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The regulation of food products is not, as many may conclude, 
a recent development. Indeed, history recounts that Ptolemy II 
exercised a strict control over the markets of the Nile delta. 
Medieval times also saw the regulation of food distribution and 
production. The exigencies of our present-day civilization, how- 
ever, have compelled a degree of regulation that has never before 
confronted the food industry. To the legislation necessitated by 
technologic advances have been added in recent years laws de- 
signed to prevent the economic defraudation of the consumer; in 
short, the ancient precept of caveat emptor has been discarded as 
being without justification in the uneven balance existing between 
manufacturer and consumer. Exemplifying these major develop- 
ments in regulation, for example, are the recently enacted FeEp- 
ERAL Foop, Dru, “aNp Cosmetic Act and the Wheeler-Lea 
amendment to the. FEDERAL TRADE CoMMISSION ACT. 

While it may be trite, as President’ Roosevelt has pointed out, 
that “the great majority of those éngaged in the trade in food and 
drugs do not need regulation—they observe the spirit as well as 
the letter of existing law,’”’ nevertheless it is equally true that the 
regulation currently imposed by Federal and other legislation has 
enormously complicated the obligations of the food industry, to 
such an extent, indeed, that the manufacturer, packer, and distrib- 
utor is frequently confronted with problems of interpretation and 
compliance far beyond his ability to handle. 

It has been my objective, in writing this treatise, to present the 
legislation affecting foods and their marketing comprehensively 
and in such a manner as to enable the producer and distributor to 
understand and to apply these statutory requirements to his par- 
ticular products. With this purpose in view, every effort has been 
made to explain the law in terms with which the reader is fa- 
miliar ; thus innumerable illustrations are set forth, and thousands 
of actual label titles and forms have been given. Moreover, in 


Af 
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recognition of the fact that the field of food regulation is so vast 
in scope that it is impossible to answer explicitly every question 
that may arise, the principles underlying the application and inter- 
pretation of the various statutes have been carefully analysed in 
order that the reader may reach the correct conclusion regarding 
his particular problems. 

It will be noted that this work has been generally developed 
about the framework of the FEDERAL Foop, Druc, AND Cos- 
metic Act. The other legislation, broadly speaking, is treated as 
it bears upon analogous or divergent provisions of this law. The 
reason for such an approach must be evident to anyone familiar 
with the subject as a whole. For it is clear that the FEDERAL Foon, 
DrucG, AND CosMETIc Act, as was its predecessor, the FEDERAL 
Foop AND Drucs Act, is the principal statute concerned with 
food regulation in the United States. Other statutes, generally 
speaking, serve merely to complement its provisions. Despite their 
subordinate position, however, it should not be concluded that they 
have been ignored in this treatise; on the contrary, the entire sub- 
ject of food regulation has been as comprehensively treated as is 
possible in a work of this nature. 

A word of explanation, moreover, is pertinent in connection 
with the authorities and references cited. A brief examination of 
these pages will at once demonstrate the extent and detail of the 
annotations supporting the text. It will be observed that I have 
leaned rather heavily upon the opinions and rulings handed down 
by governmental agencies, and more particularly the Food and 
Drug Administration.* However, in those instances that the 
opinions expressed by the Administration have not coincided with 
my own interpretation and construction, or, as occurs at times, 
are in apparent conflict with what the courts have ruled upon the 
subject, the point of disagreement or discrepancy has been clearly 
pointed out. I want to emphasize, therefore, that this work, and 
the conclusions drawn, are in that sense wholly my own. But in 
all fairness it must be admitted that such opinions have in most 

* Thus references in the footnotes to TRADE CorRESPONDEN 


TION Dectsions, and S.R.A.-CHEM. relate to rulings of the F 
ministration and that agency’s predecessors. 
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cases been followed, first, because of the general clarity and im- 
partiality of their reasoning, and again for the reason that I have 
constantly borne in mind that the large majority of manufactur- 
ers and distributors are primarily interested in complying with— 
not contesting—the law. 

I desire to take this opportunity to express my grateful ac- 
knowledgment for permission to use material to Dr. Paul B. Dun- 
bar, Commissioner of Food and Drugs, Mr. Walter G. Campbell, 
former Commissioner of Food and Drugs, Mr. W. R. M. Whar- 
ton, Chief, Eastern District, Food and Drug Administration, and 
Mr. Sumner C. Rowe, In Charge, Weights and Measures Section, 
Food Division, Food and Drug Administration, Mastin G. White, 
Esq., Solicitor, Department of Agriculture, Ashley Sellers, Esq., 
now of the War Food Administration, and the National Canners 
Association. I also want to express my gratitude to Mr. Felix 
Morgenstern, for his encouragement and support, and to my wife, 
for her unflagging patience and inspiration during the years in 
which this work was being written. 

Both the reader and myself owe much to the suggestions and 
revisions made by Mr. Joseph Callaway, Jr., Secretary, Food 
Standards Committee, Food and Drug Administration, Dr. O. L. 
Kline, Vitamin Division, Food and Drug Administration, Mr. 
Marvin M. Sandstrom, Chief, Marketing Reports Division, Mr. 
Paul M. Williams, In Charge, Processed Products Standardiza- 
tion and Inspection Division, Fruit and Vegetable Branch, and the 
other specialists of the Office of Distribution, War Food Admin- 
istration, Mr. P. N. Annand, Chief of Bureau, Entomology and 
Plant Quarantine, Agricultural Research Administration, and the 
staff of the Commissioner of Internal Revenue, all of whom read 
portions of the proofs of this work dealing with their official ac- 
tivities; their invaluable comments have generally been incorpo- 
rated in the text. Particular thanks is due Mr. Callaway, who at 
the request of Dr. Dunbar, reviewed most of the book on behalf 
of the Food and Drug Administration. 

ArtTHuR D, HERRICK 


New York, N. Y. 
September 15, 1944 
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EARLY LEGISLATION 


Earty Laws 
Introductory 


Neither convention nor chronology alone dictates that we 
commence our study of the Federal regulation of food with the 
historic background of our subject. For although there can be no 
question that the Federal Food, Drug, and Cosmetic Act of 1938 
marks a sweeping advance from the prior legislation in the field 
of Federal regulation of foods, it would nevertheless be inaccurate 
to label it a complete innovation. Actually, the new Act represents 
the culmination of a development initiated over ninety years ago. 
This development, in fact, may be traced down the years to the 
original interest in the prevention of economic frauds of this 
character. Indeed, we will see that a definite continuity runs 
through these statutes from the beginning of such legislation to 
the passage of the present law. These enactments consequently 
represent a pattern in which no single piece of new legislation is 
completely divorced from its predecessors; on the contrary, each 
carries over the time-tested provisions of the statutes previously 
in force. Hence a review of past pure-food legislation not only 
serves to illustrate the historic aspects of the present law but also 
frequently proves of considerable assistance in its interpretation 
and construction.’ 

2A discussion of early Federal pure food regulation and legislation is con- 
tained in SELLERS AND GRUNDSTEIN, Administrative Procedure and Practice in 
the Department of Agriculture under the Federal Food, Drug and Cosmetic Act 
of 1938, U. S. Department of Agriculture monograph, 1940, pp. 1-24; REGIER, 
“The Struggle for Federal Food and Drug Legislation,” Law and Contem- 
porary Problems, Vol. 1, No. 1, Dec. 1933, pp. 3-15; Weser, Food, Drug and 
Insecticide Administration, The Brookings Institution, 1928, pp. 10-13; Witson, 


Food & Drug Regulation, 1942, pp. 7-28. 
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Early legislation 


The earliest instance of Federal regulation of the adulteration 
of products for human consumption occurred in 1848. In that 
year there was enacted the first of a long series of laws designed 
to prohibit the importation into the United States of adulterated, 
deteriorated, and unwholesome foods. 

Legislation of this character, however, was confined for many 
years exclusively to the prevention of frauds and deceptions of a 
foreign nature. It was only in 1869 that Congress first turned its 
attention to the extensive adulteration of fertilizers and of food- 
stuffs and other products manufactured domestically for human 
consumption. Moreover, it was not until 1878 that there appeared 
the first report of an analysis of food in the annual report of the 
then Commissioner of Agriculture, entitled Examination of So- 
phisticated Tea. Soon, however, this report was followed by an 
ever-expanding list of investigations into the character of foods. 
In 1883, the initial bulletin of the Chemical Division of the De- 
partment was issued to the public, and four years later, Congress 
made its first appropriation to the Department for the procure- 
ment of microscopical apparatus and chemicals, and for the pur- 
chase of samples to advance the examinations of adulterated 
foods. The Act of March 2, 1889, incidentally marking the com- 
mencement of appropriations directly to the Chemical Division of 
the Department of Agriculture, authorized the extension of such 
investigations to drugs and liquors. 

A provision contained in the Act of April 25, 1896 inaugurated 
the practice of giving general publicity to the results of these in- 
vestigations. The pressure of such sanctions soon had an effect 
upon the trade of those manufacturers whose products were in- 
volved, and as a consequence of their objections, later appropria- 
tion items carried the requirement that before publication of 
adverse findings were made, an opportunity be afforded the manu- 
facturer to appear before the Secretary of Agriculture in order to 
be heard concerning the results of the investigations. This may be 
recognized as the progenitor of the hearings provided for in the 
current law prior to the exclusion of violative importations and 
the commencement of criminal prosecution. 
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Congress soon thereafter became concerned with the subject of 
preservatives in foods, and one of the results of this interest was 
an authorization to the Secretary of Agriculture to investigate the 
nature of proposed preservatives and coloring matter employed in 
the preparation of foodstuffs for the purpose of determining their 
safety in relation to health. 

It was in this connection that Dr. Harvey W. Wiley, then the 
enterprising and capable head of the Chemical Division of the De- 
partment, conceived and carried out the famous Poison Squad 
series of experiments. In order to demonstrate the effects of com- 
monly used food preservatives and artificial colors on the human 
digestive system and health, twelve young men, who had volun- 
teered as members of the “Poison Squad,’ were subjected to the 
rigors of a diet which was designed to determine the safety of 
such adulterants. These experiments were carried on from 1902 
to 1907; the results indicated that a number of the preservatives 
then in general use were harmful to human health. Seven groups 
of substances in all were examined: boric acid and borax, salicylic 
acid and salicylates, benzoic acid and benzoates, sulphate of cop- 
per, sulphur dioxide and sulphites, formaldehyde and saltpeter 
(potassium nitrate). 

Other aspects of the problem also received Congressional atten- 
tion. Thus, a growing resentment among the farmers of the na- 
tion at the adulteration of milk, butter, lard and other food 
products led Congress to formulate a series of remedial laws ad- 
dressed to their complaints. The Act of June 3, 1902, for exam- 
ple, authorized the then newly created dairy laboratory of the 
Chemical Division “to investigate, in collaboration with the Bu- 
reau of Animal Industry, the chemistry of dairy products and of 
adulterants used therein and * * * the composition of process and 
other treated butters * * * .” Moreover, the Act of July 1, 1902 
was passed, prohibiting the interstate transportation and sale of 
dairy or food products falsely labeled or branded as to the State 
or Territory in which they were made, produced, or grown. 

* The details appear in Witty, An Autobiography, pp. 215-220, History of a 


Crime Against the Food Law, p. 57, and Bureau of Chemistry Bulletin No. 84, 
Part I-IV, 1904-1908. 
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But by far the most important legislation of that same year was 
the first of a series of appropriations made by Congress to enable 
the Secretary of Agriculture, in collaboration with the Association 
of Official Agricultural Chemists and other experts, to establish 
standards of purity for food products and to further determine 
what constituted adulteration therein for the guidance of the offi- 
cials of the various States and of the courts of justice. It was 
pursuant to this authorization that the Secretary of Agriculture 
established a number of definitions and standards of purity for 
food products, subsequently published as the famous Circular 
No. 19 of the United States Department of Agriculture to serve 
as an important guide to the authorities in the enforcement of the 
law. Circular No. 19 was issued on June 25, 1906, and was sub- 
sequently revised a number of times. The most recent definitions 
and standards of this character were contained in Service and 
Regulatory Announcements, Food and Drug No. 2 (5th Rev.), 
November, 1936.8 

Indeed, the work of the Association of Official Agricultural 
Chemists in setting up definitions and standards for food merits 
more than parenthetical attention. Such standards proved of in- 
valuable benefit not only in the subsequent enforcement of the 
Federal Food and Drugs Act, but also in the enforcement of the 
pure food laws of the various States. Although they were not re- 
inforced with the effect of law, or in fact even referred to in the 
rules and regulations issued under the Act of June 30, 1906, they 
nevertheless carried considerable weight, and in practice fre- 
quently had the force of expert testimony. These standards have 
been variously designated as “United States Standards,” “Govern- 
ment Standards,” “Federal Standards,” ‘Department of Agricul- 
smite rol at ae Aen tia es 
identity of certain foods, each we re judged a eon Ce ae fe 
present-day information. No list designating those dendints cia chee 
Pails Seahie fea Sek ae ah Flowever, they are 

een exempted from the 
necessity of declaring their ingredients by order of the Administrator. Of 


course in those instances that legal standards of identity have been promulgated 
under the Act the definitions are wholly superseded and may be ignored. 


EARLY LEGISLATION 7 


ture Standards,” and “A.O.A.C. Standards.” * Any designation, 
however, which imported an official standing to the specifications 
was misleading, as we have indicated. Nevertheless, even today, 
in those instances where no definitions have been promulgated rel- 
ative to a particular food, the Food and Drug Administration 
ordinarily applies these standards as a criterion of the identity of 
the product. Their use and application throughout the ensuing 
years, moreover, not only served to illustrate their value, but also 
to disclose their weakness; and this latter conclusion eventually 
led to the enactment of the present provisions relating to the pro- 
mulgation of food standards having the force and effect of law. 


Efforts to obtain a Federal law 


The passage of the legislation we have described was significant 
of the growing public demand for corrective laws in the sphere of 
adulterated foods. Its enactment followed as a consequence of the 
years of cumulative efforts by able and aggressive workers in the 
field, furthered by the increasing publicity given to the publications 
of the Department of Agriculture on the subject. One of the re- 
sults of this pressure of public opinion was the passage of legisla- 
tion by the various States until, by 1906, almost all of them had 
pure food laws. 

Despite these advances in regulatory control, however, it became 
increasingly evident that the manifold abuses in the field of adul- 
terated and misbranded foods could not be effectively eliminated 
without the aid of a general Federal statute. Obviously, the laws 
of the various States sufficed only to regulate the traffic in such 
products within the boundaries of each State. The extension of 
such supervisory powers to foods found in interstate commerce 
was prevented by well-established limitations contained in consti- 
tutional law and precedent. The States, furthermore, in adopting 
varying standards and requirements, imposed a hardship on the 
manufacturer who desired to conduct other than an intrastate 

“SuerMAN, Food Products, 1st ed., p. 39. It is not altogether accurate to 
designate these standards as the work of the A.O.A.C, Prior to the Act of 1906 
this collaboration did take place. However, the great number of additional 


standards promulgated later were not the work of the A.O.A.C. but of the Joint 
Committee on Definitions and Standards. 
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business. The nature of the problem soon indicated that the only 
adequate solution to it was the enactment of a Federal act to con- 
trol and regulate the practices under criticism.” 

It would nevertheless be erroneous to conclude that the pro- 
ponents of pure food legislation were not zealous during this 
period in their efforts to obtain the enactment of a national law. 
Actually, in the twenty-seven years between 1879 and 1906, over 
190 measures relating to the control of the adulteration and mis- 
branding of foods and drugs were introduced in the Congress of 
the United States. But each of these bills failed of passage, 
blocked in every instance by powerful interests which opposed the 
enactment of such legislation. 

Opposition to a Federal pure food law was three-fold. In the 
first instance it came from those who deemed such legislation an 
infringement of the police powers of the various States ; secondly 
it was opposed by those who failed to grasp the serious nature of 
the problem; and, finally, it was fought by interests who saw in 
its passage the termination of lucrative business practices. Among 
the latter group were the manufacturers who used dangerous 
chemicals to preserve the foods they marketed ; the makers of sub- 
stances employed in the process of adulteration; the rectifiers and 
producers of so-called “whiskey” prepared from alcohol, coloring 
matter and flavors; the patent-medicine manufacturers, and, in 
general, the businessmen who flourished on the misbranding and 
adulterating of food and drug products.® 

Despite this powerful opposition the proponents of pure food 
legislation, led by Dr. Wiley and Professor E. F. Ladd, then 
Food Commissioner of North Dakota, and supported by the many 
articles of Samuel Hopkins Adams, Edward Bok, Mark Sullivan, 
Upton Sinclair, and others, carried the fight to the general con- 
suming public. Bok and Sullivan wrote for The Ladies Home 
Journal; Adams for Collier’s W eekly. Both magazines conducted 
effective campaigns. Sinclair was the author of a novel The 
Jungle which had a considerable sale and which was instrumental 
in arousing public interest in pure foods, and more particularly, 


*Wutey, An Autobiography, p. 225, 
° Op. cit., pp. 203-4. 
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in meat products. Credit must also be given to organizations of 
farmers, such as the National Association of State Dairy and 
Food Departments, and the American Medical Association." 

The agitation and demand thus created finally succeeded in 
overcoming the obstructive practices of the opposition in Con- 
gress. In his message to Congress on December 5, 1905, Presi- 
dent Theodore Roosevelt forcefully called for legislation on the 
subject. Senator Heyburn, of Iowa, introduced a bill in the same 
month, which after lively Congressional consideration was finally 
enacted on June 29, 1906. On the next day it was signed by the 
President and thus the Food and Drugs Act of 1906 became a 
law. Its provisions became effective on January 1, 1907, termi- 
nating the long struggle for a Federal statute to control the inter- 
state traffic in foods, liquors and drugs. 


The Federal Food and Drugs Act 


There can be little doubt that the Food and Drugs Act of 1906, 
representing as it did the first important participation of the 
Federal government in a comprehensive control and regulation of 
foods, proved itself to be of incalculable benefit to the American 
consumer.’ For thirty-two years it served as the principal protec- 
tion of the American people against adulteration and misbranding 
in such products. The experience gained in the administration of 
its provisions, moreover, were of considerable value in the forma- 
tion of the present Food, Drug and Cosmetic Act. 

Generally speaking, the purposes of the law were embodied in 
its title, and were thus expressed as ‘““An Act for preventing the 
manufacture, sale or transportation of adulterated or misbranded 
or poisonous or deleterious foods, drugs, medicines, and liquors, 
and for regulating traffic therein * * * .” Actually, the law con- 
tained two distinct approaches to the problem of adulterated and 
misbranded foods. Both methods were, of course, available to 
Congress under the proper circumstances, although one permitted 

7RecIER, op. cit., p. 5; Corsett “The Activities of Consumers’ Organiza- 
tions,” Law and Contemporary Problems, Vol. 1, No. 1, Dec. 1933, p. 61. The 
work of women’s organizations cannot be overlooked. For a comprehensive list, 


see dedication page of Lams, American Chamber of Horrors. 
® House Report No. 2139, 75th Cong., 3rd Sess., 1938, p. 1. 
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direct control, while the other necessarily was limited to indirec- 
tion. Thus in those instances where Congress was free to exercise 
immediate jurisdiction, it expressly prohibited the manufacture 
of such products. For example, Section 1 of the Act declared it 
to be unlawful for any person to manufacture adulterated or mis- 
branded foods in the District of Columbia, or within any Terri- 
tory of the United States. Federal jurisdiction of this nature on 
the other hand could not of course be exercised over acts com- 
mitted within the boundaries of the States. In such cases, conse- 
quently, regulatory control of the manufacture and labeling of 
foods could only be accomplished indirectly, and the provisions 
of the statute were accordingly addressed to the interstate traffic 
in such products. 

Thus the introduction into any State or Territory of a food 
which was adulterated or misbranded, as defined in the statute, 
was prohibited, and, in addition, the violation of such provisions 
of the law was declared to constitute a misdemeanor. Similar 
regulation was extended to imports and exports, although an ex- 
emption was made in connection with products intended for ex- 
port. In such cases, where the article was prepared in accordance 
with the instructions of the foreign purchaser, and its contents, 
moreover, did not violate the law of the country for which it was 
destined, it was excluded from the obligations of the statute. 

Although the Secretaries of the Treasury, Agriculture, and 
Commerce and Labor were empowered to make rules and regula- 
tions necessary for the execution of the domestic provisions of the 
law, the actual enforcement of the Act was entrusted to the Sec- 
retary of Agriculture. These rules and regulations were to prove 
of tremendous importance in the administration of the Act. Forty 
in all were promulgated, although a number of these were amended 
from time to time. Control was further centered in the Depart- 
ment of Agriculture by the provision that the Bureau of Chem- 
istry (of that Department) was authorized to make all analyses 
and examinations of food specimens to determine whether they 
were adulterated or misbranded. Foods were analyzed by the 
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methods prescribed by the Association of Official Agricultural 
Chemists, unless the Secretary otherwise directed.° 

In passing, it is interesting to note the transition of the Bureau 
of Chemistry, referred to above, to the present Food and Drug 
Administration. In 1901—before the passage of the Food and 
Drugs Act—the Division of Chemistry of the Department of 
Agriculture had become the Bureau of Chemistry. It continued 
under this title until 1927 when, because of the desirability of 
separating its agricultural research from its regulatory functions 
under this Act, it was reconstituted as the Food, Drug and In- 
secticide Administration. Under that name it continued the latter 
activities. The research division, however, joined with the Bureau 
of Soils to become the Bureau of Chemistry and Soils. In 1930, 
the designation of the regulatory branch was shortened to the 
Food and Drug Administration, without change of function. 

After the analysis and examination alluded to, if the product 
was found to be an infringement of the law, the Secretary was 
required to give notice and an opportunity to be heard to the 
person from whom the sample was procured. These hearings, in 
practice, were confined to questions of fact. The interested party 
was permitted to appear in person or by attorney and to submit 
evidence to show any error in the findings of the analyst. If he 
wished, the Secretary could thereupon order a re-examination of 
the sample, or obtain new samples for testing purposes. 

In those instances where his investigation warranted such a 
course, the Secretary was required to certify the facts relating to 
the violation to the proper United States attorney for criminal 
prosecution. Cases of this nature, naturally, were tried in the 
Federal district courts. The United States attorney, in addition, 
was authorized to prosecute violators of the law upon the receipt 
of satisfactory evidence from any health, food or drug officer of 
any State, Territory, or the District of Columbia, thus consider- 
ably extending the scope of enforcement. A defense to any prose- 
cution, however, was the production by a dealer of a guaranty to 


* SHERMAN, Op. cit., p. 39. This was the practice; the law itself contained no 


such direction. 
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the effect that the food product was not adulterated or mis- 
branded within the meaning of the statute, signed by the person 
from whom he had purchased the article. If the product subse- 
quently proved to be illegal, the dealer was not subject to prosecu- 
tion, although such proceedings were, of course, available against 
the seller of the goods on the violation. The law also provided for 
additional enforcement remedies of a civil nature, which will be 
discussed below. 

The Act, it is to be noted, carried its own glossary of terms. 
Thus not only were such terms as food defined, but also what 
constituted misbranding and adulteration. The word food, as 
used in the law, included all articles used for food, drink, confec- 
tionery, or condiment by man or animal, whether in simple, mixed 
or compound form. 

Adulteration was considered to have occurred in a food in the 
following instances: 

(1) If its quality or strength was reduced or lowered or in- 
juriously affected by reason of a substance having been mixed or 
packed with it for that purpose; 

(2) If any substance had been substituted in whole or in part 
for the product ; 

(3) Ifa valuable constituent of the food had been abstracted 
either in whole or in part; 

(4) If its damaged or inferior condition was concealed by any 
of the means specified in the Act; 

(5) If any poisonous or deleterious ingredient was added to 
the product which rendered it injurious to health; and finally, 

(6) If it consisted in whole or in part of a filthy, decomposed, 
or putrid substance, or if it was the product of a diseased animal 
or of one that had died otherwise than by slaughter. 

The statute also defined the term misbranding. A food was so 
characterized, first of all, if the package or label bore any state- 
ment, design or device regarding its contents which was false or 
misleading in any particular, or, in addition, which indicated its 
State or country of origin untruthfully, 

Foods were similarly held to be misbranded in instances where 
they were imitations of, or offered for sale under, the distinctive 
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name of another article. Moreover, in case the contents of a 
package as originally put up were removed and other contents sub- 
stituted, the product was considered violative of the law. 

Two important exemptions, however, somewhat limited the 
application of the statute. In those instances where the food con- 
tained no added poisonous or deleterious ingredients, it was re- 
lieved from compliance with the adulteration and misbranding 
provisions of the Act, (a) if it was a compounded food sold 
under its own distinctive name, and (b) if it were labeled to 
indicate that it was a “compound,” “imitation,” or “blend,” as the 
case might be. These provisions, in effect, removed proprietary 
foods from the purview of the law. 

That is not to say that the exemption was always available. 
Thus, in the case of an article labeled “COMPOUND ESS GRAPE,” 
but which contained only alcohol, water, and synthetically pro- 
duced imitation oils, the product was adjudged to be not only adul- 
terated but also misbranded since the label failed to state that it 
was an imitation. The court pointed out: “But we are unable to 
conclude that by simply using ‘comMPpouUND’ upon his label a dis- 
honest manufacturer exempts his wares from all inhibitions of the 
statute and obtains full license to befool the public.” 7° 

As we have indicated, a civil enforcement remedy was provided 
in addition to the criminal prosecution already discussed. This 
provision was addressed to the seizure of those products which 
were in violation of the Act. Thus the law directed that any adul- 
terated or misbranded food could be proceeded against in any 
district court of the United States within whose jurisdiction it 
was found and there seized for confiscation by a process of libel 
for condemnation. Such a seizure, however, could only take place 
when the goods were actually in interstate commerce, or, having 
been transported therein, remained unloaded, unsold, or in the 
original unbroken packages. 

After condemnation by the district court, several alternate dis- 
positions of the goods could be made. The seized food, first of all, 
could be ordered destroyed. Again a sale of the product could be 


UJ. S. v. Schider, 246 U. S. 519 (1918). 
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directed if this course was not contrary to the provisions of the 
Act, or to the law of the jurisdiction in which it was to take place. 
Finally, the court was authorized, in the proper case, to return the 
shipment to its owner for the purposes of relabeling or recondi- 
tioning, upon the posting of a suitable bond. 

The practice in such condemnation cases was required to con- 
form, as nearly as was practicable, to the procedure in admiralty 
—which it closely resembled—with the exception, however, that 
either party was privileged to demand a trial by jury of any issue 
of fact that might be raised. 

As for imports, the Act of June 30, 1906 continued the collab- 
oration that had existed in this connection between the Secretary 
of Agriculture and the Secretary of the Treasury. Thus, the 
former official would request of the latter samples of foods, which 
were offered for import into the United States, for the purpose 
of analysis and examination. In accordance with this request, the 
Secretary of the Treasury delivered such samples to the Secretary 
of Agriculture, at the same time giving notice of such delivery to 
the owner or consignee. The latter, in turn, had the right to ap- 
pear before the Secretary, and to introduce testimony bearing 
upon the alleged violation. If, as a result of his investigation, the 
Secretary found that the product was adulterated or misbranded 
within the meaning of the Federal Food and Drugs Act, or was 
otherwise dangerous to the health of the people of the United 
States, or was forbidden or restricted for sale under the laws of 
this country, or in its country of origin or shipment, he then re- 
fused it admission into the United States. The actual exclusion 
of the shipment was under the jurisdiction of the Secretary of the 
Treasury, who was authorized to refuse to deliver the product; 
he could, moreover, order its destruction if it was not exported by 
the consignee within three months of the date of notice of refusal. 
Pending the examination and decision in the matter, however, 
the Secretary of the Treasury was empowered, upon the execution 
of a proper penal bond, to deliver the goods to the consignee. But 
the acceptance of such a bond did not act as a release of the ship- 
ment from the provisions of the law, since it was conditioned upon 
the return of the goods to the custody of the Secretary of the 
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Treasury upon demand, should a determination be subsequently 
reached to exclude the shipment from the country. 

It must be noted that the foregoing summary of the provisions 
of the prior enactment has of necessity been general in its state- 
ment. Moreover, it follows only the statutory outline of that law. 
It must be admitted that a knowledge and understanding of the 
statute would indeed be meager, if not wholly impossible of at- 
tainment, without a survey of the practices and procedures which 
developed within the Department in the administration of its 
provisions. So, too, one must give attention to the rules and 
regulations issued by the Department, ostensibly only in supple- 
mentation of the law, but resulting in an actual extension of its 
provisions in many instances. For example, the question of the 
addition of poisonous or deleterious ingredients to food brought 
up the use of colors, preservatives and similar substances added to 
food, upon which point the Act was silent to any specific extent. 
Nonetheless, regulations which were issued by the Secretary of 
Agriculture from time to time elaborated upon this subject. To 
illustrate, Regulation 15 ruled in effect that benzoate of soda was 
not a deleterious or poisonous substance when mixed with food in 
restricted quantities; it characterized saccharin, however, a pro- 
hibited ingredient in such products. 

In a volume of this nature, however, it is impossible to give any 
further attention to this statute. At a later point an enumeration 
of the several advances made in the current law over its predeces- 
sor will be outlined. In this way the reader may obtain a picture 
of the development of this type of legislation. Furthermore, in 
those instances where an understanding of its antecedents will 
prove productive to a comprehension of the present provision the 
connection has been developed in detail. 


AMENDMENTS TO THE Foop AND Drucs AcT 


During the thirty-two years the Federal Food and Drugs Act 
remained the basic Federal statute concerned with the misbranding 
and adulteration of food products, it was amended a number of 
times. A discussion of these amendments takes on additional im- 
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portance, not only because they served to indicate the trend of 
legislation of this character, but also because several have been 
incorporated in the present Act, and remain the law today. 


The Sherley amendment 


The first amendment to the Federal Food and Drugs Act was 
enacted in 1912; it takes its name from Congressman Sherley, 
who sponsored the bill in Congress. Its objective was to meet the 
situation presented when the Supreme Court of the United States 
held that the definition of misbranding set forth in Section 8 of 
the Federal Food and Drugs Act was not applicable to false or 
fraudulent statements appearing on the label of proprietary medi- 
cines which related to their curative properties or therapeutic ef- 
fects, but only governed false statements as to the identity or 
quality of foods and drugs.** Since the amendment related to 
drugs, however, it need not have further attention in these pages.?” 


The Gould amendment 


As originally enacted the Federal Food and Drugs Act did not 
compel the manufacturer or packer of a food in package form to 
declare the net weight of the contents thereof upon its label. To 
be sure, the law did classify as misbranded any food product “if 
in package form and the contents are stated in terms of weight and 
measure” in the event this statement was false or not plainly pre- 
sented, but such a provision obviously imposed no affirmative ob- 
ligation upon the manufacturer to so label the package. The Act 
of March 3, 1913 removed the element of optional compliance by 
directing that all food in package form be plainly and conspicu- 
ously marked on the outside of the package in terms of weight, 
measure, or numerical count under penalty of otherwise being 
deemed to be misbranded. 

It is evident that the enforcement of such a provision in every 
instance presents inherent difficulties, Congress accordingly au- 
thorized that “reasonable variations” be permitted and further- 


“U. S. v. Johnson, 221 U. S. 488 (1911). 


- See Herrick, Drug Products: Labeling, Packaging, Regulation, pp. 21-23, 
in which the amendment is discussed. 
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more provided for “tolerances and also exemptions as to small 
packages.”” The latter were directed to be established by rules and 
regulations promulgated by the Secretaries of the Treasury, Agri- 
culture, and Commerce and Labor. Regulations of this character 
were finally issued on May 11, 1914, as an amendment to Regula- 
tion No. 29 under the Act, and appeared in Food Inspection 
Decision 154. Their context closely resembles the analogous regu- 
lations promulgated under Section 403(e) of the existing law, 
although in certain respects the two sets of regulations do differ, 
as we will see. 

The history of the net-weight amendment—as the Gould amend- 
ment has been called—is interesting in one connection. The pro- 
vision had been in force for a period of more than eighteen years 
when its constitutionality was questioned. The lower courts, in- 
deed, held that the section was unconstitutional and the legality of 
the amendment was confirmed only in 1932 by the Supreme Court 
of the United States. In reaching this decision, the court saw fit 
to repunctuate the provision in order to arrive at what it consid- 
ered the natural meaning of the words employed. The analogous 
provision found in the present Act, it should be noted, follows the 
punctuation of the clause inserted by the Supreme Court. 


The Kenyon amendment 


Passed as a Senate rider to the appropriation bill of the Depart- 
ment of Agriculture for the year 1920, the Kenyon amendment 
served merely to clarify the phrase “in package form” as that 
phrase was employed in the net-weight amendment of 1913. It is 
interesting to observe that neither the Federal Food and Drugs 
Act nor its successor, the Federal Food, Drug, and Cosmetic Act, 
expressly defines this important term. The meat packing industry 
had contended—and were supported by an opinion of the Solicitor 
of the Department of Agriculture in their argument “*—that hams 
and bacons, wrapped in paper, were not food in package form and 
hence were not required to declare the net weight of their contents 

%U. S. v. Shreveport Grain & Elevator Co., 46 F. 2d 354, reversed Pd tacos 


77 (1932). 
4 Opinion of the Solicitor No. 9481, April 7, 1920. 
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upon the label. Since such meat products are customarily sold on 
the basis of weight, the consumer was consequently paying for 
the wrapping paper at the sarne rate charged for the ham and 
bacon. 

This petty fraud was terminated by the enactment of the Ken- 
yon amendment which brought all “wrapped meats inclosed in 
papers or other materials as prepared by the manufacturers thereof 
for sale” within the class of food in package form required to bear 
a statement of net weight or measure. 

Following the passage of this provision, the packers attempted 
to limit its application. Meats not prepared by smoking, cooking, 
or curing, they contended, such as whole sheep carcasses, quarters 
of beef, and fresh pork loins, were not manufactured products, 
and consequently were not subject to the marking requirements. 
But this contention was overruled by the Solicitor of the Depart- 
ment. He held that the reference to manufacturing contained in 
the amendment described the occupation of preparing meats for 
the market in any way, and was not to be construed to exclude 
any particular kinds of meats from the application of the statute.?® 

The Kenyon amendment, it is important to note, has not been 
repealed by the enactment of the present Act. Consequently its 
provisions are still effective and in force. By Section 902(a) of 
the present law, moreover, the terms of the amendment are ex- 
pressly made applicable to the other provisions of the Federal 
Food, Drug, and Cosmetic Act. 


The butter standard amendment 


Of more than passing interest is the amendment of March 4, 
1923, which was enacted for the purpose of defining butter and 
to provide a standard for that commodity in relation to its milk 
fat content. This amendment warrants attention since it appears 
to be one of the few excursions of Congress into the field of estab- 
lishing a standard for a food. It will be recalled that the Federal 
Food and Drugs Act neglected to set up any criteria dealing ex- 
pressly or by reference with the identity or quality of food prod- 
ucts, although it did so in connection with drugs. Nor has Con- 

* Ibid, 
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gress considered it advisable to enact any further food standards 
since 1923 unless the recent dry skimmed milk definition can be 
so considered.** The McNary-Mapes amendment, as we will see, 
delegated the power to formulate and promulgate such standards 
to the Secretary of Agriculture, and a somewhat similar process 
was continued in the present legislation. Congress undoubtedly 
has the power to promulgate standards for food products directly ; 
its power to assign such authority is equally evident. We need not 
at this point discuss the matter further except to remark that the 
wisdom of placing the formulation of such standards in the hands 
of experts—instead of directly legislating in respect thereto—has 
been clearly demonstrated by the experience gained under the 
Federal Food, Drug, and Cosmetic Act. 

In yet another respect does the amendment of March 4, 1923 
merit attention. For it may be recognized as the first acknowledg- 
ment of Congressional dissatisfaction with non-official food stand- 
ards. Indeed, the very situation which necessitated the enactment 
of this bill brought to light the principal weakness in employing 
such standards as a basis of enforcing the statute. Thus, a stand- 
ard for butter had been set up in 1906 by the Association of Offi- 
cial Agricultural Chemists, containing the definition: 

“Butter is the clean, non-rancid product made by gathering in 
any manner the fat of fresh or ripened cream into a mass which 
also contains a small portion of the other milk constituents, with 
or without salt, and contains not less than 82.5 percent of milk 
ja eas 

At the time this standard was established this percentage of 
milk fat actually represented the composition of butter as it was 
then manufactured. But for a number of years preceding 1923 
the milk fat content of butter as sanctioned by general trade prac- 
tices had fallen to only 80 percent. As a consequence the govern- 
ment was placed in an awkward position. For to maintain a 
prosecution against a violator of the standard of butter as promul- 


% Congress has again entered this field in enacting the Act of March 2, 1944, 


discussed in Chapter 12. 
#8 This was not the first definition since a previous standard was promulgated 


in Circular 10, issued by the Secretary of Agriculture in 1903. 
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gated in 1906 it was required to prove its case by evidence as to 
the practice of the trade. Obviously this was impossible since 
trade witnesses could or would only testify that the customary 
milk fat content of this commodity was then 80 percent. Faced 
with these limitations, the Department was forced for many years 
to permit involuntarily a tolerance of 2.5 percent in the milk fat 
component of butter. The situation, moreover, was complicated 
by another factor. Many of the States had also followed the 
standard set up by the Association of Official Agricultural Chem- 
ists without, however, providing for the extra-legal tolerance of 
2.5 percent. The result naturally was confusion in the uniform 
enforcement of the standard for butter. 

In order to clarify the situation the amendment of March 4, 
1923 revised the previous definition of butter and officially set its 
milk fat content at not less than 80 percent by weight. Thus, the 
amendment read: 

“That for the purpose of the Food and Drugs Act of June 20, 
1906 (34 Stat. 768) ‘butter’ shall be understood to mean the food 
product usually known as butter, and which is made exclusively 
from milk or cream, or both, with or without common salt, and 
with or without additional coloring matter, and containing not 
less than 80 percentum by weight of milk fat, all tolerances having 
been allowed for.” 

It should be noted that the amendment carried the provision 
“all tolerances having been allowed for.” This was added to pre- 
clude any further variation in the milk fat content of butter, and 
to set a definite minimum standard which allowed of no future 
judicial or administrative tolerances in such content.!7 

Especially notable is that the amendment of March 4, 1923 was 
not repealed by the enactment of the Federal Food, Drug, and 
Cosmetic Act, but, similarly to the Kenyon and sea-food inspec- 
tion amendments, is expressly incorporated in the provisions of 
the current statute. 


The McNary-Mapes amendment 


The McNary-Mapes amendment enacted in 1930 is of particular 
* See 64 Cong. Record 3231-2 (1923). 
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interest to the student of pure-food legislation since it constitutes 
the first authorization for the promulgation and establishment of 
standards for food which had the full force and effect of law. 

The lack of such standards frequently imposed a considerable 
hardship upon enforcement officials. As a matter of fact, the only 
criteria of this nature available to the Department of Agriculture 
were those standards which developed from the original work of 
the Association of Official Agricultural Chemists, previously dis- 
cussed. We have seen that although these standards carried con- 
siderable weight and were often cited in prosecutions under the 
law, they nevertheless represented only unofficial action and had 
no legal effect. Their only status, in fact, was interpretive. They 
were, consequently, incapable of serving as a basis for prosecution. 
In other words, if a food product violated the recognized standard, 
that fact in itself was insufficient to warrant the institution of 
action; instead it was at all times necessary to show a violation 
of one of the adulteration or misbranding provisions of the law 
itself, frequently a difficult task, as we have seen in the case of 
butter. The only value, indeed, of such definitions was that they 
were indicative of good commercial practice. But the normal com- 
position of a food had in each case to be supported by the testi- 
mony of trade experts. This situation was unfair to the govern- 
ment, the food manufacturer, and the consuming public. 

The McNary-Mapes amendment, obviously, marked a consid- 
erable advance in the regulatory power of the Department of 
Agriculture over misbranded and adulterated food. The new pro- 
vision, to be sure, was limited in its scope, being applicable only to 
canned foods. Thus the amendment defined as misbranded any 
canned food, (except meat, meat food products, and canned milk) 
which fell below the standard of quality, condition, or fill of con- 
tainer promulgated by the Secretary of Agriculture, unless the 
label of such food contained a plain and conspicuous statement in 
the form prescribed by the Secretary indicating that it was sub- 
standard. 

It is interesting to note that in the formulation and issuance of 
such standards neither a public hearing nor notice to interested 
persons were required by the provisions of the amendment. In 
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this respect the law was in sharp distinction with the comparable 
sections of the Federal Food, Drug, and Cosmetic Act, as we will 
observe. The Secretary of Agriculture, in the earlier enactment, 
was given authority to determine, establish, and promulgate rea- 
sonable standards of quality, condition and fill of container of 
canned food from time to time. In the exercise of his judgment in 
determining such standards, the only criteria was the promotion 
of honesty and fair-dealing in the interest of the consumer public. 
He was also authorized to prescribe and promulgate the form of 
the statement which was required to appear on the label of sub- 
standard canned food. The stipulated procedure is not important. 

Worthy of note, however, is that the McNary-Mapes amend- 
ment called for the determination of quality standards but omitted 
all reference to definitions and standards of identity. While it 
must be evident that both types of standards are closely related, 
the standards issued under the amendment, however, were defi- 
nitely not paramount to an indicia of identity for the food. If 
this were so, the standard of quality would automatically have be- 
come the minimum specifications for the product; food substand- 
ard in quality would consequently have fallen within the category 
of adulterated and misbranded products under the law. Accord- 
ingly, the standards contemplated by the amendment were neces- 
sarily fixed at a level above such minimum; foods of a quality 
between the minimum and the “reasonable quality” standard were 
classified as substandard. Generally speaking, the effect of this 
construction meant a raise in the grade of foods offered to the 
public. 

The Secretary of Agriculture subsequently established stand- 
ards of quality for canned peaches, pears, apricots, tomatoes, peas, 
dry peas, sweet and red sour pitted cherries, and in addition, 
standards of fill of container for all canned foods. Moreover, 
forms of statements which were required to appear on canned food 
falling below the standards thus established were promulgated. 
These, in general, consisted of the name of the product followed 
by the legend: 

BELOW U. S. STANDARD 
GOOD FOOD—NOT HIGH GRADE 


EARLY LEGISLATION aa 


The standards were revised from time to time but no useful 
purpose will be accomplished by a detailed review of their his- 
tory,’® since this section of the law was repealed by the enactment 
of the Federal Food, Drug, and Cosmetic Act. However, an 
analogous provision, considerably broadened in scope and con- 
templating the establishment of definitions and standards of iden- 
tity, standards of quality, and standards of fill for all foods (with 
minor exceptions) is found in the present Act. 


The sea-food inspection amendment 


The regulatory authority of the Food and Drug Administration 
was further extended by the provisions of the Act of August 27, 
1935, which added Section 10 A—commonly cailed the sea-food 
inspection amendment—to the Federal Food and Drugs Act. 

The sea-food inspection amendment bears a rather unusual re- 
lationship to the Federal Food, Drug, and Cosmetic Act. Thus, 
while Section 902(a) of the present statute expressly maintains 
Section 10 A in force and effect, and makes it applicable to the 
provisions of the new law, sea-food inspection differs so consid- 
erably, both in principle and in operation, from the other provi- 
sions of the Act that it is difficult to treat the subjects together. 
As a matter of fact, Section 10 A’s resemblance to the provisions 
of the Meat Inspection Act of 1906 logically suggests that they 
be discussed under one heading. In the interests of orderly pres- 
entation, therefore, we have reserved its discussion to a later point 
of this work. 


18 The latest standards were contained in Service and Regulatory Announce- 
ments, Food and Drug No. 4, 4th Rev., issued September 1937. 


CHAPTER 2 
CURRENT FEDERAL LEGISLATION 


FEDERAL Foop, Druc, AND CosMETIc Act 
Efforts to amend the Act of 1906 


To the proponents of pure food and drug legislation, the enact- 
ment of the Act of June 30, 1906 accorded only a minimum of 
protection to the consuming public; their efforts to broaden and 
extend the scope of the law continued even after it became law. 

As early as 1911, in fact, a bill was introduced in Congress at 
the behest of Dr. Harvey W. Wiley envisioning the comprehensive 
amendment of the Act. Subsequently, the Report of the Secre- 
tary of Agriculture for 1913 recommended the amendment of the 
law to provide, among other things, for the establishment of legal 
standards for judging foods and for inspection of manufacturing 
premises.” At the time the Chairman of the House Committee on 
Interstate and Foreign Commerce requested a statement of the 
views of the Department as to amendments then under considera- 
tion by the Department. Fourteen comprehensive changes were 
suggested in reply, many of which, it is worthy of note, may be 
recognized in the law enacted twenty-four years later.® 

The Report of the Chemist for 1917 also referred to limitations 
in the Act: 

“Especially conspicuous are the lack of legal standards for 
foods, of authority to inspect warehouses, and of any restriction 
whatever upon the use of many of the most virulent poisons in 
drugs; the limitations placed upon the term ‘drug’ by definition 
which render it difficult to control injurious cosmetics, fraudulent 

*H. R. 14060, introduced December 4, 1911. 


* Report of the Secretary of Agriculture, 1913, p. 59. 


* The recommendations are set forth in SELLERS AND GRUNDSTEIN, op. cit., pp. 
25-28. 
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mechanical devices used for therapeutic purposes, as well as fraud- 
ulent remedies for obesity and leanness; the limitation of danger- 
ous adulterants to those that are added so that the interstate 
shipment of a food that naturally contains a virulent poison is 
unrestricted. Furthermore, the law fails to take cognizance of 
fraudulent statements covering foods or drugs which are not in 
or upon the food or drug package. Greater flexibility to prescribe 
the disposition of imports is also desirable * * *, It should also 
be noted that at present there is no Federal law which prohibits 
unregistered or unlicensed persons from sending into interstate 
commerce medicinal agents, poisons and the like, although they 
cannot be sold locally by them nor indiscriminately even by regis- 
tered or licensed pharmacists or physicians.” * 

It is clear from the foregoing that many provisions of the pres- 
ent law have long had the consideration of the Department and 
have been pressed for years without success. As a matter of fact 
any amendments that were enacted generally only interpreted the 
existing law or were sponsored by the industries directly affected 
by their provisions. 

The inability to obtain a comprehensive amendment of the law 
is directly attributable to the public, whose interest in pure food 
legislation was negligible. In fact, this general complacency and 
indifference of the consumer, inspired by an excessive confidence 
in the protection afforded by the Wiley act, almost resulted several 
times in the emasculation of the Act by amendments.” 


Renewal of public interest 


The period following the first World War found public interest 
in the subject at its lowest ebb. In 1927, however, its attention 
was once more focused upon the limitations of existing legisla- 
tion. That year saw the publication of Your Money's Worth by 
Stuart Chase and F. J. Schlink. This volume disclosed a number 
of frauds in the field of food, drugs and cosmetics. One of the 
results of the general interest aroused by its publication was the 
organization of Consumers’ Research, Inc. Established in 1929, 


* Report of the Chemist, 1917, p. 16. 
® Report of the Chief of the Food and Drug Administration, 1926, p. 19. 
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its membership rapidly expanded from 1,000 to some 45,000 mem- 
bers within a few years. The Food and Drug Administration also 
contributed to this awakening of public interest. Descriptive talks 
dealing with the enforcement work of the Administration were 
presented over the radio; similar material was prepared and re- 
leased for publication; and the facilities of the Department were 
opened to independent writers to assist them in the preparation of 
articles.® Public interest was further accelerated by the publication 
of 100,000,000 Guinea Pigs, by Arthur Kallet and F. J. Schlink, 
in 1933, a volume dealing with the adulteration of foods, drugs 
and cosmetics. 

There can be little doubt, however, that public interest in the 
subject was fanned to still a greater extent by the spirit of reform 
which swept the United States during the 1930's, better known 
as “The New Deal.’’ This movement, as a matter of fact, found 
expression in many regulatory laws having as their broad objective 
the protection of the unwary and innocent, whether he be investor, 
depositor or consumer. 

Mr. Rexford Guy Tugwell, Assistant Secretary of Agriculture, 
upon the recommendation of Walter G. Campbell, then Chief of 
the Food and Drug Administration, and his associates, early in 
March, 1933, organized a group to draft a measure designed to 
cure the defects of the existing statute. It was soon realized by the 
drafting committee, however, that mere amendments to the Act 
would be insufficient to effectuate their full purpose; indeed an 
entirely new Act was essential to accomplish these aims. A com- 
plete draft of a new bill was accordingly prepared. On June 12, 
1933, Senator Royal S. Copeland of New York introduced the bill 
in the Senate where it was given number S. 1944. 


Legislative history 


The history of S. 1944, and its four succeeding bills, proves to 
the cynical observer the difficulties surrounding the enactment of 
a bill in the interests of the consumer’s well-being and health. Five 
years, in fact, ensued between the date the first bill was introduced 
into Congress and the enactment of the Federal Food, Drug, and 
Cosmetic Act. As a matter of fact, it required a national disaster 

* Ibid, 1930, p. 2. 
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to assure its final passage. It is not our intention, however, to 
delve into the stresses disclosed by the congressional hearings or to 
detail the proceedings of these five years.’ Rather our interest lies 
in the evolutionary development of the present statute. Our first 
consideration, therefore, should be extended to a comparison of 
the provisions of S. 1944 and the Federal Food and Drugs Act. 

Broadly speaking, S. 1944 not only constituted a complete re- 
vision of existing Federal pure food legislation, but its provisions 
marked an extreme departure from the Food and Drugs Act. As 
a matter of fact, the measure finally enacted into law considerably 
reduced the scope of the regulation envisaged by S. 1944. An 
examination of its food provisions warrants attention. The new 
draft preserved those provisions of the prior Act which the Food 
and Drug Administration considered “worthy features.” It added 
the following provisions, however, regarding foods: 

First, it prohibited the dissemination of false advertisements of 
foods. It imposed, in addition, an affirmative duty upon the manu- 
facturer to tell the truth on the labeling of a product, by for- 
bidding any statement which “by ambiguity or inference creates 
a misleading impression.” Moreover, a food was to be considered 
adulterated “if it is or may be dangerous to health.” Not only 
were criminal penalties for violations of the Act increased but in- 
junctive powers were given to the Government and stringent pub- 
licity provided for. A voluntary inspection system similar to the 
sea-food inspection amendment was set up. In those instances 
where injury or death was proximately caused by a violation of the 
law, a right of action for damages expressly accrued. The promul- 
gation of definitions and standards for foods, having the force and 
effect of law, was authorized. And where the protection of the 
public health could not be otherwise effected, factories were re- 
quired to be operated under Federal permit. Finally, the addition 
of poisons to food was prohibited except within safe tolerances 
established by the Food and Drug Administration.* 

7 An interesting review will be found in Cavers, “The Food, Drug, and Cos- 
metic Act of 1938: Its Legislative History and Its Substantive Provisions,” Law 
and Contemporary Problems, Vol. VI, No. 1, Winter, 1939, pp. 2-42. 

* A copy of the bill will be found in Hearings before the Committee on Com- 


merce on S. 1944, U. S. Senate, 73d Cong., 2d Sess., pp. 1-10. See also Report 
of the Food and Drug Administration, 1933, p. 13. 
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The measure S. 1944 aroused the bitter opposition not only of 
the industries directly affected by its provisions but of publishers 
and advertising agencies, who saw in the proposed regulation of 
advertisements a serious blow to their business. On the other 
hand, the bill was also attacked by representatives of Consumers’ 
Research, Inc. upon the ground that it was inadequate. 

Hearings were held on the bill and it soon became evident to its 
proponents that some revision would be necessary if the measure 
was not to meet with complete defeat. The result of this revision 
was a measure introduced by Senator Copeland on January 4, 1934 
and given number S. 2000. But its provisions failed to lessen ma- 
terially the opposition of the industries interested. By this time, 
moreover, competing measures prepared by counsel for important 
trade groups had been introduced in Congress. Among these were 
the Black bill and the McCarran-Jenckes bill. Actual danger 
loomed that one of these measures would be enacted in place of 
the Administration’s bill. Senator Copeland, in the face of this 
opposition, consented to a number of amendments offered. Such 
changes became so numerous, however, that it was deemed advis- 
able to introduce a supplanting bill, S. 2800. Although hearings 
were held upon the terms of this measure before the Committee 
on Commerce from February 27, 1934 to March 3, 1934, the ses- 
sion expired without further action having been taken. 

At the beginning of the first session of the 74th Congress, a 
similar bill—differing, however, in form—was introduced on 
January 4, 1935, and was given number S. 5. Once more commit- 
tee hearings were had; revisions made; and the measure vigorously 
debated. The principal issues upon which controversy centered by 
the end of 1937, were: 

“1. Should seizure action to prevent distribution to consumers 
of a misbranded product be limited, pending court trial of the case, 
to a single interstate shipment of that article, or should the author- 
ity contained in the present law to seize ali such shipments be 
continued ? 

“2. Should seizure cases be tried, as provided by the present 
law, where the goods are seized, before the courts and juries of 
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the consuming areas where the goods are intended for distribution, 
or should the law be changed to authorize the case to be removed 
to the place from which the goods were shipped and there tried 
before the courts and juries of producing areas? 

“3. Should the misbranding provision of the present law, which 
prohibits labeling that is ‘false or misleading in any particular,’ be 
retained, or should the standards of truthfulness thus imposed be 
changed to ban labels only when ‘misleading in a material respect’? 

“4. Should false advertising of foods * * * be controlled 
through injunctions and cease-and-desist orders, which carry no 
penalty for the initial offense or for subsequent offenses up until 
the date the injunction or order becomes effective, or should a 
deterrent to the commission of these offenses be set up by provid- 
ing penalties for their initial commission?” ® 

A further problem extensively debated at the various hearings 
and in Congress related to the judicial review of regulations deal- 
ing with foods and drugs. 

These, then, were the issues confronting Congress. But no an- 
swer to them was to be found at that session. Indeed, S. 5, like 
its predecessors, never succeeded of enactment. It did, however, 
pass both chambers of Congress only to meet defeat in a contro- 
versy that developed in the conference on the bill. 

To discuss in greater detail the long legislative struggle that 
finally terminated in the enactment of the Federal Food, Drug, 
and Cosmetic Act would unduly prolong this chapter. As we have 
remarked, five years ensued between the introduction of S. 1944 
and the passage of the second S. 5 which Senator Copeland intro- 
duced in the 75th Congress early in 1937. The controversial issues 
referred to were finally resolved. The bill as enacted constituted, 
as we will see, a compromise on the question of “multiple seiz- 
ures.” The Federal Trade Commission—not the Food and Drug 
Administration—was invested with jurisdiction over the control 
of food advertising by the Wheeler-Lea Act passed at the same 
session of Congress. A new procedure was devised for court re- 
view of a number of regulations promulgated by the Secretary of 


* Report of the Food and Drug Administration, 1937, pp. 19-20. 
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Agriculture. The dispute concerning the phraseology of the mis- 
branding clause was resolved by retaining the phrase ‘““* * * false 
or misleading in any particular” in the Federal Food, Drug, and 
Cosmetic Act although the analogous provision of the Wheeler- 
Lea Act, dealing with similar products, refers to “* * * misleading 
in a material respect.’’ Lastly, the provision concerned with the 
removal of causes in multiple seizure cases was cast in a more 
practical form. 

S. 5 was passed by the Senate on May 5, 1938 and by the House 
of Representatives on June 1, 1938. Conferees were appointed by 
the two chambers, their report eliminating several of the provi- 
sions of the Senate’s bill. Both the Senate, on June 10, 1938, and 
the House three days later, finally agreed to the conference report 
and the measure went to President Franklin D. Roosevelt, who 
signed it on June 25, 1938. 

Thus the Federal Food, Drug and Cosmetic Act after a bitter 
legislative history became the law on June 25, 1938. One year 
later it was amended in minor detail. Broadly speaking, the 
amending Act of June 23, 1939 merely provided for the temporary 
postponement of the operations of the provisions of the Act. But 
a year following this an important change in the administration of 
the law was effected. It will be seen that enforcement of the stat- 
ute was originally lodged with the Secretary of Agriculture in 
whose department the regulation of pure food and drugs had re- 
posed since the middle of the last century. But on June 30, 1940, 
by Reorganization Plan No. IV, submitted to Congress by author- 
ity of the Reorganization Act of 1939, the Food and Drug Ad- 
ministration and its functions, except those dealing with the 
administration of the Insecticide Act of 1910 and the Naval Stores 
Act, were transferred to the Federal Security Agency, to be ad- 
ministered under the direction and supervision of the Federal Se- 
curity Administrator. By the same authority, the Chief of the 
Food and Drug Administration was designated Commissioner of 
Food and Drugs. This comparatively recent change must be borne 
in mind, not only in considering the phraseology of the law itself, 
but to avoid confusion in examining the various publications and 
releases issued under the present Act and its predecessor. 
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Yet another amendment to the Act, limited in its application but 
important as indicative of a possible future trend in drug regula- 
tion, was passed in December, 1941. This placed the Food and 
Drug Administration in full control of the purity and standard 
potency of insulin, a drug essential in the treatment of diabetes. 
Most recently, the Act of March 2, 1944 conferred upon dried 
skim milk the more euphonious titles of “NONFAT DRY MILK 
SOLIDS” or “DEFATTED MILK sSOLIps” by defining such products in 
a manner somewhat similarly to the legislative definition of butter. 
It is too early to determine whether this congressional interference 
with standardized food titles will be extended. 


COMPARISON OF THE Two Acts 

Similarities 

Although the Federal Food, Drug, and Cosmetic Act represents 
a definite advance in the regulatory authority of the Food and 
Drug Administration, nevertheless many provisions, and indeed 
the general structure of the prior Federal Food and Drugs Act, 
may be recognized in the new law. To mention but a few: the pro- 
visions of the Gould amendment, making it compulsory to mark 
net weight upon food in package form, have generally been incor- 
porated in the current statute. Moreover, a number of administra- 
tive practices developed within the Food and Drug Administration 
under the old Act relating to factory inspection and coal-tar colors 
certification have now been expressly enacted into law. Finally, al- 
though in both the prior Federal Food and Drugs Act and the law 
enacted in 1938 the enforcement provisions bear a close resem- 
blance, in addition to the remedy of libel for condemnation and the 
recourse to criminal prosecution, the Food and Drug Administra- 
tion now has authority to enjoin certain violations of the statute. 

In short, it may be recognized that substantially all the features 
of the prior Act that have proven valuable in meeting consumer 
protection have been retained, or only slightly changed, in the 
Federal Food, Drug, and Cosmetic Act. 
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Provisions new to the present law 


Although a number of points of similarity have been noted in 
the two Acts, our principal interest naturally are the innovations 
contained in the present statute. These new provisions are many 
and at this time we can only summarize them in passing. The fol- 
lowing review, moreover, deals only with those features presenting 
distinct innovations to the Federal regulation of foods. 

In the first place, the production of food under insanitary condi- 
tions that may result in its contamination, or render it injurious to 
health, is prohibited. And supplementing a provision of the Act of 
June 30, 1906, prohibiting traffic in food to which poisonous or 
deleterious substances had been added, the present law brings 
under regulation foods that are also dangerous to health because 
of naturally contained poisons. The addition of poison to food 
products is furthermore forbidden save where they may be neces- 
sary to production, or otherwise unavoidable. In such cases, it is 
to be noted, the establishment of tolerances are authorized to limit 
the amount of added toxic substances in the interests of the public 
health. 

Also new is the authority to impose emergency license restric- 
tions in those instances where danger to health, arising from bac- 
terial contamination of food, cannot be effectively controlled by 
the other provisions of the statute. Definitions and standards of 
identity, of quality and of fill of container, moreover, are provided 
for to effectively maintain the integrity of food products. How- 
ever fresh and dried fruits and vegetables, except avocados, canta- 
loupes, citrus fruits and melons, are exempted from the standard- 
making authority, 

And not only is the label disclosure of artificial coloring and 
flavoring, and chemical preservatives specifically required (except 
in the case of butter, cheese, and ice-cream) but the labeling of 
special dietary food is likewise compelled to be informative of its 
vitamin, mineral, and other dietary properties. In addition, the 
label of food for which no definition and standard of identity has 
been fixed must declare its common or usual name and disclose its 
ingredients. Most important, the Act has eliminated the distinctive 
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name proviso of the prior statute under which debased and cheap- 
ened foods frequently escaped control. 

Not only is the use of food containers which may render the 
contents injurious to health forbidden, but “slack” filling of their 
contents and the employment of deceptive containers are also con- 
demned. Additionally proscribed is traffic in confectionery con- 
taining metallic trinkets and other inedible substances. 

Finally, the provisions of the prior law dealing with the practice 
and procedure in seizure cases have been materially changed in 
several important respects. Injunctive powers have been added to 
the other enforcement methods under the law. Penalties have also 
been elaborated and increased. And, as we have already remarked, 
inspection of factory premises is expressly included in the law. 

This review has necessarily been abridged but the statement 
clearly indicates the numerous changes in the Federal Food, Drug, 
and Cosmetic Act. Indeed, it is not too much to say that the regu- 
lation imposed by the statute has radically transformed the entire 
marketing of food products. That this statement is not too broad 
will only become evident as we discuss each provision of the Act in 
detail. 


OTHER FEDERAL Foop STATUTES * 
Federal Meat Inspection Act 


The same Congress that enacted the Federal Food and Drugs 
Act also enacted a new meat inspection law, superseding that 
previously in effect. As a matter of coincidence, in fact, the 
Federal Meat Inspection Act became a law the same day as the 
former statute. 

The meat inspection statute, it is to be noted, although similar 
in object to the Food, Drug, and Cosmetic Act, is distinguishable 
from the latter in more than context and subject matter. Pri- 
marily a health law, its concern with labeling, although major, 

* The following brief descriptions of Federal and State legislation are not in- 
tended to be definitive or detailed but are offered only to familiarize the reader 
generally with these statutes. In those instances that the subject is material to 


an understanding and application of Federal regulation, however, additional at- 
tention is extended to the subject in the following chapters. 
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appears subordinated to other methods of regulation. Its pur- 
poses, moreover, are accomplished by different and more direct 
means and supervision. Generally speaking, the system of super- 
vision consists of seven essential parts. These are the sanitation 
of the establishment, inspection of the animals before slaughter, 
post-mortem inspection, products inspection, laboratory inspec- 
tion, disposal of condemned material, and labeling. 

Thus the inspection of cattle, sheep, swine, and goats, and 
meats derived therefrom is made mandatory before their entry 
into interstate or foreign commerce, with a few exceptions. Under 
the Food, Drug, and Cosmetic Act enforcement is confined to 
criminal proceedings against violators and, in specific cases, the 
seizure of the shipment. Carriers, moreover, are not prohibited 
from transporting adulterated or misbranded products. The Fed- 
eral Meat Inspection Act, however, not only prescribes punish- 
ment for producers, shippers, and dealers guilty of offenses under 
its provisions ; furthermore it prohibits carriers from transporting 
in interstate commerce any meats designated failing to bear marks 
of Federal inspection and approval. 

Briefly, the Act provides for the maintenance of a system of in- 
spection of cattle, sheep, swine, and goats establishments in which 
these animals are slaughtered, or their carcasses, or meat, or 
meat food products prepared for interstate or foreign commerce. 
If the inspection discloses the products to be wholesome within 
the meaning of the law, they are marked “vu. s. INSPECTED AND 
PASSED.’ On the other hand, should they be found violative of the 
statutory standards, it becomes the duty of the Federal inspectors 
to stamp them “u. s. INSPECTED AND CONDEMNED” to be disposed 
of in accordance with the statute and regulations. 

In addition, all establishments which desire to ship meats in 
interstate or foreign trade are compelled to apply to the Meat 
Inspection Division, War Food Administration, U. S. Depart- 
ment of Agriculture, for inspection and are further required to 
maintain sanitary conditions and precautions in the conduct of 
their business. Furthermore, no meats or meat food products are 
permitted to be brought into federally inspected establishments 
unless derived from animals that have had both ante-mortem and 
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post-mortem Federal inspection at the time of slaughter. An 
exception is made in the case of farm-slaughtered animals; these 
must however have the heads and certain viscera attached and are 
inspected at the time of admission to establishments conducting 
slaughtering under Federal inspection. 

Inspection may be withdrawn from establishments that violate 
the law or the regulations prescribed by the Division. A with- 
drawal of inspection privileges is tantamount to closing the chan- 
nels of interstate commerce to the packer, at least so far as 
products within the purview of the statute are concerned. 

Stringent penalties are also provided for violations of the Act. 
Transportation in interstate or foreign commerce of any meat or 
meat food product derived from cattle, sheep, swine, or goats not 
bearing the designated mark of Federal inspection is, for ex- 
ample, an offense punishable by a fine of not more than $10,000 
or imprisonment for not more than two years, or both. Further- 
more, the sale, or offer for sale or transportation in interstate or 
foreign commerce, of any diseased, unsound, unhealthful, or un- 
wholesome meat or meat food product, or an article of this kind 
otherwise unfit for food, with knowledge that the same is intended 
for human consumption, is punishable by a fine of not exceeding 
$1,000 or by imprisonment for not more than one year, or both. 

Several exemptions are contained in the Act. Thus, animals 
farm slaughtered are under certain conditions exempt from its 
inspection requirements, as are animals slaughtered by retail 
butchers and dealers in meats and meat food products supplying 
their customers. Should any of these persons ship his product in 
interstate or foreign commerce, however, with the knowledge that 
it is intended for human consumption, and it proves unfit for 
food, he then is guilty of a violation of the law. 

As already indicated, meat inspection was for a considerable 
period within the jurisdiction of the Bureau of Animal Industry. 
In 1942, however, the inspection activities of this agency were 
transferred to the Food Distribution Administration, whose name, 
incidentally, has recently been changed to the Office of Distribu- 
tion of the War Food Administration. There it is administered 
by the Meat Inspection Division. The administration of the Act 
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should, despite these changes in authority, continue as it has in the 
past. 

To fully understand the application and scope of the law it be- 
comes necessary to study the comprehensive regulations used in 
implementation of its provisions. These have been issued as an 
Order of the previous Bureau, and are contained in BAI Order 
211, which, it should be noted, has been repeatedly amended over 
the years. Demonstrating the detail and scope of regulation we 
need list only several of the more important parts : scope of inspec- 
tion (Part 2), application for inspection or exemption (Part 4), 
official numbers and inauguration and withdrawal of inspection 
(Part 5), sanitation (Part 8), ante-mortem inspection (Part 9), 
post-mortem inspection (Part 10), marking, branding, and identi- 
fying meat and products (Part 16), labeling (Part 17). In the 
ensuing text, attention will be called to the pertinent provisions of 
these regulations as they reflect or vary the general regulation of 
food products under the Federal Food, Drug, and Cosmetic Act. 
This course is followed, instead of treating the subjects separately, 
to assure a comprehensive understanding of all the requirements 
imposed upon food products. It should, however, be noted that 
in general meats are exempted from the provisions of the Federal 
Food, Drug, and Cosmetic Act. The subject is discussed further 
at a later point in this chapter. 


Same; dairy exports 


By the provisions of the Dairy Export Act of May 23, 1908, 
the provisions of the Meat Inspection Act were expressly made 
applicable to dairy products intended for exportation to any for- 
eign country. The Secretary of Agriculture was authorized to 
issue rules and regulations regarding inspection and certification 
appropriate for ascertaining the purity and quality of foods of 
this nature. He was also empowered to require labeling disclosing 
their identity, purity, quality, and grade. 

Despite the presence of this law upon the statute books for over 
thirty-five years, with one exception it has not been deemed nec- 
essary to bring dairy products within the purview of inspection. 
That exception is process or renovated butter, to which this pro- 
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vision was made applicable by Section 5 of the Act of May 9, 
1902, as amended.?® 


Same; horse meat 


Horses, their carcasses, parts of carcasses, and meat products 
made from horse meat, were brought within the purview of the 
Meat Inspection Act by the Act of July 24, 1919. 

All establishments in which such animals are slaughtered, or in 
which their carcasses or products are prepared and packed for sale 
or transportation in interstate commerce, are required to have in- 
spection. It is however to be noted that the slaughter of horses or 
the preparation and handling of their meat and meat products 
cannot be conducted in any establishment in which cattle, sheep, 
swine, or goats are handled. 

The Secretary of Agriculture, furthermore, is authorized to 
prescribe rules governing the labeling of these articles. First, all 
equine meat and food products, transported in interstate com- 
merce, are required to be plainly and conspicuously marked, la- 
beled, branded, or tagged “HORSE MEAT’ or “HORSE MEAT 
PRODUCT,” as the case may be. In addition, domestic meat labels 
for such products must be printed on paper, light green in color; 
moreover a similar distinctive color is to be employed for the num- 
bered stamps and certificates issued to identify horse meat and 
meat products intended for export. 

With these several exceptions, all the provisions of the other 
Meat Inspection Regulations are applicable to the inspection of 
equine meat products.” 


Same; meat and meat products importation 


The Meat Inspection Act was extended by the Tariff Act of 
October 3, 1913 to meat and meat products imported from foreign 
countries."* Prior to that time importations of this kind were 


See §§ 301.1-301.61, “Sanitary Inspection of Process or Renovated Butter,” 
Bureau of Dairy Industry, CopE or FEpERAL REGULATIONS, vol, 3, title 9, chap. 
11, part 301, pp. 569-581. 

1 See §§ 29.1-29.9, “Inspection and Handling of Horse Meat and Products 
Thereof,” Part 29, B.A.I. Order 211, Revised. 

24 This legislation was, in turn, superseded by Section 306 of the TARIFF Act 
oF JuNE 17, 1930. 
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subject only to the Federal Food and Drugs Act. The amendment 
makes the importation of meats conditional upon their being 
wholesome and free from unwholesome substances, and requires 
that the products comply with the regulations of the Meat Inspec- 
tion Division. 

To effectuate the objective of the Act, foreign systems of meat 
inspection are investigated. It is to be noted that importations are 
prohibited from countries failing to maintain systems of inspec- 
tion as efficient as our own. In addition, the meats themselves are 
inspected at ports of entry before admission into the United States. 

After their admission into this country, and the affixation of 
marks of Federal inspection and approval, it becomes permissible 
to transport the products into federally inspected establishments ; 
indeed, for all purposes they are treated as domestic meats in- 
spected and passed in accordance with the law.” 


Suspension of importations by proclamation 


The President of the United States is authorized by the Act of 
August 30, 1890—whenever he is satisfied that there js good rea- 
son to believe that any importation is being made, or is about to 
be made, into the United States from a foreign country of any 
article used for human food or drink that is adulterated to an ex- 
tent dangerous to the health and welfare of the American public— 
to issue a proclamation suspending its importation. During the 
period of suspension, it is unlawful to import the articles desig- 
nated. 


Export Apple and Pear Act 


The Act of June 10, 1933 makes it unlawful for any person to 
ship, or any carrier to transport to a foreign destination apples or 
pears in packages, unless accompanied by a certificate issued under 
the authority of the Secretary of Agriculture showing that such 
fruits are of a Federal or State grade which meets the minimum 

™ See §§ 27.1-27.25, “Imported Meat and Products,” Part 27, B.A.I. Order 211, 


Revised. The importation of edible products derived wholly or in part from ani- 


mals other than cattle, sheep, swine, or goats is governed by the Federal Food 
Drug, and Cosmetic Act. 


’ 
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of quality established for shipment in export. The Secretary is 
further authorized to prescribe regulations relating to other re- 
quirements which the products must meet. However, apples or 
pears in less than carload lots may, in the discretion of the Secre- 
tary, be exempt from compliance with the Act. Violation of the 
Act is penalized by a fine of not less than $100 nor more than 
$10,000; in addition, issuance of certificates may be refused for 
periods not exceeding ninety days. 

Regulations promulgated by the Secretary of Agriculture spec: 
ify the minimum quality requirements for shipment of apples 
and pears for export.’* Thus, any lot of apples must meet each 
minimum requirement of the U. S. Utility or U. S. Utility Early 
grade for apples, subject to the tolerances for these grades. In 
addition, apples may not contain apple maggots nor may more 
than two percent by count display apple maggot injury. Moreover. 
no more than a like percentage is permitted to be infested with 
San José scale. However, these standards are not applicable to 
lots of apples conspicuously marked “CANNERY,” which must meet 
each minimum requirement of U. S. No. 2 for cannery apples 
subject to a tolerance of 10 percent for defects of this grade. 

Similarly, any lot of pears offered for export must comply with 
each minimum requirement of the United States No. 2 grade, sub 
ject to the usual tolerance. Blemishes affecting only the surface of 
the fruit are not, however, considered “serious damage” as defined 
in the standard. The restrictions concerning apple maggots, apple 
maggot injury, and San José scale are the same as those specified 
in the case of apples. 

The maturity standards of the grades need not be complied with 
if the apples or pears are shipped to a trans-Pacific port, provided 
the packages are marked or branded “IMMATURE FRUITS.” 

“Less than carload lots” has been defined by the regulations as 
any shipment of fruit of less than 400 bushels in packages and are 
exempt if shipped to designated countries or regions.** Moreover, 

% See “Grades, Requirements, and Regulations of the Secretary of Agricul 
ture for Carrying Out the Provisions of the Export Apple AND PEAR ACT OF 


June 10, 1933,” March 30, 1938, 3 FEDERAL REGISTER 671 (S.R.A., B.A.E. 143) 
“§ 33.17, 4 CFR, Cum. Supp. 7.33, p. 1748; 3 FepERAL REGISTER 1769. 
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any shipment of less than 200 pounds gross weight, made to any 
foreign destination, is not amenable to the provisions of the Act. 


Apple Standards Act 


The Act of August 3, 1912 prescribes the standard grades for 
apples when packed in barrels which are to be shipped, or delivered 
for shipment, in interstate or foreign commerce. The statute also 
provides that barrels in which such apples are packed are to be 
deemed misbranded should they bear any indication that the con- 
tents are “Standard” grades and the apples, when packed, do not 
conform to the requirements of the Act. Furthermore, all barrels 
so marked are required in addition to bear a statement of the name 
of the variety, the name of the locality where grown, and the name 
either of the packer or sponsor. Violations are punishable by a 
penalty of $1 and costs for each barrel wrongfully labeled, to be 
recovered at the suit of the United States. 


Federal Alcohol Administration Act 


Under the provisions of the Act of August 29, 1935, the liquor 
industry was placed under the supervision and control of the Fed- 
eral Alcohol Administration. By a process of licensing, whereby 
all members of the industry, with the exception of brewers, re- 
tailers, and State monopolies, are required to secure permits, close 
regulation is maintained over operations. A failure to comply 
with the law or any other Federal law relating to liquor, including 
taxes with respect thereto may result in the suspension or revoca- 
tion of such permits. In addition, a violation or threatened breach 
of any of the provisions of the statute, or the regulations, may be 
enjoined. Likewise, any person convicted of violating any of the 
provisions of Sections 3 or 5 of the statute shall be guilty of a 
misdemeanor, punishable by a fine of $1,000. 

The Act is also concerned with unfair competition, trade prac- 
tices, bulk sales, and interlocking directorates in the liquor indus- 
try. Competition is maintained, for example, by prohibitions 
against exclusive outlet agreements, “‘tied houses,” commercial 
bribery, or consignment or conditional sales. 
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More important to our discussion, the Act authorizes the issu- 
ance of regulations dealing with the labeling and advertising of 
alcoholic beverages. Internal revenue officers are directed not to 
permit the bottling of alcoholic beverages unless the bottler can 
produce either a certificate of label approval or a certificate of 
exemption from label approval. Likewise, a certificate of label 
approval is essential before alcoholic beverages may be released 
from customs custody.?® 

It is to be noted that the Federal Alcohol Administration which 
was originally charged with administering the provisions of the 
Act was abolished by the terms of Reorganization Plan No. III, 
and its functions transferred to the Bureau of Internal Revenue 
in the Department of the Treasury, effective June 30, 1940. The 
Deputy Commissioner in charge of the Alcohol Tax Unit of such 
Bureau now exercises such functions. 


Import Milk Act 


The importation of milk and cream 1° into the United States is 
regulated under the provisions of this Act, which, incidentally, is 
also enforced by the Federal Security Agency. Regulation is ob- 
tained both by the issuance of permits to foreign producers and a 
surveillance of the product’s bacteria content and temperature at 
the time it is offered for entry into this country. 

The law requires that any shipper of milk and cream to the con- 
tinental United States hold a valid permit from the Administrator 
of the Federal Security Agency. It is necessary to renew such 


* Copies of regulations are available from the Bureau of Internal Revenue. A 
study of the administrative practices and procedures before the prior Federal 
Alcohol Administration will be found in Administrative Procedure in Govern- 
ment Agencies, Part 5, “Federal Alcohol Administration,” Monograph of the 
Attorney General’s Committee on Administrative Procedure, Washington, 1940. 

Tt should be noted that condensed buttermilk in semi-solid form, intended 
for feeding animals, is not within the purview of this statute. Trape Corre- 
SPONDENCE 77 (1940). Imported sour cream intended solely for butter making is 
subject to the Act. The law applies to all raw or pasteurized milk or cream 
offered for importation, whether intended for use as such or whether intended 
for subsequent manufacture into any food or beverage product. Notice to Ship- 
pers and Importers of Milk and Cream under the Federal Import Milk Act, 
March 24, 1928. 
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permits each year. Any permit, moreover, may be suspended or 
revoked for cause at any time. 

Before a permit is issued it is essential that certain conditions 
be met regarding plant equipment and operation and stock. Thus 
the producing animals must be healthy as determined by a physical 
examination made by an authorized veterinarian not less than one 
year before the date of the permit. Moreover, if the milk or cream 
is imported in a raw state, the cows must also be certified to be 
free from tuberculosis. All dairy farms and plants at which any 
milk or cream is pasteurized for shipment or transportation into 
the United States are required to employ adequate pasteurizing 
machinery of a type easily cleaned and of sanitary construction 
capable of holding every portion of the milk or cream at the proper 
temperature for the necessary time. In addition, such pasteurizing 
machinery must be equipped with accurate time and temperature 
recording devices which must at all times be maintained in good 
working condition. A further requirement is that the temperature 
at the time of heating and holding must always be recorded on 
thermograph charts and must be initialled, numbered and dated by 
the official having jurisdiction over such farms and plants. 

To assure hygienic conditions of production, a dairy farm pro- 
ducing milk or cream or a plant handling milk or cream must be 
able to score at least 50 points out of 100 points, according to the 
methods for score provided by score cards used by the United 
States Bureau of Dairy Industry. 

The bacteria content and temperature of milk or cream offered 
for importation are carefully restricted at the time of entry into the 
country. Thus, in the case of raw milk, the bacteria content cannot 
exceed 300,000 per cubic centimeter. Raw cream is not permitted 
to have a bacteria content in excess of 750,000 per cubic centi- 
meter. In the case of pasteurized milk and cream, the bacteria con- 
tent is limited to not more than 100,000 and 500,000 per cubic 
centimeter respectively. In addition, the temperature of the prod- 
uct should not exceed 50° F. Importations of milk containing 
greater counts of bacteria than specified, or whose temperature is 
higher than the stated degree, are refused entry. 

It is to be noted that the statute authorizes the Federal Security 
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Administrator to waive the above limitations of bacteria content 
in the case of milk or cream produced within a radius of 15 miles 
of a condensing plant in the United States where it is to be steri- 
lized in processing. In that case a bacteria content up to 1,200,000 
per cubic centimeter is permissible. Furthermore, the Administra- 
tor may waive the requirement for tuberculin test on animals and 
the limitation of temperature in the case of milk which is produced 
within 20 miles of creameries or condensing plants in this country 
in instances where such milk is to be pasteurized or condensed. 

The regulations promulgated under the Act require that each 
container of milk or cream be, at the time of importation, branded 
or tagged with (1) the name of the product, (2) the permit num- 
ber of the shipper, and (3) the name and address of the shipper. 

It is interesting to observe that permits have been issued to allow 
importations of fluid milk or cream from only three foreign coun- 
tries: Canada, Mexico, and Switzerland. 


United States Grain Standards Act 


This Act, approved August 11, 1916, authorizes the Secretary 
of Agriculture, among other things, to establish standards of qual- 
ity and condition for corn, wheat, rye, oats, barley, flaxseed “and 
such other grains as in his judgment the usages of the trade may 
warrant and permit.’ In this last connection, five other types of 
grain have also been brought within the operation of the Act: 
grain sorghums, mixed grain, feed oats, mixed feed oats, and by 
virtue of a recent amendment, soybeans. 

In addition, the Act provides for the licensing of inspectors to 
apply the established standards and for the maintenance of a sys- 
tem of inspection. 

The law also requires that the Federal grades be used and the 
inspection of a licensed inspector obtained—if the shipment moves 
from or to a point at which such an inspector is located—whenever 
grain is sold by grade in interstate or foreign commerce. Grade, 
it is to be noted, is to be distinguished from type, name, descrip- 
tion, and designation. Indeed, sales by sample, “‘type” or any 
“name, description, or designation which is not misleading” and 
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which does not include any term of any official standard are per- 
mitted without limitation. 

The standards fixed by the Secretary of Agriculture have gen- 
erally been adopted throughout the country as the basis of trading, 
not only on boards of trade and grain exchanges but also at coun- 
try elevators, terminal markets, for warehousing and financial 
purposes, for future trading, and in foreign commerce. The 
standards, furthermore, have furnished both buyers and sellers 
with a clear criterion, to which official inspection supplies an un- 
biased appraisal of the quality and condition of the grain. 

At several points in this treatise additional attention is extended 
to the different aspects of grain standards. 


Plant Quarantine Act 


This Federal law is concerned with nursery stock as defined by 
the Act, and other plants, fruits, vegetables, bulbs, seeds, and simi- 
lar plant products. The law establishes a method of restricting the 
importation of nursery stock and plant products when necessary 
to prevent the introduction or spread of new or dangerous plant 
diseases and insect pests. Besides foreign quarantines of this char- 
acter, interstate quarantines are also available to prevent the move- 
ment of plants that threaten to spread disease or pests. In the 
exercise of his authority the Secretary of Agriculture has issued 
a considerable number of quarantine notices dealing with fruits 
and vegetables.1® 

The law provides that no person shall ship, or offer for ship- 
ment to any common carrier, nor, as a matter of fact, may a com- 
mon carrier receive for transportation, from a quarantined State, 
Territory or District of the United States into or through any 

* See Chapter 13. A study of the administrative practices and procedures will 
be found in Administrative Procedure in Government Agencies, Part 7, “Admin- 
istration of the Grain Standards Act,” Monograph of the Attorney General’s 


Committee on Administrative Procedure, Washington, 1940. See also The Serv- 
ice of Federal Grain Standards, Misc. Pub. No. 328, U. S. Dept. of Agriculture, 
December, 1938. 

See Parts 301-353, chap. III, title 7, Bureau of Entomology and Plant 


Quarantine, Cope or FEDERAL REGULATIONS, vol. 2, p. 673 et seq., as amended, 
4 CFR, Cum. Supp. 7.3. 
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other State, Territory, or District, any class of nursery stock or 
plants specified in a notice of quarantine, except in the manner 
prescribed by the Secretary. Violations constitute misdemeanors 
subjecting the violators upon conviction to a fine up to $500.00 
and one year’s imprisonment, or both. 

It should be observed that a number of the quarantined States 
have also promulgated quarantine regulations supplemental to the 
Federal quarantines. These State regulations are enforced in co- 
operation with the Federal authorities.’ 


Livestock quarantines 


Under the authority of a number of statutes directed at the 
suppression of disease and the prevention of cruelty to animals the 
Secretary of Agriculture has promulgated regulations governing 
the inspection, disinfection, certification, treatment, handling, and 
method and manner of delivery and shipment of live animals and 
poultry in interstate commerce, and the inspection, humane treat- 
ment, and safe transport of animals for exportation from the 
country. Regulations are in force, likewise, relating to the im- 
portation of domestic livestock and other animals into the United 
States from foreign countries.” 


Twenty-eight Hour Law 


Designed to prevent cruelty to animals in transit by railroad or 
other means of transportation from one State or Territory or the 
District of Columbia into or through another, this statute requires 
that the animals not be confined in cars, boats, or vessels of any 
description for a period longer than twenty-eight consecutive 
hours 7! without unloading them in a humane manner, into pro- 
perly equipped pens for rest, water, and feeding for a period of at 
least five consecutive hours. An exception is made in those in- 
stances where this is prevented by storm or other accidental or 

# Copies of either the Federal or State quarantine orders may be obtained by 
addressing U. S. Dept. of Agriculture, 266 Glenwood Avenue, Bloomfield, N. J. 


” These are set forth in Parts 51-96, chap. I, table 9, Animals and Animal 
Products, Cope or Feperat ReEGuLATions, vol. 3, p. 349 et seq., as amended 4 


CFR, Cum. Supp., 9.1. 
“ Thirty-six hours when requested in writing by the shipper or his agent. 
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unavoidable causes which cannot be anticipated or avoided by the 
exercise of due diligence and foresight. Penalties are provided in 
case of violation of the law.”* 


United States Public Health Service 


While the work of the United States Public Health Service is 
concerned with the protection of health as reflected in the control 
and assay of biological products, nevertheless it has made impor- 
tant contributions to food standardization, sanitation, and market- 
ing. 

Perhaps the inost important of these contributions is the “Milk 
Ordinance and Code” prepared and recommended by it for volun- 
tary adoption by States and communities.24 The Milk Ordinance 
deals, among other things, with the grading, labeling, regrading, 
and marketing of milk and milk products. It contains suggested 
definitions of milk, milk or butter fat, cream and sour cream, 
skimmed milk, milk or skimmed-milk beverages, buttermilk bev- 
erages, buttermilk, and reconstituted or recombined milk and 
cream, goat milk, and homogenized milk. In addition it recom- 
mends a system of grading for milk and milk products dependent, 
for the most part, upon environmental sanitation and health con- 
siderations. Grade designations follow the familiar “CERTIFIED,” 
“GRADE A,” “GRADE B,” and “GRADE C”’ pattern. 

In addition, the United States Public Health Service has given 
considerable consideration to a proposed ordinance for frozen des- 
serts. Preliminary studies have been made and a revised ordinance 
code to be recommended for States and communities is now in 
preparation. Consideration is also being extended to oyster regu- 
lation. 

The United States Public Health Service has also established 
and promulgated standards for drinking water used on interstate 
carriers. As may be anticipated, these standards relate primarily 
to the bacteriological qualities of the water ; their discussion conse- 


quently may be appropriately left to our discussion of food sani- 
tation. 


* Act OF JuNE 29, 1906. 
“Public Health Bulletin No. 220 (1939 ed.). 
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Federal Filled Milk Act 


Under the provisions of the Act of March 4, 1923, filled milk, 
as defined in the law, is deemed to be an adulterated article of 
food, injurious to the public health, and its sale declared to consti- 
tute a fraud upon the public. Its manufacture in any Territory or 
possession of the United States or in the District of Columbia is 
prohibited as unlawful, as is its delivery or shipment in interstate 
or foreign commerce. 

Filled milk includes any milk, cream, or skimmed milk— 
whether or not condensed, evaporated, concentrated, powdered, 
dried, or desiccated—to which has been added, or which has been 
blended or compounded with, any fat or oil other than milk fat, so 
that the resulting product is in imitation or semblance of milk, 
cream, or skimmed milk in its various forms. 

Filled milk, however, does not embrace any distinctive proprie- 
tary food compound, not readily mistaken in taste for milk or 
cream or for evaporated, condensed, or powdered milk, or cream, 
provided that it meets three conditions of the statute. It is exempt, 
first, if it is prepared and designed for feeding infants and young 
children and customarily so used on the order of a physician. 
Again, it is required to be packed in individual cans containing not 
more than 16% ounces and bearing a label in bold type that the 
content is only to be used as an infants’ and young childrens’ food. 
Lastly, it must be shipped in interstate or foreign commerce ex- 
clusively to physicians, wholesale and retail druggists, orphan 
asylums, child-welfare association hospitals, and similar institu- 
tions, and generally disposed of by them. 

The constitutionality of filled milk products legislation has been 
under frequent attack in the State and Federal courts. In one case 
the government proceeded against two of such articles known as 
“MILNUT” and “CAROLENE” manufactured by the Carolene Prod- 
ucts Company. Analyses by the Food and Drug Administration 
showed the products to be composed essentially of evaporated skim 
milk and cocoanut oil in semblance of evaporated whole milk. 
After prosecution was started, the manufacturer filed a demurrer 
to the indictment on the ground that the Act was unconstitutional. 
Although the demurrer was sustained by the lower court, on ap- 
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peal to the Supreme Court of the United States the law was up- 
held.” 


Special Tea Inspection Act 


The importation of tea, inferior in purity, quality, and fitness 
for consumption to the standards promulgated in that respect, is 
prohibited as unlawful under this Act. However, this inhibition 
is not applicable to tea, tea waste, tea siftings, or tea sweepings 
which are imported for the sole purpose of manufacturing theine, 
caffeine, or other chemical products. The object of the Tea Act, 
as it has been better known, is to protect the public against un- 
wholesome and impure tea; it is not generally concerned with the 
commercial value of the product.”® Nor is it in conflict with the 
Federal Food, Drug, and Cosmetic Act.?? 

The law empowers the Federal Security Administrator to ap- 
point a Board of seven members each year to prepare and submit 
to him standardized tea samples. Their appointment is generally 
made about the first of each year, six members usually being se- 
lected from the trade, the seventh being the chief tea examiner or 
supervising tea examiner of the Food and Drug Administration. 

Meeting early in February, the Board fixes actual physical 
standards of a uniform quality and purity. These standards, it is 
to be noted, are the minimum criteria of quality, purity, and fitness 
for consumption, and all teas offered for importation falling below 
these specifications are refused entry. Upon completion of its task, 
the Board submits the proposed standards to the Administrator 
for approval. They are then authorized as standards under the 
Act for another year. 

In the selection of the physical standards, the Board acts princi- 
pally upon organoleptic considerations. For example, cups of the 
various teas are brewed and examined for taste and savor. More- 
over, the infused leaf is carefully inspected to ascertain whether it 
contains exhausted or decayed leaf, or extraneous materials. Spe- 

*U. S. v. Carolene Products Co., 304 U. S. 144, 


™® Carter, Macy & Co. y. Matthews, 220 App. Div. 679, aff’d 247 N. Y. 532. 
* 26 Opinions, Attorney-General 166. 
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cial tests are undertaken in addition to assure that the tea is not 
adulterated with facing or coloring substances. 

Upon the approval by the Administrator of the teas selected, 
physical standards of each tea are made up, weighing about one- 
half pound each. These are distributed to the tea examiners for 
lise in inspecting shipments offered for importation. Moreover, 
they may be purchased by the trade at cost, and are useful for the 
purpose of conducting preliminary examinations to determine 
compliance with the standards. 

The War, of course, has interfered with the types of tea avail- 
able for domestic consumption and with the foregoing procedure. 
Before their importation was disrupted, however, the teas selected 
usually represented three general types: black tea, green tea, and 
oolong tea. These also had the trade designations of “fully fer- 
mented tea,” “‘unfermented tea,” and “semi-fermented tea,” re- 
spectively. Black teas included Formosa Black, Congou, Java, and 
Japan Black. Dependent upon whether they were imported from 
Japan or China, green teas referred to Japan Green, Japan Dust, 
and Gunpowder. Oolong teas were distinguished by their source, 
Formosa Oolong being a product of Japan, and Canton Oolong 
of China. Lastly, Scented Canton represented a standard for 
scented tea which could be prepared from black, green, or oolong 
tea. 

The tea standards fixed for the year commencing May 1, 1942 
have been continued in force and effect until April 30, 1945." 
They are the following : 


(1) Java (to be used for all fully fermented East India type teas). 

(2) China Congou (to be used for all fully fermented teas of simi- 
lar type or manufacture). 

(3) China Gunpowder (to be used for all green (unfermented ) 
teas). 

(4) Fite Oolong (to be used for all oolong (semifermented ) 
teas). 

(5) Scented Canton (to be used for all scented teas). 


It is to be noted that tea which fails to meet the required stand- 


* FeperaL Recister, April 13, 1944. 
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ards may not be imported, even though it be of the highest grade.” 
Moreover, it is necessary that the tea offered for importation com- 
ply with all three types of standards; thus tea of inferior quality 
may be excluded even though it otherwise conforms to the stand- 
ard of purity and is fit for consumption.*® An appeal from the 
finding of the examiner may be taken to the U. S. Board of Tea 
Appeals. 


The Perishable Agricultural Commodities Act 


The Perishable Agricultural Commodities Act regulates com- 
mission merchants, dealers, and brokers in the handling and mar- 
keting of fresh fruits and fresh vegetables in interstate and 
foreign commerce. The suppression of unfair and fraudulent 
practices in the marketing of perishable agricultural commodities 
in interstate and foreign commerce is the express objective of the 
legislation. 

Several methods of regulation are provided. First, control is 
obtained through licensing those handling and marketing these 
commodities as commission merchants, dealers, and brokers. Sec- 
ondly, relief is extended by way of reparation to a person injured 
by reason of a violation of certain provisions of the Act. 

The scheme of legislation by which this objective is attained is 
to declare certain actions on the part of commission merchants, 
dealers, and brokers to be unlawful, fixing consequences which 
shall or may accrue to those who violate its provisions. Thus the 
Act provides, in part, that it is unlawful 


(1) for any commission merchant, dealer, or broker to make any 
fraudulent charge for marketing services; 

(2) for any dealer to reject or fail to deliver, in accordance with 
the terms of the contract of sale or consignment, any perishable 
agricultural commodities, unless reasonable cause exists for 
such rejection or failure of delivery ; 

(3) for any commission merchant to discard, dump, or destroy 
any commodities of this nature without reasonable cause for 
his action; 


* Macy v. Loeb, 205 Fed. 727, 
” Buttfield v. Bidwell, 96 Fed. 328. 


CURRENT FEDERAL LEGISLATION 51 


(4) for any commission merchant, dealer, or broker, to make, for 
a fraudulent purpose, any false or misleading statement in con- 
nection with any transaction involving such perishable prod- 
ucts, or to fail or refuse truly, correctly, and promptly to 
account, in respect to such a transaction; 

(5) for any commission merchant, dealer, or broker to misrepre- 
sent, for a fraudulent purpose, by word, act, mark, stencil, 
label, statement, or deed, the character, kind, grade, quality, 
condition, degree of maturity, or State or country of origin of 
any such perishables; 

(6) for any commission merchant, dealer, or broker, acting for a 
fraudulent purpose, to remove, alter or tamper with any notice 
placed on any container or railroad car in which perishable 
agricultural products are placed, if the notice contains a cer- 
tificate or statement by a duly authorized Federal or State in- 
spector as to the grade, quality, or origin of the commodities; 
and 

(7) for any commission merchant, dealer, or broker to make, cause, 
or permit any change in the contents of an officially inspected 
lot of such perishables, unless the change is for the purpose of 
re-sorting and discarding inferior produce. 


Violations of these provisions may give rise to disciplinary action 
by the Secretary of Agriculture under the licensing features of the 
Act; moreover, as we have indicated, claims for reparation may 
be made by parties aggrieved.** 

In addition, a Federal inspection service for the purpose of cer- 
tifying to the quality and condition of perishable agricultural 
commodities is provided. This service, under the terms of the Act, 
may be set up by the Secretary of Agriculture, either independently 
of or in cooperation with other governmental agencies, either 
Federal, State, or municipal. The integrity of official inspection 
certificates issued by the Department of Agriculture is maintained 
by suitable prohibitions.*” 

*1 A study of the practice under this law will be found in SELLERS AND 
Goopricu, Administrative Procedure and Practice in the Department of Agri- 
culture under the Perishable Agricultural Commodities Act, 1930, U. S. Dept. 
of Agriculture monograph, 1939, from which the foregoing summary is drawn. 


See “Regulations under the Act dealing with the marketing of perishable 
agricultural products,’ 8 FrepERAL RecisTeR 6392; and regulations under the 
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United States Warehouse Act 

In broad terms, the Act of August 11, 1916 authorizes the 
licensing of public warehousemen to store agricultural products 
moving in interstate commerce; requires licensed warehousemen 
to file bonds; authorizes the licensing of samplers, weighers, 
and graders; permits inspection of licensed warehouses ; and spec- 
ifies the information to be shown on a warehouse receipt. 

Detailed regulations have been issued by the Secretary of Agri- 
culture relating to the storage of different commodities. Thus, 
there have been promulgated regulations for warehousemen stor- 
ing canned foods, cottonseed, nuts, cold-pack fruit, dried fruit, 
sirups, cherries in sulphur dioxide brine, dry beans, and grain.** 

Our principal interest in the law and the regulations is con- 
cerned with classification of stored products according to grade. 
The regulations usually provide that the grade or other class of 
agricultural products is to be stated in accordance with the official 
standard of the United States applicable to the article. Where 
standards of this character are not in force, the cold-pack fruit 
regulations, for example, call for the utilization of standards, if 
any, promulgated under the Federal Food, Drug, and Cosmetic 
Act, or in the absence of Federal standards, those of the State in 
which the warehouse is located. Should these be unavailable the 
standards adopted by any cold-pack fruit organization or by the 
cold-pack trade generally in the locality in which the warehouse 
is located may be employed, subject to disapproval by the Office 
of Distribution. 


Oleomargarine statutes 


The manufacture and sale of oleomargarine is subjected not 
only to severe Federal labeling requirements and taxes but a num- 
ber of the States also impose restrictions on its distribution. The 


Farm Propucts Inspection Act, “Inspection and Certification of Fruits, V ege- 
tables, and Other Products,” 6 FEDERAL REGISTER 6817; see also 7 FEDERAL 
REGISTER 6803. 

* See Subchapter D—Warehouse Regulations, Parts 101-114, 151, chap. I, 
title 7, Cope or FEDERAL ReGutations, Vol. 2, pp. 332-652, as amended 4 CFR, 
Cum, Supp. 7.1 (D). Other agricultural products, not important to our discus- 
sion, are also subject to these particular regulations, 
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apparent animosity against this product is of course engendered by 
the fact that it is a cheap substitute for butter. While one has no 
quarrel with the ostentatious purpose of this legislation—that of 
preventing oleomargarine being foisted on the public as butter— 
nevertheless the burdens imposed upon the distribution of this 
admittedly nutritious product appear unreasonable and confisca- 
tory. Certainly revenue is not an objective; indeed the high tax 
in itself defeats this purpose. There is, moreover, a degree of in- 
consistency in permitting butter to be artificially colored yellow— 
without declaring that fact upon its label—and condemning with 
heavy taxes the same practice so far as oleomargarine is concerned. 

Oleomargarine is defined by the Internal Revenue Code as the 
following substances, extracts, and mixtures, including butter 
compounds : 


“* * * ALL substances heretofore known as oleomargarine, oleo, 
oleomargarine oil, butterine, lardine, suine, and neutral; all mixtures 
and compounds of oleomargarine, oleo, oleomargarine oil, butterine, 
lardine, suine and neutral; all lard extracts and tallow extracts; and 
all mixtures and compounds of tallow, beef fat, suet, lard, lard oil, 
fish oil, or fish fat, vegetable oil, annatto, and other coloring matter, 
intestinal fat, and offal fat ;—if (1) made in imitation or semblance of 
butter, or (2) calculated or intended to be sold as butter or for butter, 
or (3) churned, emulsified, or mixed in cream, milk, water, or other 
liquid, and containing moisture in excess of 1 per centum or common 
salt. This section shall not apply to puff-pastry shortening not 
churned or emulsified in milk or cream, and having a melting point of 
one hundred and eighteen degrees Fahrenheit or more, nor to any of 
the following containing condiments and spices: salad dressings, may- 
onnaise dressings, or mayonnaise products nor to liquid emulsion, 
pharmaceutical preparations, oil meals, liquid preservatives, illuminat- 
ing oils, cleansing compounds, or flavoring compounds.” 


The Federal law provides for collection by the Bureau of In- 
ternal Revenue of special taxes from manufacturers, wholesalers, 
and retailers of oleomargarine, and in addition imposes stamp 
taxes on the domestic product to be paid by the manufacturer, and 
on importations of the article to be paid by the importer. For 
example, the manufacturer of oleomargarine is required to pay an 
annual special tax of $600. Wholesale dealers handling “yellow” 
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margarine are taxed $480 annually ; those dealing in the uncolored 
product, $200. Retailers in the first category are subject to a spe- 
cial tax of $48; those in the second category $6 a year. 

A stamp tax of one-quarter of one cent is imposed in addition 
on all uncolored margarine manufactured and sold. Should the 
product be dyed yellow, however, this tax is levied at 10¢ a pound. 
Oleomargarine is considered to be yellow in color when it has a 
tint or shade containing more than 1.6 degrees of yellow, or yellow 
and red collectively with an excess of the yellow over red, meas- 
ured in terms of the Lovibond tintometer scale or its equivalent. 
This, in effect, means that it must be white if it is not to be sub- 
ject to the increased tax. Importations of oleomargarine are taxed 
at the rate of 15¢ a pound. 

Special packaging and labeling requirements are imposed upon 
the product also. Thus the manufacturer is required to pack oleo- 
margarine in new firkins, tubs, or other wooden, tin plate or paper 
packages, containing not less than ten pounds. These containers 
must be labeled with the number of the manufactory and district 
and State in which it may be situated. The statement: “NOTICE: 
THE MANUFACTURER OF THE OLEOMARGARINE HEREIN CON- 
TAINED HAS COMPLIED WITH ALL THE REQUIREMENTS OF LAW. 
EVERY PERSON IS CAUTIONED NOT TO USE THIS PACKAGE AGAIN OR 
THE STAMP THEREON AGAIN NOR TO REMOVE THE CONTENTS OF 
THIS PACKAGE WITHOUT DESTROYING SAID STAMP, UNDER THE 
PENALTY PROVIDED BY LAW IN SUCH CASES,” must also appear 
thereon. 

Other provisions of the law make regulations concerning manu- 
facture, sale, packaging, import and export, such as factory num- 
bers and signs, posting of bonds, and keeping of books; prohibit 
false and deceptive labels ; provide for imposing fines for defraud- 
ing or attempting to defraud or for failure to do any of the things 
required by law; and charge the Bureau of Internal Revenue with 
enforcing the law, collecting the taxes and making needful regula- 
tions for carrying it into effect. 

In addition to Federal laws affecting the product, every State 
except Arizona has some form of oleomargarine legislation. The 
laws of the several States added to the taxes and regulations im- 


CURRENT FEDERAL LEGISLATION 55 


STATE TAXATION OF OLEOMARGARINE 
AS OF MARCH 1, 1940 
Se ee 


Excise tax (cents per 


tahoe beatae Annual license taxes 





State are given first refers $22 - cosa apd ‘y Restaurant 
to uncolored; second] (c) Retailer CH Hoarding fctass 

PURDSINS Fs s cs Le gh Ip been ee aa 
Arkansas goes cL Th ape any Ga ae 
SOHAIL Bs ial tl PSR Er isk Ses hs 6 Seek (b) $50, (c) $5, (d), (e), 
See eas a UP dep Pate Sea ane (a) $25, (b) $25. 

PEPECUIIL CR Sra Pgs arse ees whee cole a) $100, (b h 
Florida ........ CHEE oy Co ee re a es 
SOOT RIA Siu es EN By eee a SE, 
RUS Se SOc  « <rtiis (CR i a arene apa (b) $200, (c) $50. 
DORGUE soccv ess ve Ses tncieatus waee 
on ee CORT Me shee es 
Louisiana ,..... Tard Vigcen oe ness 
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Minnesota eee Ae ek OS eee (2);.(0), (ce): 31, 
DREREIMRE Stade | oc hs oa es Cane ae (b) $100, (c) 10 (1). 
REAP Mere secret Yeates ck ps gals wn oes (b) $1,000, (c) 400. 
Nebraska ...... DOS ch eases (a) $100, (b) $25, (c) $1. 
SEMA SMMC ron 8 40 (3) cewcnwees saa 
Neri Acanmens P10 (1) 3... cess (b) $75. 
Prater CA wata tes | 10 bocca v ewe ve wae sos (a) $10, (b) $5, (c) $2. 
Oklahoma ..... Pees eas hon pn ae (a), (b), $10, (c) $5, (d), (e), (f£) $2. 
BIMMGUAVOEM A war Vk ovals wade Suk be ees (a) $1,000, (b) $500, (c) $100, (d), 

(e) $50, (£) $10. 
peermCarolina .) 10 (1) fsadsscans va 
Pee ONES oe ML cp ice essa scaree 
Tennessee ..... TO ie lew oe etteeiee (a) $5, (b),. Ce) $3; (c); Cd) $2, C4) $1. 
SICA Sete o's cols sie UC ip Baraat aan 
REMI fac ky sas « aged LL MPEP Sr gale eat. (hy; (ce), 35: 
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Wisconsin ..... epee ne ane (a) $1,000 (b) $500, (c), (d), (e) $25, 
(f) $5 (7). 

Wyoming ...... LOS tite s ss vine 


Notes: (1) Tax applies to margarine containing any fat or oil other than the following: 
oleo oil, oleo stock, oleo stearin, neutral lard, corn oil, cottonseed oil, peanut oil, soybean oil 
or milk fat. (2) Same as (1) with soybean oil omitted from exemptions. (3) Same as (1) 
with beef and sheep fats added to exemptions. (4) Same as (1) with pecan oil added to 
exemptions. (5) Tax applies to margarine containing less than 65% of animal fats and 
any fats and oils other than milk fat, peanut oil, cottonseed oil and/or corn oil. (6) Mar- 
garine containing more than 50% of animal fats and oils and no imported fat or oil is 
exempt. (7) Consumers who purchase margarine in interstate commerce are required to 
pay annual license tax of $1 and excise tax of 6¢ a pound. Bakers’ and confectioners’ 
licenses are $5. (8) Margarine containing 20% or more of animal fats and oils is exempt. 
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posed by the Federal government have of course a significant bear- 
ing upon the production and consumption of oleomargarine. In 
some States, however, regulation is so moderate as to have little 
effect; in others, on the other hand, taxes are practically prohibi- 
tive. 

Upward of sixteen States now have legislation imposing taxes 
of from ten to fifteen cents per pound on oleomargarine other 
than that containing specified domestic materials or stated propor- 
tions of animal fats and domestic materials. At least eighteen 
States require manufacturers, wholesalers, retailers, restaurants, 
hotels, and boarding houses making, vending, or serving oleo- 
margarine to operate under licenses. Thirty-two States have laws 
or regulations prohibiting the sale of yellow oleomargarine. In 
others the use of oleomargarine in charitable, penal, or other insti- 
tutions (with the exception of penal institutions occasionally) re- 
ceiving State assistance is prohibited. The majority of these laws 
require oleomargarine to be labeled in a way to inform the pur- 
chaser that the substance is not butter. Many also require hotels, 
restaurants, and boarding houses to notify patrons if margarine is 
served. In the accompanying table a summary of taxation imposed 
by the different States is set forth.** 


Adulterated butter 


Regulation of the manufacture and distribution of adulterated 
butter is maintained by stamp and special taxes similarly to oleo- 
margarine. Analogous packaging and labeling requirements are 
likewise imposed. 

The law defines “adulterated butter” to mean a grade of butter 
produced by mixing, reworking, rechurning in milk or cream, re- 
fining, or in any way producing a uniform, purified, or improved 
product from different lots or parcels of melted or unmelted butter 
or butterfat, in which any acid, alkali, chemical, or any other sub- 
stance is introduced or used for the purpose or with the effect of 

“Exhibit No. 2369, Hearings before the Temporary National Economic 
Committee, Part 29, “Interstate Trade Barriers.” For a complete study of the 


legislation, see Dewss, State and Federal Legislation and Decisions Relating 
to Oleomargarine, U. S. Dept. of Agriculture, 1939, 
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deodorizing or removing rancidity, or any butter or butterfat with 
which there is mixed any foreign substance with the intent or 
effect of cheapening in cost the product, or any butter in the manu- 
facture or manipulation of which any process or material is used 
with the intent or effect of causing the absorption of abnormal 
quantities of water, milk, or cream. 

A stamp tax of 10¢ a pound, payable by the manufacturer, is 
imposed upon this product. In addition, a special tax of $600 
annually is payable by the manufacturer, $480 by the wholesale 
dealer, and $48 by the retail dealer. 


Renovated or process butter 


Renovated or process butter—the names are synonymous—may 
briefly be described as butter which has been reworked and made 
to resemble the genuine product. It is manufactured by melting, 
clarifying, or refining butter without the use of chemicals or other 
substances. It differs from adulterated butter in that adulterated 
butter is butter which has been reworked with the use of chemicals 
or other substances. 

The manufacture and distribution of renovated butter is also 
subject to Federal stamp taxes and special taxes. A tax of one- 
quarter of one cent a pound is required to be paid by the manu- 
facturer, who in addition is chargeable with a special tax of $50 
annually. Wholesale and retail dealers are not taxed. 

In addition, however, regulations promulgated by the Depart- 
ment of Agriculture call for careful sanitation in plants manufac- 
turing renovated butter and provide for the sanitary inspection of 
the factory and materials used in the process. 

Specific labeling requirements are also imposed, both upon the 
packages in which the product is shipped and the wrappers in 
which it is packed.*° 


The Federal Filled Cheese Act 

This legislation, enacted in 1896, distinguishes between “cheese” 
and “filled cheese,” and imposed heavy taxes and labeling require- 
ment upon the latter product. The making of “filled cheese,” prin- 


* Bureau of Dairy Industry order, revised December 24, 1936, 1 FEDERAL 
ReGIsTer 2219. 


az, 
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cipally from oleo oil and skim milk for export was begun in central 
New York in about 1870. The export of this product seriously 
injured the reputation of American cheese in foreign markets. 
With the passage of the Act, however, production has declined. 

The law defines ‘cheese’ as the commonly known product dis- 
tributed under that title, made from milk or cream, without the 
addition of butter, or any animal, vegetable, or other oils or fat 
foreign to such milk or cream, and with or without added coloring 
matter. “Filled cheese,” on the other hand, is described as any 
substance manufactured of milk or skimmed milk, with the ad- 
mixture of butter, animal oils or fats, vegetable or any other oils 
or compounds foreign to such milk, and made in imitation or 
semblance of cheese. However, those products which consist prin- 
cipally of cheese with added edible oils, not sold as cheese or cheese 
substitutes but primarily for the purpose of imparting a cheese 
flavor to other foods are exempt from the statutory definition. 

Special taxes are imposed upon manufacturers, wholesalers, and 
retailers of filled cheese. Thus manufacturers are required to pay 
an annual tax of $400 for each factory operated; wholesalers, 
$250; and retailers, $12. In addition a tax of one cent a pound for 
each pound manufactured is payable; such tax is represented by 
coupon stamps somewhat analogous to stamps relating to tobacco 
and snuff. 

Manufacturers are required to pack filled cheese in new wooden 
boxes, and to label each package with the words “FILLED CHEESE” 
in specified sized type. Each package, moreover, is to be labeled 
with the number of the manufacturer, and the district and State 
in which the factory is situated. It must also contain the notice: 
“NOTICE.—THE MANUFACTURER OF THE FILLED CHEESE HEREIN 
CONTAINED HAS COMPLIED WITH ALL THE REQUIREMENTS OF THE 
LAW,” and a caution against re-use of the package or the stamp. 
The statute also requires all retail and wholesale dealers in filled 
cheese to display a sign in their salesroom reading “FILLED CHEESE 
SOLD HERE”’ in specified size and style. 

The Act is enforced by the Commissioner of Internal Revenue, 
and that official is authorized to promulgate necessary regulations 
for the carrying into effect of the statutory provisions. It is to be 
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noted that the Federal Food, Drug, and Cosmetic Act is not to be 
construed to affect, modify, repeal, or supersede this law. 


The Federal Trade Commission Act 


Probably most closely related to the marketing aspects of the 
Federal Food, Drug, and Cosmetic Act is the Federal Trade Com- 
mission Act which, broadly speaking, deals with the advertising of 
food products as distinguished from their labeling, and adultera- 
tion. It is not, however, confined to this aspect exclusively. 

The Federal Trade Commission is empowered to proceed under 
three distinct set of circumstances: 

(a) To prevent unfair methods of competition in commerce. 
This provision is primarily concerned with practices which injure 
or affect actual or potential competitors. The protection of the 
consumer, in a sense, is merely incidental to the protection of hon- 
est competition although public interest must be present. These 
limitations were clearly delineated by the United States Supreme 
Court in the Raladam case and led to the amendment of the Act 
in 1938 to enlarge the Commission’s powers, 

(b) To prevent unfair or deceptive acts or practices in com- 
merce. Since this additional phrase contains no mention of com- 
petition, the necessity of establishing injury to competition is 
removed ; thus the Commission can now act for the direct protec- 
tion of consumers. 

What type of practices have been prohibited by these provi- 
sions? To answer this question would call for a complete enumer- 
ation of unfair trade acts which bear little or only incidental 
relationship to foods. It will suffice to point out that the Com- 
mission has acted against (1) misbranding, mislabeling, or mis- 
representing products as to composition, origin, quality, or source; 
(2) false and misleading advertising ; (3) passing off one’s goods 
as those of another; and (4) disparagement or misrepresentation 
concerning a competitor.*° The emphasis, it is to be noted, is not 

* For a complete list of practices condemned, before the Wheeler-Lea amend- 
ment (1938), see Digest of Decisions of the Federal Trade Commission, from 


1915 to June 1, 1938, Federal Trade Commission, 1940. The Annual Reports of 
the Commission also describe prohibited practices. The practice and procedure 
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primarily upon the nature and character of the product—although 
false or misleading representations of this nature are actionable— 
but rather upon its marketing and distribution. 

In 1938 the Federal Trade Commission Act was also amended 
to make it unlawful to disseminate false advertisements to induce 
the purchase of foods, drugs, devices, or cosmetics. Not only are 
advertisements of this character deemed to constitute “an unfair 
or deceptive act or practice in commerce,” thus permitting the cus- 
tomary enforcement procedure under the law, but, in addition, the 
Commission is empowered to enjoin the dissemination of any ad- 
vertisement violative of this section of the statute. Furthermore, 
if the commodity so advertised may be injurious to health, or if 
the violation be committed with intent to defraud or mislead, then 
the offense constitutes a misdemeanor, punishable by fine or im- 
prisonment. A proviso exempts meats and meat products regularly 
inspected, marked, and labeled under the Federal Meat Inspection 
Act. 

The close relationship existing between the Federal Trade Com- 
mission Act and Federal Foed, Drug, and Cosmetic Act entitles 
the decisions made under that law to our fullest consideration. In 
the text that follows, particular attention is given to the subject. 
In the main, of course, the interpretations placed upon “‘false or 
misleading” by both agencies are substantially the same, and no 
need exists for reiteration. In short, the practices condemned by 
one Act may, generally speaking, be considered interdicted by the 
other. 

An important, although little known, activity of the Federal 
Trade Commission is the promulgation of Trade Practice Rules 
for various industries. Thus, rules of this kind have been issued 
for the oleomargarine manufacturing industry, the tuna industry, 
the sardine industry, and the macaroni, noodles, and related prod- 
ucts industry, among other food products. These rules are de- 


before the Commission is set forth in Administrative Procedure in Government 
Agencies, Part 6, “Federal Trade Commission,” Monograph of the Attorney 
General’s Committee on Administrative Procedure, Washington, 1940. The Rules 
of Practice, it should be noted, have been amended since publication of this 
monograph. 
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signed to foster and promote fair competitive conditions in the 
interest of the industry and the public. Their violation, patently, 
may subject the offender to the penalties of the Act. 


The Standard Barrel Act 


The standardization of containers used in the marketing of 
fruits and vegetables is an important adjunct of Federal regulation 
of foods. Three Federal laws have made certain standard con- 
tainers compulsory for the marketing of fruits and vegetables. 
The first of these was the Standard Barrel Act, enacted in 1915. 
This statute established a standard barrel for fruits and vege- 
tables, other than cranberries, of 7,056 cubic inches and its vari- 
ous subdivisions and the standard cranberry barrel of 5,826 cubic 
inches and its similar subdivisions. In passing, it is to be noted 
that the standard fruit and vegetable barrel actually holds 9 
quarts more than the 3 bushels it is commonly supposed to con- 
tain. The legal cranberry barrel, on the other hand, is designed 
to hold 100 pounds of cranberries. 

We will again have occasion to refer to this statute in our dis- 
cussion of net weights at a later point. 

The Standard Barrel Act is enforced by the Bureau of Stand- 
ards, U. S. Department of Commerce. 


The Standard Container Act of 1916 


This law established three standard sizes and the dimensions of 
Climax baskets of 2-, 4-, and 12-quart capacity, and standard 
berry boxes and till baskets containing dry and one-half pint, dry 
1 pint, dry 1 quart, or multiples of the dry quart.*” 


The Standard Container Act of 1928 


The success of the earlier legislation in reducing the number of 
unnecessary sizes of containers resulted in the enactment of a new 
Act extending the standardization of containers. The law under 
consideration fixed the standard sizes of hampers and round stave 
baskets, including the type known as “straight side” or “tub” 


See “Regulations under the U. S. STANDARD CONTAINER Act oF 1916,” 
Dept. of Agriculture, SRA, BAE 104, Revised. 
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baskets, and splint baskets. Nine standard sizes of hampers and 
round stave baskets were provided for containing %, 4, %, %, 
34, 1, 1%, 1%, and 2 bushels. Splint baskets were standardized 
in six sizes: 4-, 8-, 12-, 16-, 24-, and 32-quart capacity. 

Provision is made for manufacturers of hampers, round-stave 
baskets and splint baskets to submit specifications for each con- 
tainer to the Secretary of Agriculture for approval. Approbation 
will be granted providing the container is of proper cubical ca- 
pacity and is not deceptive in appearance.*% 

As a weights and measure law, this statute is applicable to intra- 
state as well as interstate commerce; furthermore, it supersedes all 
State laws and city ordinances in conflict with its provisions. 
However it is to be noted that the law does not extend to hampers 
and baskets other than those classes specifically defined by its 
terms. For example, the Act applies to no container of this nature 
of a capacity less than four quarts. Accordingly, a two-quart 
metal hamper for fruits and vegetables has been held not to be 
within its purview, and need not, therefore, comply with its pro- 
visions.*° 


State legislation 


It is of course an impossible task to discuss in any detail the 
laws of each of the States which deal with the regulation and mar- 
keting of food products, and no attempt has been made to do so in 
this work. However, it is of interest to the reader to know which 
States have enacted legislation resembling or similar to the Federal 
Food, Drug, and Cosmetic Act. 

As a matter of fact, practically all of the States except New 
Mexico have laws patterned upon the present Federal statute, or 
its predecessor, upon their statute books. Arkansas, California, 
Connecticut, Florida, Indiana, Louisiana, Missouri, Nevada, New 


* “Regulations under the U. S. Stanparp ConTAINER Act oF 1928,” Dept. 
of Agriculture, SRA, BAE 116, as amended. Methods of testing will be found 
in SPILMAN AND Baker, Method of Testing the Capacity of Fruit and V ege- 
table Containers under the United States Standard Container Acts, Misc. Pub 
No. 75, U. S. Dept. of Agriculture, May, 1930. 


®U. S. v. Resnick, 299 U. S. 207; Pacific States Box Co. v. White. 296 
USS. 176, 


. 
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Jersey, New York, North Carolina, North Dakota, Oregon, Ten- 
nessee, and Virginia have statutes similar to the Federal Food, 
Drug, and Cosmetic Act; ?#° the others generally follow the form 
of the earlier Federal enactment. _ 

It must be noted that the State legislatures have not hesitated 
in many instances to append additional requirements to those im- 
posed by the Federal law, and it should not be assumed that the 
statute of any particular State conforms in every particularity 
with the Federal Food, Drug, and Cosmetic Act. Accordingly, 
should any question arise as to their provisions or construction, it 
is advisable to make an examination of the statute involved. 

The right of a State to enact laws that indirectly affect inter- 
state commerce is well-established so long as such statutes are not 
a burden upon such commerce or does not displace or interfere 
with the Federal law. Nor will such local statutes be deemed an 
interference with the Federal Food, Drug, and Cosmetic Act 
where they are passed in the exercise of the police power of the 
State with the object of protecting the public health and safety 
of its citizens.** 


Relation to Food, Drug, and Cosmetic Act 


What relation does the Federal Food, Drug, and Cosmetic Act 
bear to the other Federal regulatory enactments discussed in the 


“ ARKANSAS Foops AND Drucs Law (§§ 6008-16, Pope’s Digest, as amended 
by Act No. 190, Statutes or 1939) ; CaLirorniA Foop Law (chap. 3, §§ 26450- 
26624, HEALTH AND SAFETY CopE, as amended) ; ConNeEcTicuT Foop, DruG, AND 
Cosmetic Act, as amended; Fiortpa Foop, Druc, AND Cosmetic Act; UNT- 
FORM INDIANA Foop, Druc, anp Cosmetic Act (chap. 38, Acts of 1939); 
LouIsIANA STATE Foop, Drucs, anp Cosmetic Act (Act No. 142, as amended 
by Act No. 185); Missourt Foon, Druc, anp Cosmetic Act (§§ 9857-9878a, 
art. 1, chap. 58, Revisep Statutes or Missouri, 1939, as amended); NevapA 
Foop, Druc, aNp Cosmetic Act (chap. 177, Laws of 1939) ; New Jersey Foon, 
Druc AND Cosmetic Act (title 24, chaps '-6, 17, Revisep STATUTES OF NEW 
JERSEY, as amended) ; New York AGRICULTURE AND MARKETS LAw, CONSOLI- 
DATED Laws, §§ 198-214 (c); NortH Carotina Foop, Druc ANp CosMETIC 
Act; NortH Daxorta Pure Foop Law (art. 40a (§§ 2889a1-2889a17) PoLiTIcAL 
Cope) ; Orecon Foon Act (chap. 326, Laws of 1941) ; TENNESSEE Foop, Druc 
AND Cosmetic Act (chap. 120, Public Acts of 1941); Vircinra Foop Act 
(chap. 285, Laws of 1940). 

“Cf., for example, Weigle v. Curtice Bros. Co., 248 U. S, 285. 
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previous sections? Where the connection is nebulous or entirely 
disassociated, the question, of course, is of no importance. How- 
ever, it must be admitted that in other instances the subject matter 
of the legislation is so closely related that the question of which 
law is applicable and which governmental agency has regulatory 
powers is clearly material. 

It may be postulated as a general rule that the fact that a par- 
ticular type of food may be subject to other Federal regulation 
does not relieve it from compliance with the requirements set up 
by the Federal Food, Drug, and Cosmetic Act. In the majority of 
cases, in other words, the statutes are not mutually exclusive of 
each other. Indeed, in many instances the Federal Food, Drug, 
and Cosmetic Act serves a very definite purpose by implementing 
the other legislation with a means of enforcement. For example, 
the integrity of the various United States standards for grades of 
fruits and vegetables is maintained, in large part, by the prohibi- 
tion contained in the Federal Food, Drug, and Cosmetic Act 
against misbranding and adulteration. To this extent, the laws 
are complementary in nature. 

This general rule, however does not preclude the Food and 
Drug Administration from relinquishing, so to speak, its jurisdic- 
tion, either wholly or in part, in a number of instances where 
other Federal administrative agencies exercise a more direct regu- 
latory control over the specific article of food. To follow any 
other policy would obviously serve only to duplicate supervision 
and regulation, and still more obviously, result in confusion in 
enforcement. 

Thus, although cordials, liqueurs, wine, and whiskey are sub- 
ject to the provisions of the Federal F ood, Drug, and Cosmetic 
Act, the Food and Drug Administration has nevertheless indicated 
that it will leave to the Bureau of Internal Revenue the regulation 
of the labeling of these products. A similar policy is maintained 
in the case of beer.*? As we have seen, comprehensive regulations 
dealing with this subject have been promulgated by the Bureau. 
But it must be understood, however, that the Administration has 
not dispensed with all control over such articles, and indeed, in 

“ TRADE CORRESPONDENCE 224 (1940). 
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the appropriate case will exercise its power. Thus, it has fre- 
quently applied the adulteration provisions of the Act to alcoholic 
beverages. 

A curious situation has arisen so far as the analogous powers 
of the Federal Trade Commission are concerned. It would appear 
to have been the intention of Congress to apportion the super- 
vision of food advertising to the Commission and of food labels 
and labeling to the Food and Drug Administration. But this divi- 
sion has not always been rigidly maintained, and, as a matter of 
fact, has been broken down completely by the courts.*? Indeed, we 
frequently find the Federal Trade Commission instituting pro- 
ceedings upon the basis of a product’s label, and although this 
type of procedure is supported by its broad powers over “unfair 
or deceptive acts or practices in commerce” nevertheless it may be 
viewed as somewhat of an encroachment upon the scope of the 
Administration’s authority.“* A further complicating factor is 
that the rulings of the two agencies are not necessarily in accord, 
and, so far, at least, as drug preparations are concerned, the Com- 
mission in some instances has imposed more stringent labeling 
requirements upon the product than has the Administration. It 
should be noted, moreover, that although it has been held by some 
courts that neither the power nor the duty of the court to con- 
demn misbranded articles under the Federal Food, Drug, and 
Cosmetic Act is impaired or diminished by a previous proceeding 
against the owner of such articles by the Federal Trade Commis- 
sion,*® nevertheless a more recent decision has indicated that 
action cannot be taken against a product under the Federal Food, 

*8 Houbigant v. Federal Trade Commission, 139 F.2d 1019. The Wheeler-Lea 
amendment to the Act did not in any way restrict the Commission’s jurisdiction 
over “false advertising.” Although it was true that it was given greater con- 
trol over the advertising of foods by providing for criminal action as well as 
injunction, nevertheless this broadening of jurisdiction did not result in a limi- 
tation of its previous powers. Fresh Grown Preserve Corp. v. Federal Trade 
Commission, 125 F.2d 917. 

“See Royal Baking Powder Co. v. Federal Trade Commission, 281 Fed. 
744; Federal Trade Commission v. Morrissey, 47 F.2d 101; Federal Trade Com- 
mission v. Good-Grape Co., 45 F.2d 70. 


“ Sekov Corp. v. U. S., 139 F.2d 197; U. S. v. Research Laboratories, 126 
F.2d 42; U. S, vy. 12 Packages of Alberty’s Food, D. D. N. J. No. 829 (1942). 
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Drug, and Cosmetic Act where it had been the object of proceed- 
ings instituted by the Federal Trade Commission, and the Com- 
mission had found no fault with’its labeling.*® At this time the 
situation in this connection is so confused that it is difficult to 
draw any definitive conclusions from these decisions. In all 
probabilities we will have to await a decision of the Supreme 
Court to answer the problems posed by these conflicting rulings. 
On the other hand, the law does, in the appropriate instance, 
empower the Food and Drug Administration to take action against 
false or misleading advertising. True, the authority is indirect and 
deals with the manner in which the product is “offered for sale” 
but the Administration has proceeded in cases where the repre- 
sentations have been made by means of advertisements.** 


Statutory exceptions 


Several statutory exceptions to the general rule stated above are, 
however, found in the Act. Thus, the Federal Security Adminis- 
trator is divested of power to establish definitions and standards 
for fresh or dried fruits, fresh or dried vegetables, or for butter, 
with minor exceptions, by Section 401 of the Act. And Section 
902(b) of the law provides that meat and meat food products are 
expressly exempted from the provisions of the Federal Food, 
Drug, and Cosmetic Act to the extent that the Federal Meat In- 
spection Act applies to such products or may be extended to them. 

This last proviso merits some consideration. It must not be 
concluded that the Food and Drug Administration, by reason of 
this provision of the law, loses all of its jurisdiction over meat 
and meat food products. In those cases where the article contains 
a meat product, such as fat or lard added to paté de foie gras 
(goose-liver paste), the inquirer will be referred to the Meat In- 
spection Division and advised to submit to that agency his formula 
for determination of the applicability of the Federal Meat Inspec- 
tion Act to the product.*® And to the extent that the Act applies 

“U.S. v. Willard Tablets Co., 141 F.2d 141. 

“The subject is discussed in Chapter 11. 


““ TRADE CORRESPONDENCE 47 (1940). The term “meat food product” is de- 
fined by § 1.1(u), B.A.I. Order 211, Revised, as “Any article of food or any 
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to the product, it will control. It prevails, however, only in those 
instances that the provisions of the two statutes are in conflict. 
Where the requirements are complementary to each other—or at 
least not inconsistent—it would appear that compliance with both 
statutes is essential As we have already indicated, this joint 
supervision was in effect under the provisions of the prior Federal 
Food and Drugs Act and it is reasonable to assume that no ma- 
terial change has been made in this relationship under the cur- 
rent law.*® 

This conclusion is supported by the construction placed upon 
Section 902(b) of the Federal Food, Drug, and Cosmetic Act by 
the Secretary of Agriculture. The Department of Agriculture re- 
gards this provision as creating only a partial exemption of meat 
and meat food products from the provisions of the statute, and 
then only to the extent essential to allow the full application and 
effect of the Federal Meat Inspection Act. Thus where full 
compliance with both Acts would prove impossible because of 
conflicting provisions in the two laws, to the extent of the incon- 
sistency, the food is exempt from the provisions of the Federal 
Food, Drug, and Cosmetic Act. However, the declaration of 
ingredients required by the Food, Drug, and Cosmetic Act cannot 
be considered inconsistent with or violative of any provision of 


article which enters into the composition of food for human consumption, which 
is derived or prepared, in whole or in part, from any portion of the carcass of 
any cattle, sheep, swine, or goat, if such portion is all or a considerable and 
definite portion of the article, except such articles as organotherapeutic sub- 
stances, meat juice, meat extract, and the like, which are only for medicinal 
purposes and are advertised only to the medical profession.” 

“§ 26.1, B.A.I. Order 211, Revised, reads, for example, “Inspected and 
passed meat and products, like uninspected meat and products, shall comply with 
the provisions of the food and drugs act in every respect. Failure to comply 
renders all such articles sold or offered for sale in the District of Columbia or 
any territory or other place under the jurisdiction of the United States, or 
shipped or delivered for shipment from one State or Territory or the District 
of Columbia to another State or Territory or the District of Columbia, or to 
any foreign country, liable to seizure for condemnation, and renders manufac- 
turers, vendors, and shippers in appropriate cases amenable to prosecution under 
the food and drugs act.” This regulation has not been repealed; on the other 
hand, it has not be amended to include the Federal Food, Drug, and Cosmetic 
Act. 
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the Meat Inspection Act; consequently it is required of meat 
product labels.*® And the Administration has proceeded against 
veal which was in part discolored, slimy, moldy, and rotten on 
the ground of adulteration.°t Reconditioning in that case was 
conducted under the supervision of the Food and Drug Admin- 
istration and the old Bureau of Animal Industry. 

Of course it is self-evident that no possibility of conflict in 
jurisdiction between the two agencies exists in those cases where 
the meat or meat product is derived from animals not within the 
purview of the Federal Meat Inspection Act. Thus the Food and 
Drug Administration has exclusive power over the interstate ship- 
ment of rabbits, a number of seizures of which have been made 
upon the basis of their unfitness for food, and of canned reindeer 
meat of an unsterile and decomposed nature to give but a few 
examples. 


* Letter of the Secretary of Agriculture, May 9, 1940. 
“Uz. S. v. 30,000 Pounds of Veal, F. N. J. No. 4466 (1942). 


CHAP LER 3 
FOODS SUBJECT TO REGULATION 


Foops UNDER THE ACT 
What constitutes food 


Before consideration is given to those provisions of the law 
concerned with the adulteration and misbranding of food prod- 
ucts, we must first inquire into just what constitutes “food” as the 
term is employed in the Federal Food, Drug, and Cosmetic Act. 
Obviously, if the product under consideration is not within the 
statutory definition it may not be subject to regulation.* And this 
inquiry gains additional importance when we learn that in defin- 
ing “food” the Act does not limit itself to the meaning of the 
term as commonly and ordinarily understood, but on the contrary 
_ gives it a significance far broader than the dictionary definition of 
the word. 

What type of products are subject to the provisions of the law 
applicable to food? Section 201(f) of the Act gives the term its 
most comprehensive meaning. First of all, it defines food as any 
article used for food or for drink by man or by animal. The stat- 
utory definition of the term, however, is by no means confined 
to this interpretation, broad as it appears to be. In addition it ex- 
tends the application of the Act to all substances and preparations 
-that may be used as components of such articles. Accordingly, 
not only are such ingredients as cream of tartar and phosphates, 
which are not ordinarily deemed to be food although employed 
extensively in the manufacture of such products, defined as food, 
but every type of raw materials going into the production of 
food products is likewise included."* A further clause of the 

1Cf. In re United: States, 140 F. 2d 19(1943). 

% Hearings before a Subcommittee on Commerce on S. 1944, U. S. Senate, 
73d Cong., 2d Sess., p. 15; Royal Baking Powder Co. v. Emerson, 270 Fed. 429 


(1920). 
e 69 
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definition expressly includes chewing gum within its purview.’ 

In short, the term “food,” as used in the Act, means all com- 
modities and products—whether- simple, mixed, or compounded 
—that are or may be eaten or drunk by either humans or animals, 
irrespective of other uses to which such articles may be put. It 
includes, furthermore, such articles at all stages of processing— 
from the basic raw commodity to the finished product in a vendi- 
ble form for immediate human or animal consumption.’ 

How does this definition differ from that contained in the 
Federal Food and Drugs Act? That law, it will be remembered, 
defined the term to include any article “used for food, drink, con- 
fectionery, or condiment by man or other animals, whether sim- 
ple, mixed or compound.” * The present definition, at first glance, 
would appear to be more extensive in scope, including as it does 
the raw materials which enter into food as components thereof— 
a provision missing from the previous definition of the term. 
This inference would, however, be incorrect. For as early as 1911 
the Supreme Court of the United States had held that the pro- 
visions of the Federal Food and Drugs Act were as equally ap- 
plicable to the raw materials that went into the manufacture of a 
food product as they were to the food itself.> But even before this 
decision the Food and Drug Administration had ruled that sub- 
stances commonly added to foods in their preparation are properly 
classed as foods and come within the scope of the Act. This was in 
answer to a query as to whether gelatine, preserved with sulphur- 
ous acid, which was employed in fining wine, was “food.” The 
inquirer had pointed out that the gelatine was not used as a food 


* This provision was inserted to exclude any doubt that chewing gum was 
included within the definition of food. Hearings before the Committee on Com- 
merce on S. 2800, U. S. Senate, 73d Cong., 2d Sess., p. 44. Doubt had been cast 
upon this interpretation by U. S. v. 4 Boxes of Mulford’s Wintergreens, N. iF 
No. 3440 (1914). 

*Cf. Food Distribution Regulation No. 1, Amendment No. 1, Part 1595 Food 
Priorities, Food Distribution Administration, May 29, 1943. 

“Foon anp Drucs ACT, §:6, 


* Hipolite Egg Co. v. U. S., 220 U. S. 54 (1911). To the same effect. see 
U.S. v. 2 Barrels of Desiccated Eggs, 185 Fed. 302. 
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nor did it remain in the wine, although a small amount of the 
acid might be left in it.® 

Moreover, the inclusion of chewing gum within the definition 
of the term “food” only continues a construction recognized un- 
der the provisions of the prior Act.’ Hence, it is evident that in 
the final analysis the definition contained in the present statute 
represents “simply a clarification” of the former definition and 
does not bring any new category of products under regulation.’ 


Nutritive value not a determinant 


In most instances there can clearly be no dispute as to what 
articles constitute food for the purposes of the Act. Broadly 
speaking, all products which are capable of being used as food or 
drink by man or beast, as well as all raw materials that enter into 
the composition of such articles, fall within the purview of the 
statute. In determining whether an article is a food or not, more- 
over, the Administration is not confined to the usual concept 
of nutrition. Thus the product need not be possessed of food 
value in order that it be considered a food, or an ingredient of a 
food. For instance, where coloring materials were sold in inter- 
state commerce with the knowledge that they were intended to 
be used as a component of food, they were regarded as food 
within the meaning of the statute, although, of course, they pos- 
sessed no nutritive value in themselves.” Again, where shellac was 
dissolved in alcohol, labeled ““GRAIN ALCOHOL VARNISH” and used 
for the glazing of cheap candies, the compound was deemed to be 
a food.’® Similarly, a boric acid compound sold as a preservative 
to prevent canned fruits and vegetables from souring and spoiling 


*Foop Inspection Decision 48 (1906). Cited in Royal Baking Powder Co. 
v. Emerson, supra. 

7In U. S. v. American Chicle Co., N. J. No. 1939, chewing gum was accepted 
without discussion as being either a food or a drug, dependent upon the claims 
made on behalf of the product. But see U. S. v. 4 Boxes of Mulford’s Winter- 
greens, supra. 

® House Report No. 2139, 75th Cong., 3d Sess. (1938), p. 3. 

°U. S. v. W. B. Wood Mfg. Co., N. J. No. 10371 (1921), affirmed "292 Fed. 


133. 
U.S. v. Weeks, N. J. No. 3332 (1913), affirmed 224 Fed. 69. 
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was proceeded against as a food despite the statement in its label- 
ing that “IT Is NOT CLAIMED THAT THERE IS ANYTHING OF FOOD 
VALUE IN THE CONTENTS OF THIS PACKAGE.” ™* Furthermore we 
will see in our discussion of the provisions relating to confec- 
tionery, and also to dietary foods, that nonnutritive substances 
are expressly permitted. f 

That a “food” need not possess nutritive value is not an unreas- 
onable concept. As a matter of fact, a large number of ingredients 
commonly added to food—and thus consumed as a food—fall 
within this category. A list of such articles would include water, 
condiments, spices, flavors, preservatives, coloring matter, most of 
which are considered to have little, if any, nutritive value. Yet all 
these products patently fall within the statutory definition. Again, 
poultry foods frequently contain substances without genuine food 
or nutritive value. For example, charcoal and grits, both those of 
a siliceous nature, and those containing calcium carbonate (lime- 
stone) or calcium phosphate, are considered proper ingredients 
of such products. Charcoal, moreover, has been considered by 
the Food and Drug Administration as a suitable ingredient of 
chewing gum, thereby obtaining the status of “food.” 18 


Inedible articles 


Although nutritive value may not be considered an essential re- 
quirement of the statutory definition,” it must not be concluded that 
substances of an inedible character also come within the purview 
of the classification. Thus tobacco preparations, such as chewing 
plug, are not subject to the Act as foods, 


“Uz. S. v. 89 Packages of Mrs. Price’s Compound, etc., F. N. J. No. 4489 
(1942). To the same effect, see Commonwealth vy. Fulton, 263 Pa. 332; Mc- 
Carthy v. State, 170 Wis. 516. 

“Item 72, S.R.A.-CHEM. (1914). The name “food” or “feed” should not, 
however, be applied to such products without qualification. A proper name is 
“CHICK FEED WITH GRITS AND CHARCOAL.” ITEM 8, S.A.R.-CHEM. (1914). 

TRADE CORRESPONDENCE 19 (1940). 

“But cf. Liggett & Myers Tobacco Co. vy. Wallace, 69 S.W. 2d 857 
(Texas) ; Commonwealth y. Pflaum, 236 Pa. 294, 

* Item 13, S.R.A.-CHEm. (1914). To the same effect, see Pillars Vath de 
Reynolds Tobacco Co., 117 Miss. 490; Liggett & Myers Tobacco Co. v. Cannon, 


132 Tenn. 419; Corum vy. R. J. Reynolds Tobacco Co., 205 N. C. 213; State v. 
Ohmer, 34 Mo. App. 115. 


FOODS SUBJECT TO REGULATION 73 


This conclusion gains importance when it is desired to move 
products capable of ordinarily being used as food in interstate 
commerce without, however, bringing the shipment within the 
scope of the application of the law. Such articles may be dena- 
tured to impair their edibility for food use. The subject is dis- 
cussed in detail later in this chapter. 

A food which is inedible must not be confused with one which 
is unfit for consumption by reason of contamination or decompo- 
sition. Both articles may not, it is true, be capable of being stom- 
ached by the ordinary consumer and in that sense may be incapa- 
ble of being eaten. Nevertheless, products of the latter character 
are clearly within the purview of the law, and are subject to seiz- 
ure as violative of the statute. The reason for the distinction is 
apparent. Such unfit food products may be treated with condi- 
ments or mixed with other foods in such a way as to mask their 
true condition and thus be offered for human consumption. Jnedi- 
ble, as used here, denotes a product that cannot be consumed—or 
retained if consumed—under any circumstances. 


Foods for animal consumption 


It will be noted that the statutory definition also includes 
products used as food for animals as well as by man. Thus, hay 
and feeds containing charcoal or grits, among other animal foods, 
are likewise subject to the provisions of the Act.*® 

This increased scope of the statutory definition presents a num- 
ber of problems. First of all, a number of foods which fail to 
reach the standards set for human consumption are nevertheless 
suitable for animal use. Blackstrap molasses, for example, al- 
though not considered fit for human food, is deemed a highly 
desirable food for cattle in view of its sugar content. And many 
classes of inedible eggs—indeed, all but black rots, moldy eggs 
and eggs with crusted yolks—are classified as satisfactory for use 
in feeds.17 Thus we have the anomaly of the same food being 

“Trem 8, S.R.A.-Cuem. (1914); Irem 72, S.R.A.-CHEM. (1914), poultry 
foods containing limestone or calcium phosphate. 


“Item 348, S.R.A.-Cuem. (1920). See Table 1, Bull. 565, U. S. Depart- 
ment of Agriculture, p. 12. 
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violative of the law if sold for one purpose, yet carrying no in- 
fringement when intended for another. How is this situation to 
be met? 

Common-sense would dictate that a food intended only for 
consumption by animals be clearly and unambiguously labeled 
to that effect. Not that a separate statement is essential in every 
instance. Thus, where a food is obviously an animal food, and 
nothing else, no further distinction is necessary. In those cases 
on the other hand where the product is susceptible of being used 
by both man and animals, the label should bear the statement 
“NOT FOR HUMAN CONSUMPTION” in order to avoid any possibil- 
ity of error.?® 

Yet another method of distinguishing the two is available in 
some instances. Thus the product may be denatured against human 
consumption in such a manner as to still keep it wholesome for 
use in the manufacture of stock or poultry feeds. For example, 
inedible eggs intended for such a purpose may be cooked until 
hard and then ground or crushed, shell and all. Or should the 
presence of the shell be objectionable, denaturing may be ac- 
complished by breaking out the eggs, cooking them until they are 
hard and then adding sufficient cottonseed meal to assure that they 
cannot be used for human food.’® 

A second aspect of the problem which must be kept in mind is 
that animal feed is frequently sold upon an entirely different basis 
than is human food. Feeds are quite generally marketed with spe- 
cific statements concerning their protein, mineral, and other con- 
tent.” Needless to say, label declarations of this character are 
subject to the injunction that they are not to be false or mislead- 
ing in any manner and, indeed, the courts have been inclined to 
insist upon precise conformity of the product to such specifica- 
tion.” 


“Cf. U. S. v. 620 Cases of Canned Tuna Fish, N. J. No. 19023 (1931) 
wherein the product was labeled “TUNA FOR PETS NOT INTENDED FOR HUMAN 
CONSUMPTION,” 

“Item 348, S.R.A.-CHem. (1920). 

* See A Handbook for Better Feeding of Livestock, Misc. Cir. 12, U. S. De- 
partment of Agriculture, rev. Sept. 1943. 

“U.S. v. Feeders Supply & Manufacturing Co., 15 F, Supp. 385, 
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Foops AND Drucs 


What constitutes a drug under the law 


One of the most troublesome problems of construction that 
arises under the provisions of the Federal Food, Drug, and Cos- 
metic Act is whether a particular article is a food or a drug. Not 
infrequently this question is of the highest importance to the 
manufacturer for the law applies different statutory requirements 
to each class of articles. These deal not only with the labeling of 
the product but also relate to the subject of statutory adulteration, 
as a perusal of the provisions of the Act discloses. In many in- 
stances, consequently, it is of the utmost materiality to determine 
whether an article is to be considered, and accordingly handled, as 
a food or a drug. . 

Under the circumstances the statutory definition of the term 
drug becomes a matter of interest to the food manufacturer. 
What types of product are included within this designation under 
the Federal Food, Drug, and Cosmetic Act? 

Section 201(g) of the Act defines the term drug. It divides 
the classification into four different categories of preparations 
and substances. It should be noted, however, that such categories 
are interrelated with one another, and consequently any one prod- 
uct may fall into two or more divisions. Briefly, an article is 
construed to be a drug, first, because it is listed in one of the 
official compendiums enumerated in the statute; secondly, for the 
reason that its use is recommended for a disease condition ; thirdly, 
on the basis of its employment to affect bodily structure or func- 
tion; and lastly, if it is intended to be utilized as a component of 
any substance or preparation above specified. 

Official preparations—In the first group of substances within 
the statutory drug definition are those articles recognized in the 
currently official United States Pharmacopoeia, Homeopathic 
Pharmacopoeia of the United States, and National Formulary. 
Not only are preparations appearing in such compendiums in- 
cluded, but also those found in any supplement of these publica- 
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tions.22. Every substance or preparation listed in such volumes is 
classified as a drug under the provisions of the Federal Food, 
Drug, and Cosmetic Act, regardless of its medicinal properties, 
or the therapeutic claims made upon its behalf. 

Therapeutic claims.—In addition to the preparations described, 
the designation “drug” also applies to any article intended to be 
used in the (a) diagnosis, (b) cure, (c) mitigation, (d) treat- 
ment, or (e) prevention of disease in man or in animals. This 
definition is indeed broad, and patently includes any product for 
which therapeutic or medicinal claims are made. The composition 
of the preparation is of no import; in this connection it is imma- 
terial that the preparation contains no medicinal elements or in- 
gredients. For example, plain water has been classed as a drug 
under the Act because its label recommended its use in the treat- 
ment of a number of diseases.?8 

Preparations affecting physiological functions.——The third 
aspect of the statutory definition presents an innovation to the cur- 
rent law. Section 201(g)(3) of the Act designates as a drug all 
articles—other than food—intended to affect the structure or any 
function of the body of man or animal. It is important to note 
that this provision does not primarily concern itself with disease. 
For example, obesity is not, in every instance, a disease condition. 
Consequently the prior enactment was unable to reach those prep- 
arations—many of which contained dangerous ingredients—sold 
as a remedy for overweight in individuals. Under the present sta- 
tute, however, products of this nature are subject to regulation as 
drugs. 

It is notable that food—which, of course, would otherwise be 
included within the broad terms of this definition—is expressly 
excluded. This is of considerable materiality in respect to food 
which is sold with representations of special dietary uses. It will 
be seen that such food products may, by reason of the claims made 
on their behalf, be classified as both drugs and food. But in those 
instances where they are readily recognized as a food, and the 
representations made for them do not include their use in the 


™ Section 201(g) of the Act. 
* Bradley v. U. S., 264 Fed. 79. 
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diagnosis, cure, mitigation, treatment or prevention of disease— 
or, in other words, they do not fall within the other statutory defi- 
nitions of a drug—such products do not become amenable ta the 
drug provisions of the Act in view of the exemption contained in 
this clause. The subject is discussed in greater detail at a later 
point in this chapter. 

Component ingredients —The final subdivision of the definition 
includes within its scope any article intended for use as a com- 
ponent of any of the other products defined as drugs under Section 
201(g) of the Act. It must be evident that this proviso enor- 
mously enlarges the number of substances to which the Federal 
Food, Drug, and Cosmetic Act is applicable. For not only do 
crude drugs and ingredients, not customarily viewed as drugs al- 
though utilized in the manufacture and preparation of such prod- 
ucts, fall within the statutory meaning, but also encompassed are 
the raw materials which are intended to be used in the compound- 
ing of such articles. 


Statutory definitions not exclusive 


To understand fully the application of the law, however, a re- 
view of the statutory definitions of foods and of drugs alone is 
insufficient. For it must be emphasized that the definitions of 
food, drugs, and cosmetics, as contained in the Act, are not 
mutually exclusive, other than to the extent expressly provided. 
That is to say that, so far as the provisions of the statute are con- 
cerned, there is nothing to prevent a product from falling within 
the definition both of a food and a drug, or, for that matter, of a 
drug and a cosmetic. Moreover, should its composition satisfy 
both definitions it would, obviously, be subject to the series of pro- 
visions relating to both types of products.” 

With these remarks serving as a background, it becomes evident 
at once that many articles may be deemed to be both foods and 
drugs, technically speaking at least. Bearing in mind the statutory 
definition of drug, we find that an article which is commonly used 

% Senate Report No. 361, p. 4; U.S. v. 94 Dozen Bottles, etc. Capon Spring 


Water, 48 F.2d 378, affirmed 51 F.2d 913. But see discussion under subsection 
“Combination food and drugs,” below. 
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as food or drink may possibly be classified as a drug also on one of 
three counts: 
(1) It may bear a name similar to the title of an official drug; 
(2) It may be intended for use in the treatment or prevention 
of disease; 
(3) It may be intended to affect the structure or any function 
of the body. 
In the following sections we will discuss more fully each of 
these contingencies. 


Similarity of food and drug names 


One of the perplexing problems of constructions arises because 
of the fact that many food and drugs are similarly entitled. The 
official compendiums, for example, list the names of a considerable 
number of products, which in addition to being the titles of phar- 
maceutical or medicinal articles are also recognized as the names 
of foods.” We are confronted, moreover, with the proposition 
that the definition of the term “drug” under the Act does not 
expressly concern itself with the use an “official” article may be 
put to; in other words, all preparations recognized by the official 
compendiums are by that fact alone deemed to be “drugs.” 

In a number of instances, of course, the identity of the food 
and the drug known by the same name is alike. For example, 
Hen’s Egg, N.F. (also officially known as Egg, N.F.) is defined 
as the recently laid egg of Gallus domesticus Temminck (Fam. 
Phasianide) in the National Formulary; patently it is the same 
as the food product also designated by such names. On the other 
hand, the composition of such products may not be similar. Thus 
Pectin, N.F., generally differs from the commercial pectin em- 
ployed in the production of jellied food products in that the latter 
is standardized to the convenient “100 jelly grade” by the addi- 
tion of dextrose or other sugars and at times contains sodium 

* Hearings before the Committee on Commerce on S. 2800, pp. 514-515. See 
also U. S. Pharmacopoeia XII; National Formulary VII. Some concept of the 
confusion may be realized from the opinions in State Board of Pharmacy vy. 


Gasan, (N. Y. 1907) 122 App. Div. 803, in which it was held that cream of tar- 
tar was a drug regardless of how sold. 
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citrate or other buffer salts. The formulary preparation refers to 
pure pectin to which no such additions have been made. Likewise 
the definition of Whiskey (Spiritus Frumenti) in the United 
States Pharmacopoeia is more rigid than the definition of “straight 
whiskey” issued by the Federal Alcohol Control Administration; 
the pharmaceutical product is required to be aged four years in 
charred wood containers, and its alcoholic content is not less than 
47 percent and not more than 53 percent by volume of absolute 
alcohol.”° 

The problem thus presented is whether every product recog- 
nized by name in one of the official compendiums is considered a 
drug—apparently regardless of its intended use—and consequently 
must not only comply with the prescribed identity but also be sub- 
jected to all the provisions of the Act relating to drugs. Do eggs 
and pectin become formulary preparations because of their recog- 
nition in the National Formulary? Is whiskey, the beverage, dis- 
tinguishable from whiskey, the medicine, under the law? 

The answer to these questions is found in the official com- 
pendiums themselves. Despite the fact that the statutory definition 
of the term “drug” excludes the proposed use of the product as a 
significant factor, the pharmacopoeias, by express terms, limit the 
application of their standards to pharmaceutical preparations. 
Thus the United States Pharmacoepoeia specifies that the stand- 
ards prescribed apply only to the articles named “‘when intended 
for medicinal use and when bought, sold, or dispensed for this 
purpose.” *7 And the National Formulary likewise states that its 
monographs relate ‘only to the substances therein standardized 
when such are bought, sold, or dispensed as drugs, or in the prep- 
aration of drugs, or in the testing of drugs for quality, purity, and 
strength, or in connection with medical practice. These standards 
are not intended to apply to substances sold for technical or other 
non-medicinal uses.” 7° 


% See Press Release, U. S. Department of Agriculture, Feb. 16, 1934, “Me- 
dicinal Whisky Ruling Issued by Federal Drug Officials.” Cf. U. S. Pharma- 
copoeia XII, p. 428. 

* General Notices, U. S. Pharmacopoeia XII, p. 1. 

% General Notices, National Formulary VII, p. 1. It should be noted, how- 
ever, that the N.F. accepts the statutory significance of the term “drug.” Con- 
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Thus, it may be said that the use to which a product bearing the 
name of an official drug is to be put will ordinarily determine the 
category into which it falls. If it is to be offered for sale and sold 
only as a food, for example, the product will come within the defi- 
nition of food and no other. On the other hand, if it contains 
certain nutritive ingredients, but is sold for drug or medicinal pur- 
poses alone—and this is to be judged not only from the conditions 
of its sale, but, of course, from its labeling and advertising—it 
will be defined as a drug, and not a food. The manufacturer, by 
means of his representations in connection with the sale of the 
product, generally determines the use to which the article is to be 
put, and consequently in which category it belongs.*® It must be 
emphasized, however, that the decision as to whether a product be 
a food or a drug depends primarily not upon the claims made for 
it upon its label or labeling but upon the use to which it is actually 
put.%° 

This statement may prove to be an over-simplification of the 
problem, for a number of other factors also enter into the matter. 
There is authority, for example, to hold that an article of food, 
technically at least, falls within the statutory definition of food 
regardless of the use intended for it.** But generally speaking, the 
foregoing rule may be said to control the construction placed upon 
these provisions. 


Combination food and drug 


The foregoing rule does not dispose of the question of foods 
which are offered for sale for use in the prevention or treatment 
of disease. Such products are obviously foods and drugs and are 
therefore subject to the statutory requirements applicable to both 


sequently, without the express exclusion of “non-medicinal uses,” the limitation 
would contribute little meaning to our conclusion. 

® Senate Report No. 493, p. 2. 

* Foon Inspection Dectston 85 (1908). 

*U. S. v. 13 Crates of Frozen Eggs, 208 Fed. 950, affirmed 215 Fed. 584. 
See also TRADE CorrESPONDENCE 272 (1940). In other words, the official prep- 
arations may, in a legal sense, be considered “food,” despite their contemplated 
use for medicinal purposes. However, there appears no possibility of such an 
interpretation being applied. 
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categories. Under certain conditions, however, they may divest 
themselves of their character as food and thus be treated solely 
as drugs. The producer of a laxative in the form of a thedicated 
candy or chewing gum, for example, may bring his product 
within the definition of the term “drug’’ and escape that of ‘‘food” 
by representing the article fairly and unequivocably as a drug 
product. In such a case, it is advisable that the label bear a clear 
statement similar to: 


“A MEDICINE—-NOT A CONFECTION” 


Similarly, the Administration, in considering a drug product in 
the form of lollipops containing aspirin, permitted its sale—de- 
spite its similarity to confectionery—‘provided they are not la- 
beled in any way to suggest that they are lollipop ‘candy’ and 
provided further they are prominently labeled in such a way as to 
insure their use only by or under the directions of physicians.” ** 

That a product may be deemed to be both a food and a drug at 
the same time under the provisions of the Act is, in the opinion of 
the author, clearly established, both as a matter of law and of 
logic. In this conclusion the Food and Drug Administration 
agrees. However, in fairness to the reader, it may be conceded 
that the question is not clearly settled. Thus in one case where 
the same charge was brought with respect to deficiency in vita- 
mins, alleging in one count that the product was misbranded as a 
food and another count that it was misbranded as a drug, the 
court held that since the particular product was listed in the 
United States Pharmacopoeia it was to be treated as a drug; 
accordingly, a fine was assessed only on the violation based on the 
drug charge. This is, of course, by no means conclusive. Until a 
definitive judicial determination, consequently, it appears advis- 
able to recognize that combination food and drugs are subject to 
both provisions of the law. 

In discussing the subject of combination foods and drugs, a 
distinction must be drawn between foods which naturally possess 
therapeutic properties and those to which a medicinal agent has 
been added and which are sold as food and not exclusively as 


® TRADE CORRESPONDENCE 130 (1940). 
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drugs. We have designated the first “health foods” and the second 
“medicated foods” since the law views them differently. In the 
next subsections the attitude of the Food and Drug Administra- 
tion towards these types of products will be considered. 


Health foods 


Before discussing the application of the Act to those foods 
which also possess therapeutic properties, it must be admitted that 
the Food and Drug Administration frowns upon the designation 
of any food staple as a “health” food. As Dr. Paul B. Dunbar, 
who is now Commissioner of Food and Drugs, said in a speech 
before the National Canners’ Association and National Wholesale 
Grocers’ Association: 

“The term ‘health giving’ is the most overworked and most 
loosely applied expression in advertising. * * * Eliminate from 
the label of prepared foods anything that smacks of health claims 
and base the selling appeal on the good character, quality and 
honest food value of your product. Did you ever stop to reflect 
how broad the significance of these words really is? ‘Health,’ 
says the standard dictionary, ‘is the condition of soundness of any 
living organism; that state in which all the natural functions are 
performed freely without pain or disease; freedom from sickness 
and decay.’ Logically, therefore, a health-giving product should 
be capable of creating this condition of health, of restoring the 
halt, the lame, and the blind, of remedying every human disease 
from chilblains to cancer.” *8 

Obviously, the animosity of the Administration is aroused by 
health claims on labels based on “half-baked, pseudoscientific 
ideas” and this subject is better reserved for our chapter dealing 
with false or misleading representations. However, in passing, it 
is to be noted that the presence of the term “health” on the label 
of a food has been construed to constitute a claim of therapeutic 
value, thus bringing the product within the statutory definition of 
“drug.” ** Indeed, the Administration had laid down the em- 


* Press Release, U. S. Department of Agriculture, Jan. 20, 1930. 


“U. S. v. 237 Jars of Honey, D. D. N. J. No. 204 (1941) ; U. S. v. Pankoka 
Health Foods, Inc., N. J. No. 24041 (1935). 
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phatic rule that “the use of the word ‘health’ in connection with 
the name of such articles [cereal products, breads, biscuits, cakes, 
and other bakery products and alimentary pastes] or the use of 
similar expressions on the labels and literature constitutes mis- 
branding unless the products of themselves can be relied upon to 
restore or maintain the health of the consumer.” * 

The word “tonic,” it is to be noted, has connotations similar 
to the term “health.” For example, the claim upon a package of 
“Sea Moss Farine” that “IT COMBINES THE ‘FRAGRANCE OF THE 
SEA BREEZE’ WITH ITS TONIC PROPERTIES” was held to be false 
and misleading.*® 

Despite the existence of fraudulent products upon the market, 
however, there is no doubt that a food may possess qualities of 
benefit in the cure, mitigation, treatment or prevention of disease. 
Many of the special dietary foods fall within this category. But 
it is equally clear that these may also be drugs and consequently 
subject to all the drug provisions of the Federal Food, Drug, and 
Cosmetic Act, im addition to those sections relating to foods, if 
any emphasis is placed upon these properties in the product. 

Compliance with both provisions of the law frequently imposes 
a heavy handicap upon the food manufacturer. A new product 
of this kind, for example, may be considered a “new drug” and 
subject to the complicated provisions of that section of the law 
before it may be marketed in interstate commerce. Other drug 
requirements of the Act complicate his labeling problems; com- 
pliance is both difficult and expensive. How is the manufacturer 
to escape the burden of these additional requirements? 

It must be admitted that he cannot escape them if he labels 
and sells his product upon the basis of its ability to cure, mitigate, 
treat, or prevent disease. A claim of this nature, incidentally, 
need not appear in express terms; it is sufficient to constitute the 
product a drug if the representation may be inferred from the 
language employed. Thus the statement in the title of a folder, 
accompanying fruit juices, which read “HEALTHFUL HINTS FOR 


% “ ‘FTealth’ Claims on Cereal Products, Breads, Biscuits, Cakes, etc.,” Food 


and Drug Administration release. 
*1J.S. vy. 7 Boxes of Sea Moss Farina, N. J. No. 21253 (1933). 
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USING ‘QUEEN OF SHEBA’ BRAND CARROT, BEET AND GRAPEFRUIT 
Juices” was held to imply such a representation.*” And Where 
a product entitled ‘““PERK-uP * * * UNSWEETENED GRAPE FRUIT 
also bore the label statement “RECOMMENDED * * * AS A HELP IN 
THE PREVENTION OF COLDS AND * * * ALSO HELPFUL IN KEEPING 
THE SYSTEM ON THE ‘ALKALINE’ SIDE” it was deemed a false 
and misleading claim of therapeutic value.** 

However, the manufacturer who does not want his product to 
be deemed a drug has a simple remedy. Since the claims made 
upon behalf of the food has determined the classification into 
which it comes, he may, by merely tempering his label statements 
and omitting reference to therapeutic properties, take his prod- 
uct out of the drug category. By substituting, for example, the 
word wholesome in place of healthful or health giving he removes 
any implication raised by the use of such terminology that the 
food is a drug.*® 


Medicated foods 


Food products to which medicines have been added are clearly 
within the ban of the Federal Food, Drug, and Cosmetic Act and 
are not permitted to be marketed whether they comply with the 
drug provisions of the law or not. If for no other reason such 
articles may usually be proceeded against as a food to which a 
deleterious or poisonous substance has been added.*° Thus where 
it was proposed to market a preparation consisting of a wine base 
containing vitamin Bi and nux vomica extract, presumably for 
use as a dietary supplement, the Food and Drug Administration 
ruled that its uses would classify it as a food, and the presence 

“U.S. v. 90 Cases of Queen of Sheba Brand Beet Juice, etc., F. N. J. No. 
1906 (1940). 

“U.S. v. 94 Cases of Grapefruit Juice, F. N. J. No. 1904 (1940). 

® Press Release, U. S. Department of Agriculture, May 22, 1929, quoting 
Mr. W. G. Campbell, former Commissioner of Food and Drugs. “Energy” is 
another term frequently carrying connotations of health. While properly used 
to indicate the fuel value of a food, it may serve to imply that the product is 
capable of imparting vitality, strength, vigor, or endurance. To state, therefore, 


that a food is “ENERGY-PRODUCING” may, under certain circumstances, infer 


therapeutic advantages for the article. Cf. Yearbook of Agriculture, 1939, p. 141. 
“ Section 402(a) of the Act. 
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of nux vomica extract would serve to adulterate it.41 And we 
have already noted the stringent limitations placed upon the mar- 
keting of lollipops containing aspirin—as a matter of fact, its 
distribution was at first objected to by the Administration be- 
cause of its resemblance to candy. 

The basis of this prohibition is evident and the authority of 
the Administration to maintain it equally apparent. They have 
been characterized as “drugged foods’’ and considered adulterated 
on the ground that the substances added have no rightful place 
in foods. Thus in confiscating a shipment of ‘‘OWNEN’s VITI-VEG 
ORIGINAL LAXATIVE HEALTH BREAD,” composed of flour, bran 
and from 10 to 12 percent phenolphthalein, the Administration 
announced: “Bread, a staple article of the diet, and consumed 
by everyone from infancy to old age, should not be used to mask 
the presence of a powerful laxative.” * 

An exception to this rule is contained in the Special Dietary 
Foods Regulations. While the indiscriminate and unregulated 
addition of medicine to foods is discountenanced, as we have 
indicated, nevertheless products which comply with the regula- 
tions may legally be sold. Thus, table salt containing added iodine 
would ordinarily fall within the inhibition of this construction; 
however Section 403(j) makes provision for its sale and dis- 
tribution. But unless specifically provided for, products of this 
nature may in the appropriate case be deemed both misbranded 
and adulterated, and consequently subject to seizure. 

In passing, it may be remarked that the large majority of so- 
called ‘‘medicated foods” lack the nutritional and therapeutic 
benefits claimed on their behalf and, in addition to being dele- 
terious, are frequently without value for such purposes.** 


Foods and medicinal mixtures for stock and poultry 


The rule stated in the previous subsection is not necessarily 
applicable to foods and medicinal mixtures intended for cattle, 


“1 TrapE CORRESPONDENCE 384 (1942). 

“ Press Release, U. S. Department of Agriculture, July 12, 1935. 

“See Press Release, U. S. Department of Agriculture, May 22, 1929; Press 
Release, U. S. Department of Agriculture, March 18, 1936. 
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poultry, and other animals. It is a familiar fact that drugs are 
frequently incorporated in feed, and this is permissible provided 
the product is suitably labeled. 

It must be borne in mind, however, that the title ““CATTLE FOOD” 
or “POULTRY FOOD” is only applicable to cattle or poultry foods 
which are mixed with neither condimental or medicinal substances. 
Mixtures of cattle and poultry food materials which contain small 
quantities of condiments, such as anise seed, ginger, or capsicum, 
on the other hand, may properly be labeled as “CONDIMENTAL 
CATTLE FOOD,” or ““CONDIMENTAL POULTRY FOOD.” *4 

However, mixtures of cattle-food materials, with which is in- 
corporated such medicinal substances as arsenic or sulphate of 
iron (copperas ), cannot be labeled as foods at all, but, on the con- 
trary, must be designated as medicines or remedies. The obvious 
purpose of this requirement is to differentiate such products from 
animal foods which have not been mixed with medicated ingre- 
dients.*® 


Therapeutic foods 


Medicated foods—products to which medicines have been 
added—must be distinguished from foods employed for their in- 
trinsic therapeutic properties and value. The latter are generally 
preparations which have been treated in such a manner as to make 
them more digestible or assimilable, or in which the ingredients 
have been modified or varied for a specific therapeutic purpose. 
Examples of such substances are carbohydrate preparations, such 
as malt products; and protein preparations, such as meat extracts, 
peptonoids, casein, peptonized and fermented milks and cultures. 

There is no doubt, of course, that such articles are legitimate 
food products, and are not to be confused with medicated or 
“health foods.” However, the claims made upon behalf of such 
foods may easily bring them into the category of drugs under 
the Act if claims of therapeutic value are made, and close atten- 


“In Savage v. Scovell, 171 Fed. 566, it was held that a condiment stock food 
was a food and not a drug. 


“Foon Inspection Decision 90 (1908). 
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tion should be given to this aspect of the labeling. The subject 
is more fully discussed in the chapter dealing with special dietary 
foods. 


Foods intended to affect physiological functions 


We have seen that generally a product intended to affect the 
structure or any function of the body is classified as a drug under 
the Act. Accordingly, the question may be raised whether a food 
intended for such purposes is also to be deemed a drug. Is a food 
sold to increase the weight of the user, for example, likewise a 
drug product? 

Within certain limitations the answer to this problem is in the 
negative. For the statutory definition of drug articles intended 
for such purpose expressly excludes articles of food. The reason 
for this exemption is clear. Foods are consumed primarily with 
the objective of affecting the structure of the body and satisfying 
a very definite function. To include such products in the drug 
definition would result in all food products being classified as 
drugs—patently not the intention of the Act. 

A possible source of confusion must however be considered. 
In many instances foods and drugs are closely related and not 
infrequently possess an identical composition. The statutory ex- 
emption, it will be noted, runs to food, and this can only be con- 
strued to indicate articles in a state and form in which they are 
recognizable as such. In other words, a product may be so treated 
or comminuted as to lose its character as a food with the result 
that it becomes merely a raw material, indistinguishable except 
on the basis of its chemical components. Wheat germ oil is an 
example of such an article. Although originally extracted from 
a food substance it is scarcely recognized as a food in its final 
state. It is questionable whether the statute intends to exclude 
such articles from the drug definition. 

Again, it is not altogether clear whether the exemption is ap- 
plicable to foods other than staple foods. For example, a product 
composed of rice bran, dried yeast, alfalfa, sea-weed, okra, and 
wheat germ—totally unrelated and unusual ingredients—may be 
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offered for its physiological effect on the consumer.*® While it 
is true that each of the components is in itself an article of food, 
is the product as a whole recognizable as a food? This, to say 
the least, is a doubtful proposition, and introduces the conjecture 
that only staple and common articles of food are entitled to the 
exemption of Section 201(g) (3). 


Pills, capsules, and tablets as food 


The remarks made in the previous section regarding food arti- 
cles which are offered for physiological purposes raises the in- 
teresting point as to whether a product marketed in pill, capsule, 
or tablet form is recognizable as a food, and hence entitled to the 
exemption of the statute which would otherwise characterize it 
as a drug because of the claims made upon its behalf. We have 
seen that such an article is defined as a drug unless it also happens 
to be a food, in which event it is expressly excluded from the drug 
category. 

Several examples of such products are on the market; for in- 
stance, vitamin preparations in pill or capsule form, and saccharin 
tablets. The question is further complicated by the fact that such 
articles may not have been produced from food substances origi- 
nally. Thus the vitamins may be prepared synthetically in the 
laboratory, and saccharin is of course a coal-tar derivative.4* 

There appears substantial authority that products of this 
character are not foods and consequently are not entitled to the 
statutory exemption. First of all, it is difficult to see how a pill 
may be considered to meet the popular conception of food. Actu- 

“For example, the following products have been sold as “foods”: a mix- 
ture of mucilaginous seeds similar to psyllium with gum karaya called a 
“COLON Foop,” although neither ingredient had any food value; dried sea-weed, 
alfalfa, okra, potato starch, beet and rhubarb leaves entitled “HAUSER POTASSIUM 
BROTH”; “SLIM,” which the manufacturer called “a delicious non-habit forming 
beverage,” a mixture of senna, orange peel, anise, bladder-wrack (a sea-weed), 
buckthorn bark, dried apple and centaury flowers; “VEGEBROTH,” consisting of 
dried yeast, alfalfa, onion, tomato, cereal flour, capsicum, okra, and salt. Press 


Release, U. S. Department of Agriculture, March 18, 1935, 


*" See dissenting opinion in Department of State vy. Kroger Grocery & Bak- 
ing Co., (Ind. 1942) 41 N. E. 2d 952. 
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ally, pills, capsules, tablets, and similar units are, medically speak- 
ing, dosage forms, that is, they serve both as a vehicle for the 
administration of the drug, and as a means of dividing it into 
definite doses. When considered from this viewpoint it is indeed 
questionable that these articles are foods. Certainly it is absurd 
to consume food in specified doses or to require a vehicle for 
its consumption. Their synthetic character also casts doubt on 
their status as food although admittedly this fact is not controlling. 

This conclusion, however, has not appealed to vitamin manu- 
facturers and distributors. Several of the States limit the sale of 
“drugs” to registered drug stores; this prevents the sale of vita- 
min pills and capsules in other types of establishments. On their 
side of the argument it can be contended that all forms may be 
viewed as foods if the products are used as foods or food supple- 
ments; in other words, the vehicle is immaterial. Nor is their 
mode of manufacture material; coal-tar colors, for example, are 
recognized food ingredients. Again, despite the use of such forms 
for pharmaceutic preparations, it must be recognized that many 
of these shapes and devices were originally borrowed from food 
technology. Indeed, one category is known as confections, obvi- 
ously upon the basis of its resemblance to candy products. Tablets, 
lozenges, and wafers, moreover, are acknowledged food forms; to 
include such articles in the food definition, while excluding pills 
and capsules, may appear unfair and unreasonable. 

Although the Food and Drug Administration has not expressly 
ruled upon this question, it would appear to have accepted the 
construction that such products are to be considered foods. Thus 
it has advised one correspondent that a vitamin capsule or tablet 
may properly comply with Section 403(i)(2) by including upon 
its label all excipients, fillers, binders, or other fabricating ingre- 
dients, or may, under certain conditions, abbreviate such a state- 
ment to “EXCIPIENTS AND FILLERS.” ** This ruling inferentially 
treats these products as foods, for the reason that excipients and 
fillers need not be declared upon the label of drug products since 


“’ TrRapE CORRESPONDENCE 386 (1942). 
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they are inactive ingredients. And this conclusion is supported 
by several decisions in the State courts.* 


TECHNICAL PRODUCTS 


Products intended for technical use 


Among the questions that arise in our consideration of the 
statutory definition of the term “food” is the status of food 
products which are intended only for technical, chemical, or in- 
dustrial use, and not for use as food. Are such articles amenable 
to the provisions of the Federal Food, Drug, and Cosmetic Act? 

An answer to this question is found in the definition of food 
as contained in the Act. As we have seen, the term is applicable 
to any article or substance used as food or drink by man or animal. 
The intention of the manufacturer or shipper would consequently 
appear to be immaterial. Nor, generally speaking, does the spe- 
cific use intended for a particular article govern if the product 
falls within the category of food as generally defined. The reason 
given by the Food and Drug Administration for this rule of con- 
struction is that it cannot follow a food product into consumption 
in order to determine the use to which it is put.*® 

Such a conclusion is affirmed by a decision that arose under 
the provisions of the Act of June 30, 1906. A company shipped 
rotten and decayed eggs, which were unfit for human food, in 
interstate commerce for the alleged purpose of offering them for 
sale to a tannery to be utilized in tanning—a use which obviously 
did not contemplate their consumption as food. The goods were 
seized nevertheless and were adjudged to constitute an adulterated 
article of food. In arriving at this conclusion the court held that 
the intention of the shipper or of the consignee was of no import ; 
the eggs were within the definition of the term “food” and there- 

“Department of State v. Kroger Grocery & Baking Co., (Ind. 1942) 41 
N. E. 2d 375; rehearing den. 41 N. E. 2d 952; reversed 46 N. E. 2d 237 (1943) 
for want of jurisdiction; Board of Pharmacy of the State of New Jersey v. 
Quackenbush & Co., Passaic County Court of Common Pleas, (N. J.) October 


23, 1940. See Chapter 18 for a further discussion of this subject. 
“ Foop Inspection Decision 48 (1906). 
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fore subject to the provisions of the law.®° More recently, the 
Food and Drug Administration had occasion to answer a corre- 
spondent, who stated that his understanding was that salt used 
by textile mills, ice companies, or concerns where it was not in- 
tended for human or animal consumption is not covered by the 
Federal Food, Drug, and Cosmetic Act, by stating that it could 
not escape the conclusion that the literal interpretation of the term 
“food” as defined in Section 201(f) of the Act included salt for 
whatever purpose it may be intended in specific instances.*? 

How, then, is a shipper of a product, intended for technical 
use, to protect himself from the penalties of the Act when the 
article falls within the statutory definition of food? The law 
itself, it is to be noted, is silent upon this subject. Section 405 
of the Act, it is true, provides for an exemption from the labeling 
provisions of the Act, but this exemption is not available under 
the present circumstances, as our subsequent discussion of this 
section will show.°? Despite this lack of legislative authority, 
however, the Food and Drug Administration has indicated that 
it will administer its authority in this connection both reasonably 
and fairly. Thus, in its Trade Correspondence relating to the 
shipment of salt for technical purposes only, it stated that it was 
not its intention to deviate from more important regulatory prob- 
lems to the regulation of traffic in salt shipped for the purposes 
mentioned, provided it was shipped in such channels and under 
such circumstances as obviated in any case its diversion for food 
or feed purposes. 


Denaturing and denaturants 


In those instances that a product falls within the statutory def- 
inition of food, although intended only for technical or chemical 


TJ S. y. 13 Crates of Frozen Eggs, 208 Fed. 950, affirmed 215 Fed. 584. 
See also Totten v. Pittsburgh Melting Co., 232 Fed. 694, in which oleomargarine 
intended for technical purposes was deemed a food. And in U. S. v. 52 Drums 
Maple Syrup, 110 F. 2d 914 (1940) it was held that the intended use to which 
adulterated food is to be put after its shipment is immaterial to the government’s 
right to forfeit. 

“ Trape CORRESPONDENCE 272 (1940). 

"See Chapter 22. 
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use, the shipper is required to take steps to make the article 
obviously unfit for human consumption. At times the condition of 
the product itself may make it unnecessary to affirmatively de- 
nature it. Thus, raw sugar is unsuitable for food because of 
extraneous impurities it contains, and the Act does not outright 
prohibit its shipment. Of course, that is not to say that raw sugar 
intended for food use is not amenable to the statute.°° 

However, in those instances that the product would otherwise 
be considered decomposed or otherwise unfit for human con- 
sumption it is essential that it be denatured in such a way as to 
prevent its use for food purposes. This is so, regardless of the 
label under which the article is sold, since the label provides no 
obstacle against its use as food.** For example, the Administration 
has made it clear that merely labeling or marking shipping cases 
containing adulterated eggs as “UNFIT FOR FOOD,’ “NOT FOR 
HUMAN FOOD,” “INCUBATOR EGGS,” or similar statements, will not 
relieve the shipper from responsibility under the Act or render the 
shipment less liable to seizure.” 

In the selection of a denaturant, the product added should render 
the food plainly inedible. This is usually accomplished by admix- 
ing an ingredient which has some distasteful effect on the senses. 
The amount of denaturant admixed, moreover, must be sufficient 
to prevent the use of the technical product in the manufacture of 
other foods. At the same time, of course, the denaturant should be 
so chosen as not to interfere with the technical processes for which 
the product is contemplated. The question of the choice of a de- 
naturant consequently is almost always one to be determined on 
the basis of the conditions in each individual case.°® 

% TRADE CoRRESPONDENCE 271 (1940). See also Hearings before the Com- 
mittee on Commerce on S. 2800, p. 514 et seq. 

“Item 19, S.R.A.-CHem. (1914). 

“Notice to Egg Hatcheries, Shippers, Receivers, Handlers, etc. of Incu- 
bated Eggs,” Food and Drug Administration. See also Irem 19, S.R.A.-CHEM. 
(1914); Item 171, S.R.A.-CHem. (1916). In U. S. v. 3,870 Cases of Evap- 
orated Apples, F. N. J. No. 4655 (1943) the fact that the article was labeled 


“FOR MANUFACTURING PURPOSES ONLY” did not save it from seizure on the 
ground of adulteration. 


% TRADE CORRESPONDENCE 149 (1940). 
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Denaturing may be accomplished by using dyes of a very bril- 
liant hue; or in other cases, by the addition of objectionable smell- 
ing substances, both highly aromatic and non-volatile.°7 Thus eggs 
to be denatured may first be broken out and placed in a barrel or 
similar container. To this is added two percent by weight of birch 
tar or of power distillate. The eggs and denaturant are then thor- 
oughly mixed in a revolving drum or barrel churn for 10 to 15 
minutes. In the absence of a mechanical apparatus, the mixture 
may be stirred with a paddle or mixing ladle until the denatured 
articles are uniform in appearance. Salt may be included in ad- 
dition either for the purpose of preserving the egg yolk or to 
further denature it.°® 

Dry egg albumen may be denatured in a similar fashion. Either 
birch tar oil or power distillate, to the extent of 13 percent, is 
added and mixed until the mass is uniform. This amount of de- 
naturant is equivalent to two percent on a basis of liquid albumen 
containing about 85 percent of water.” 

Ethyl alcohol may be denatured in order to render it entirely un- 
fit for consumption as a beverage by the addition, either alone or 
in combination, of the following: acetone, alcotate, aldehol, amyl 
alcohol, aniline dyes, benzene, cadmium iodide, calol ethotate, 
camphor, castor oil, diethyl phthalate, ether, gasoline, isopropanol, 
kerosene, methanol, nicotine, pyridine bases, sulfuric acid, and 
terpineol. Permissible formulas appear in the Appendix to Regu- 
lations No. 3, Formulae for Completely and Specially Denatured 
Alcohol, published by the United States Treasury Department, Bu- 
reau of Industrial Alcohol.® 

7 Ibid. 

Item 192, S.R.A.-CHem. (1916). 

= Ibid. 

® Of course the use of denatured alcohol in food products may render them 
adulterated. Formulas for denaturing vegetable oils, such as olive, palm-kernal, 
rapeseed, sunflower, and sesame oil have, it is to be noted, been prescribed by the 
Bureau of Customs (§ 8.58). So far as meat and meat products are concerned, 
§ 14.2, B.A.I. Order 211, Revised, requires rendered fat derived in any way from 
condemned products to be denatured with either low grade offal—sufficient to 
produce an article at least as dark in color as the Division’s color guide—or ap- 


proved mineral oil in at least 1 part in each 200 parts of the estimated yield. 
It is not essential to denature rendered inedible fat derived wholly from a prod- 
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Additional label requirements 


In addition to the use of a denaturant, the article should be 
conspicuously labeled with such a statement as: 


NOT FOR FOOD, DRUG, OR COSMETIC USE 
FOR TECHNICAL USE ONLY 


FOR INDUSTRIAL USE ONLY 


Needless to say, of course, such an article furthermore must not 
only be sold in good faith for technical purposes alone, but actually 
so used.* 

In the event that denaturing is neither practicable nor suitable 
for a particular product, the manufacturer or shipper should com- 
municate with the Food and Drug Administration for additional 
information. 

It must be noted, however, that no label qualification is essential 
in those instances that the product is normal and pure, whether sold 
for food, drug, technical, or other purposes. Thus pure cottonseed 
oil may be sold without any label restrictions of any kind, what- 
ever its intended use. It is only in those cases where the article is 
unsuitable for food purposes—such as cottonseed oil of quality 
only suitable for lubrication—that it is necessary to plainly mark 
it so as to indicate that it is not to be employed for food or 
medicinal purposes. 


uct other than condemned, unless it possesses the physical characteristics of an 
edible product. If it does, it must be treated effectively to distinguish it from 
edible articles, or denatured as above. Mineral oil for denaturing is required to 
comply with regulatory specifications and must be approved before use. 

“ Cf. TRADE CorRESPONDENCE 116 (1940). 

“Foon Inspection Decrston 58 (1907). 


CHAPTER 4 
MISBRANDED FOOD PRODUCTS 


Changing concept of misbranding 


Perhaps more important than any other provision of the Federal 
Food, Drug, and Cosmetic Act to the average producer and proces- 
sor are those sections dealing with the misbranding of such 
articles. Certainly, the provisions of the present enactment compel 
a vigilance in respect to labeling never before required of the food 
industry. 

Even in the comparatively short period during which the Federal 
Food, Drug, and Cosmetic Act has been enforced, it must indeed 
be apparent to everyone that far-reaching advances have been in- 
corporated in the sections dealing with the misbranding of foods. 
The necessity of compliance with these significant changes has 
presented innumerable problems to the manufacturer of products 
of this character. In almost every instance, for example, revision 
of his labels has become essential. He is, moreover, confronted 
with the proposition of designing labels which are affirmatively in- 
formative in nature. 

The full impact and effect of the new provisions is nevertheless 
slow in being realized. Far more than label content has been af- 
fected by the present enactment; the change is much more funda- 
mental. To put it briefly, the ancient concept of caveat emptor 
has, in a sense, been abrogated,’ and in its place a very definite 
social and economic responsibility has been imposed upon the pur- 
veyor of articles subject to the Act. Compliance with the letter of 
the law, therefore, must be accompanied by a comprehension of its 
spirit. This latter understanding, to some extent, has been lacking. 
W. G. Campbell, ex-Commissioner of Food and Drugs, made 

1Cf{. Federal Trade Commission v. Standard Education Society, 302 U. S. 


112. 
95 
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this clear in a speech delivered at a Meeting of the Association of 
Food and Drug Officials. Dwelling on the affirmative character 
of labeling requirements found in the law, he then pointed out that 
“this notice has not gone entirely unheeded, but it has not yet been 
substantially complied with. Despite repeated official and trade 
organization utterances there does not appear to be an adequate 
conception of the possibilities of the influence of this statutory 
injunction on labeling.” ? 

To this last statement the author is able to add his own con- 
firmation. Although the law is at the time this is written in effect 
almost six years, he is constantly surprised at the number of pack- 
aged foods which are legally misbranded. Many of such violations 
are, it is true, purely technical in nature, nor do they appear to 
warrant action upon the part of the Food and Drug Administra- 
tion. As a matter of fact the Administration has been too pre- 
occupied with more pressing enforcement problems—not to over- 
look additional duties imposed by the War—to proceed against 
such minor violators. Nevertheless it would appear to be only good 
business foresight to correct such obvious violations. All food- 
stuffs are subject, at one time or the other, to spoilage. Should a 
seizure be made of unfit foods the Administration does not 
hesitate to proceed at the same time against minor misbranding, 
And in the event of subsequent criminal proceedings, the manu- 
facturer may find himself confronted with additional counts 
against him. Under the circumstances avoidable violations cer- 
tainly should be rectified. 


Statutory meaning of “misbranding” 


What is the signification of the term “misbranding” as used in 
the Federal Food, Drug, and Cosmetic Act? To the ordinary lay- 
man’s understanding the word indicates a label which is false in 
some respect. Generally, it is taken to mean a product offered un- 
der deceptive or misleading representations, 

Thus the misbranding of food products has been characterized 
by one writer as the offering of a food under false or misleading 


* Delivered October 22, 1940, 
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claims as to its source, kind, quality, or amount.’ As we shall see, 
however, such a definition is only partly correct. Another descrip- 
tion of the word has been given by the Supreme Court of the 
United States in construing the misbranding provisions of the 
prior Federal Food and Drugs Act. The court declared: 

“ * * * the prohibition of misbranding is designed to prevent 
deceiving or misleading the purchasing public, even though the 
article sold is in itself equally good or not injurious to health.” 4 

But here again we find that this statement does not fully de- 
velop the general purposes and objectives of the present legislation. 
Perhaps the most apt explanation of the changes resulting from 
the enactment of the Federal Food, Drug, and Cosmetic Act has 
been made by Mr. Campbell in the speech quoted from above. 
Mr. Campbell said, in part: 

“The difference between the food and drugs law of 1906 and 
1938 are numerous. Some of them are fundamental, and a general 
realization of the significance of fundamental changes cannot be 
expected to occur immediately * * *. Compliance with the old 
law was an easy task. All a manufacturer needed to do was main- 
tain a reasonably clean establishment, refrain from the use of un- 
fit materials, and eschew untruthful labeling. The label which said 
the least was the safest. But such label, in withholding informa- 
tion essential to intelligent purchasing, fell far short of its function 
under an acceptable social and economic order. Transactions then 
too frequently involved the buying of a pig in a poke. 

“Tt is a matter of interest that the first legislative expression for 
a correction of this condition was the net weight amendment of 
1913. The 1930 amendment requiring specialized labeling for 
substandard canned food gave impetus to this trend. It was not, 
however, until 1938 with the enactment of the Food, Drug, and 
Cosmetic Act that escape from the negative-type of control oc- 
curred. Whether the affirmative provisions of the new law will be 
sufficient to effect adequate label disclosures in all cases only time 
will tell. While specification of satisfactory label information in 

* Cf. SHERMAN, Op. cit., p. 26. 


*U. S. v. 95 Barrels, etc., Apple Cider Vinegar, N. J. No. 12367, reversed 
289 Fed, 181, reversed 265 U. S. 438. 
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all types of food, drugs, and cosmetics may be a legislative impos- 
sibility, the current law undertakes to achieve the same objective 
in other ways. That fact is illustrated perhaps nowhere more 
conspicuously than in Section 201 (n). Here is direction to the 
court, when determining whether a label is misleading, to consider 
its failure to reveal facts material in the light of its representations 
or material with respect to the consequences of its use. This 
mandate is likewise addressed to the administrative officer and to 
the manufacturer. Without attempting to define the word ‘ma- 
terial’ * * *, this section is sufficient and compelling notice that 
the old order of things has passed ; that labels must be informative ; 
and that the policy of caveat emptor has been outlawed.” 


Informative labels 


It is evident, then, that the present Act now imposes the statu- 
tory duty upon the manufacturer, broadly speaking, not only to 
label his product truthfully, but also to disclose affirmatively all 
pertinent information relating to it. A moment’s reflection indi- 
cates, indeed, that to apply the unqualified term “‘misbranding” to 
the provisions of the current Act dealing with foods is, in a very 
real sense, a misnomer. For the Federal Food, Drug, and Cosmetic 
Act is concerned with the falsification of labels only to a limited 
extent. Its principal interest, rather, is to see that the label conveys 
information concerning the product. The failure to reveal the re- 
quired data relating to the article renders the product misbranded 
under the Act—the deceptive character of the label representations, 
while, of course, within the ban of the statute, is nevertheless rel- 
egated to a secondary position. 

To take still another quotation from former Commissioner 
Campbell, this development has been described: 

“ * * * Tn earlier days labels were defended on the basis of 
their truthfulness. It was not until the Supreme Court said that 
deception might result from statements which were literally true 
that industry realized the necessity of abandoning this test of com- 
pliance. Should the same tribunal reiterate its views on the mean- 
ing of ‘false and misleading’ and point to the added obligation 
created by Section 201 (n), perhaps industry’s approach to the 
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formulation of legal labels will be, first, by a selection of the af- 
firmative factual statements required by the statute, and second, by 
a determination of what, if any, additional statements are neces- 
sary for complete consumer information.” 


Failure to label 


To one unversed to thinking in terms of the newer concept of 
misbranding it would follow as a corollary that the failure to place 
any label upon a food could never give rise to the charge of mis- 
labeling. However forced this analogy may appear, it is interest- 
ing to note that such a contention was at one time seriously urged. 
The court, in refuting it, dryly remarked: 

“The argument of counsel, that Congress intended by this Act, 
not to correct the evil of failing to label, but of falsely and fraudu- 
lently labeling, and therefore, drug products, even when put up in 
packages suitable for retailing, but which bear no labels, are not 
within the misbranding provisions of the Act, is ingenious but 
mitenapie *°*) *?* 

It is also interesting to note that a food product may be held to 
be misbranded even though the label is not shown to, or read by 
the purchaser at the time of sale.* In other words the fact that no 
immediate reliance is placed upon the labeling statements at the 
point of purchase is no defense to a charge of this nature. 


Former label requirements 


With these general observations affording a background, let us 
consider the provisions dealing with the misbranding of food con- 
tained in the prior Federal Food and Drugs Act, and, in turn, 
compare them with those now applicable to the labeling of such 
products. The comparison will disclose, far more concretely than 
broad statements, the important changes that have been made in 
this connection. Briefly, the former Food and Drugs Act classified 
a food as misbranded: 


®U. S. v. 65 Casks of Liquid Extracts, 170 Fed. 499, affirmed sub nomine 
U. S. v. Knowlton Danderine Co., 175 Fed. 1022 (1910). In a recent case, U. S. 
vy. 175 Cases of Canned Peas, F. N. J. No. 4408 (1942), the product was un- 
labeled, yet it was held to be misbranded on numerous grounds. 

* Arner Co., Inc. v. U. S., 142 F.2d 730; Peo. v. Rosenbloom, 2 Pac. 2d 228. 
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(1) If the article was an imitation of, or offered for sale, under 
the distinctive name of another product; 

(2) If the article was labeled or branded so as to deceive or 
mislead the purchaser ; 

(3) If the article was substituted for another originally con- 
tained in the package ; 

(4) If the label failed to state the quantity or proportion of 
any drugs—or their derivatives—listed in the statute ; 

(5) And in the case of packaged food, if the quantity of the 
contents were not conspicuously marked on the package in terms 
of weight, measure, or numerical count.’ 

But this statement of the protection extended by the provisions 
of the prior Act to the consumer would be illusive if we fail to 
consider two statutory exceptions to the foregoing misbranding 
provisions. For, in the first instance, these provisions were not 
applicable to mixtures or compounds of food which were sold un- 
der their own distinctive name, provided of course they did not 
contain any added poisonous or deleterious ingredients, or in ad- 
dition were not imitations of, or offered for sale under, the distinc- 
tive name of another article. Nor did these provisions govern the 
labeling of compounds, imitations, or blends if such products were 
tagged or labeled ““compounp,” “IMITATION,” or “BLEND,” as the 
case might be.® 


Present label requirements 


Let us now examine those provisions dealing with the labeling 
of food products under the Federal Food, Drug, and Cosmetic 
Act. It will be observed that such provisions fall into three general 
categories. In the first group are those prohibitions directed at 
labeling which may be characterized as deceptive in nature. Sec- 
ondly, a ban is addressed to the prevention of economic fraud. 
And lastly, labeling which is not affirmatively informative, with 
the object of protecting the health and well-being of the consumer, 
is classified as misbranded. Now, broadly speaking, no sharp line 


7Foop anv Drucs Act, § 8. 
® Ibid, 
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of demarcation divides these classifications, but on the contrary, 
each, in a sense, is interrelated to the others. 

First of all, the “distinctive name” and the “compound, imita- 
tion, blend’”’ exemptive provisions have been entirely omitted in the 
present statute. The informational requirements of labels, more- 
over, have been immeasurably increased. Here, for illustration, is 
a short summary of the provisions which relate to the misbrand- 
ing of food products in the current law. Thus, a food will be 
deemed misbranded in any one of the following instances: 

(1) If its labeling is false or misleading in any particular ; 

(2) If it is offered for sale under the name of another food; 

(3) If it is an imitation of another food, and its label fails to 
bear the word “Im1TaTION” and the name of the food imitated. 

(4) If its container is so made, formed, or filled as to be mis- 
leading ; 

(5) If it is in package form and fails to bear a label containing 
the name and address of the manufacturer, packer, or distributor, 
and an accurate statement of the quality of the contents in terms of 
weight, measure, or numerical count; 

(6) If any mandatory information is not placed upon the label 
conspicuously and legibly ; 

(7) If it purports to be a food for which a definition and stand- 
ard of identity has been prescribed and fails to conform to such 
definition and standard; or fails to bear the name of the food 
specified in such definition and standard; 

(8) If it purports to be a food for which a standard of quality 
has been promulgated and its quality falls below such standard, 
and its label fails to disclose that it is substandard; 

(9) If it purports to be a food for which a standard of fill of 
container has been prescribed and it falls below such standard, and 
its label fails to disclose that it is substandard. 

(10) In the case of food for which no definition and standard 
of identity has been established, if the label fails to bear the com- 
mon or usual name of the food; or if it is fabricated from two or 
more ingredients, the common or usual name of each ingredient ; 

(11) If special dietary uses are claimed for the food, and its 
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label fails to set forth informative statements bearing upon its 
value for such uses; 

(12) And, lastly, if it bears any artificial flavoring, artificial 
coloring, or chemical preservative and its labeling fails to dis- 
close that fact.® 


*Sec. 403 of the Act. The Meat Inspection Orders (§ 17.2, B.A.I. Order 
211, Revised) impose specific labeling requirements also. Such labels must con- 
tain, prominently and informatively displayed : (1) The name of the product; 
(2) When it is fabricated from two or more ingredients, the word “INGREDI- 
ENTS,” followed by a list of such ingredients. (However, this is not necessary 
where a definition and standard of identity has been prescribed for the product 
by regulation.) (3) The name and place of business of the manufacturer, 
packer, or distributor; (4) An accurate statement of the quantity of contents; 
and (5) An inspection legend and the number of the establishment, in a pre- 
scribed style, on that portion of the label featuring the name of the product. 
Where there are two or more panels, the form is to be reproduced upon the 
principal or main display panel or panels. 

These regulations resemble those applied generally to foods by the Federal 
Food, Drug, and Cosmetic Act by permitting the omission of the name and ad- 
dress of the sponsor, and the statement of the quantity of the contents, upon 
those meats not “in package form,” as defined in § 17.1 of the Order. A further 
exemption is applicable to the establishment number, which may be omitted from 
the labels of cartons used as outer containers of edible fats, such as lard or oleo- 
margarine, when such articles are enclosed in wrappers which do bear the in- 
spection legend and establishment’s number. 

The regulations implementing the Federal Alcohol Administration Act also 
require specific label information. For example, the label of a wine product is 
required to bear on the “brand” label—that is, the main label affixed to the 
bottle—the following information: (1) The brand name of the product, except 
that if the wine is not sold under such a title, the name of the sponsor is con- 
sidered a “brand name”; (2) The class, type or other designation of the wine. 
Where the class of wine is defined by the regulations this statement must com- 
ply with the definition. Should the wine be undefined, a truthful and adequate 
statement of composition should be declared in place of the class designation, 
Also, in addition to the mandatory designation, a fanciful name, or a designa- 
tion in accordance with trade understanding, may appear; (3) The name and 
address of the bottler or packer; (4) On blends consisting of foreign and do- 
mestic wines, if any reference is made to the presence of the foreign wine, then 
its exact percentage by volume must be stated. The following information may 
appear either on the brand label or on a separate label affixed in immediate 
Proximity to it on the same side of the bottle: (5) The alcoholic content, al- 
though this is essential only in case the wine contains more than 14 percent of 
alcohol by weight; (6) The net contents. In the case of imported wines, the 
name and address of the importer is required to appear either on the brand 
label, on a separate label affixed on the same side, or on a back label. Regula- 
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Mandatory and voluntary label statements 


A distinction must be drawn between those statements whose 
declaration on the label of a food product is made mandatory by 
the provisions of the Federal Food, Drug, and Cosmetic Act and 
additional information which the labeler on his own initiative 
voluntarily appends to the label. 

Obviously the wording of the label is not limited to the dec- 
larations required by the statute. It may, in the appropriate in- 
stance, be supplemented by any additional facts the manufacturer 
considers to be material and important to the consumer. Nor, 
generally speaking, are any limitations imposed upon the labeler 
who desires to gain individuality for his package by the use of an 
appropriate label design, color combination, style of lettering, 
brand name, background or vignette. 

An important qualification of this last statement, however, must 
be borne in mind. All statements and designs contained in the 
labeling of the food product are subject to the condition that they 
not be false or misleading in any particular. In other words, this 
inhibition is directed not only at statements whose presence on the 
label is made mandatory by the Act but also at information volun- 
tarily supplied by the labeler.?° 


Types of voluntary label statements 


What type of additional information should the manufacturer 
place upon the label of his product? While, of course, an answer 
to this question is dependent upon the nature of the food, it may 
nevertheless be postulated that it is to Ais interest, as well as to the 
consumer’s, that the label of the product be as informative as is 
reasonably possible. The National Canners Association, for ex- 
ample, has urged its members to utilize an “adequate descriptive 
label” on canned fruits and vegetables—a label which, broadly 


tion 4, §§ 33(a), 34(a), 36(a), and 32(a) (b) (c). Whiskeys and malt beverages 
are governed by somewhat similar label requirements. 

” Similarly the labels of alcoholic beverages may contain information other 
than the mandatory label information required by the regulations, provided such 
statements comply with the requirements of the regulations and do not conflict 
with, or in any way, qualify mandatory statements. Regulation 4, § 38. 
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speaking, states “every fact about the product which is genuinely 
useful to the consumer and which can be stated.” In preparing 
such a label, the Labeling Committee of the Association has re- 
commended that the following factors be considered among others 
which apply to individual products: 1 


VARIETY 

To be stated if distinctive and important. 
SIZE OF UNITS 

For products in which size is a factor of consumer conse- 
quence. Frequently only three terms are necessary—small, 
medium size, and large. If these three terms are insufficient, 
the following series of terms is recommended: 

TINy—for the smallest commercial unit 

SMALL 

MEDIUM SIZE 

LARGE 

EXTRA LARGE—for the largest commercial unit 

Any exceptions from this set of terms, which may have 
been made in the case of individual products, have been made 
only after thorough consideration. 

In some cases, such as green beans, lima beans, et~., it is 
also desirable to state size by number as well as by name, such 
as “TINY, SIZE 1,” or “SMALL, SIZE 2.” 

Size of some products—peas, lima beans, etc., may often be 
shown by illustrations to scale. 


QUANTITY IN THE HovusEwIFe’s TERMS 
Products Whose Units Are Small 


Because housewives repeatedly work with the cupful as a 
measure of quantity in recipes, they are familiar with the 
cupful as a unit of volume. Cupfuls frequently mean more 
to them than other terms of quantity. Except for liquids, the 
law requires that quantity shall be stated by weight. The 
restatement of quantity by volume in terms of cupfuls helps 
to give many women a clear understanding of the amount 

™ Manual for Canned Food Labels, pp. 19-20, 
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she is buying. It is therefore desirable to restate quantity in 
cupfuls for products whose units are small, such as corn, 
sliced peaches, diced carrots, etc. 

Housewives also want some idea of the number of servings. 
Although it is recognized that the size of a suitable serving 
varies greatly with individuals, home economists and nu- 
tritionists are generally agreed that an average serving is % 
cupful. 

It is recommended that for products in which the units are 
small the quantity be restated in number of cupfuls and 
average servings. 


Can Name Contents in Cups Average Servings 
8 oz. 1 2 
No. 1 Picnic 1% 2-3 
No. 300 13% 2-4 
No. 1 Tall 2 4 
No. 303 Z 4 
No. 2 2% 5 
No. 2% 3% /, 
No. 10 13 26 


Table of cupfuls and servings for common can sizes. 


Products Whose Units Are Larger 


When the units are large enough that servings can be 
measured by units, the quantity should be stated in the ap- 
proximate number of units. The statement should be made 
“APPROXIMATELY TO——.” 

The restatement of quantity by can size, cupfuls, number 
of servings or number of units (unless the count of units is 
exact) does not relieve the label from the requirements of 
the law that quantity shall be stated as the regulations pre- 


scribe. 





Liguip Pack1inGc MEpIUM 
It is recommended that for fruits and fruit mixtures which 
are still undefined, the same pattern of terms established for 
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defined fruits shall be followed in stating degree of sirup or 
other liquid packing media. These terms for the defined fruits 


are. 


IN OF PACKED IN 


WATER 
JUICE 

SLIGHTLY SWEETENED WATER 

LIGHT SIRUP 

HEAVY SIRUP 

EXTRA HEAVY SIRUP 

SLIGHTLY SWEETENED ———— JUICE 

LIGHT ———— JUICE SIRUP 

HEAVY ———— JUICE SIRUP 

EXTRA HEAVY ———— JUICE SIRUP. 


MATURITY OF SUCCULENT VEGETABLES 


In cases of succulent vegetables when the statement of 
varying degrees of maturity is important and of consumer 
interest comparative statements of maturity should be ex- 
pressed as 

VERY YOUNG 
YOUNG 
NEARLY MATURE 


SEASONING 


The Standards of Identity for defined vegetables do not re- 
quire the statement of added sugar or salt. However, it 
often seems desirable to make such a statement for the con- 
sumer. Terms recommended : 

SALT ADDED 
SUGAR ADDED (for sucrose) 
DEXTROSE Or CORN SUGAR ADDED. 
In the case of fruit juices, terms recommended are: 
SUGAR (or other sweetening agent) ADDED, or 


SWEETENED WITH SUGAR (or other sweetening agent) 
UNSWEETENED. 
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In addition, the National Canners Association has suggested 
that the general body of the consumer panel be utilized to supply 
information to insure the satisfactory use of the product. It rec- 
ommends the following guide in framing instructions relating to 
preparation and use: 


(1) How to prepare and serve: At least one simple direction 
for properly preparing and serving, for example the simple 
preparation of a vegetable or the chilling of fruits for salad 
or dessert. 

(2) Proper use of packing medium: For example, the saving 
and use of the liquor from vegetables—possible uses for any 
excess sirup from fruits, etc. 

(3) Caution against overcooking: This is particularly im- 
portant. Many canned vegetables are made unpalatable by 
overcooking in the kitchen. The statement should be in bold 
type—perhaps in outstanding color. 

Suitable statements are: ALREADY COOKED—HEAT ONLY, 

Or THESE * * * ALREADY COOKED—WARM QUICKLY. 

(4) Suggestions for varied use of the same product. 

(5) Recipes if desired and if room is available. 


Furthermore, the manual suggests that when space is available, 
it is also desirable to list other products packed under the same 
brand, a description of the raw product and the method of its 
processing, and other can sizes and styles of pack in which the 
same product is also available.” 

It is evident that label statements of a similar type may be 
adapted for every kind of packaged or prepared food. 


Restrictions on informative labels 


Our emphasis upon informative labeling may cause us to over- 
look a further development in labeling food products which finds 
implementation in the Federal Food, Drug, and Cosmetic Act. 

It has been recognized that no matter how clear, complete, and 
unambiguous label statements are made it is at times literally im- 
possible for a large number of the purchasing public to compre- 


% Loc. cit., p. 20. 
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hend their import and to distinguish for themselves the com- 
parative merits of one product over another. 

In consequence, the Act provides that the Federal Security 
Administrator may, to promote honesty and fair-dealing in the in- 
terest of consumers, establish standards fixing a reasonable def- 
inition and standard of identity for any food.1* The Supreme 
Court has pointed out that: | 

“The provisions for standards of identity thus reflect a rec- 
ognition by Congress of the inability of consumers in some cases 
to determine, solely on the basis of informative labeling, the rel- 
ative merits of a variety of products superficially resembling each 
other.” 14 

Since the identity of such standardized foods is defined by in- 
dependent and competent authority, it is not essential that the label 
of the food carry any further information other than the com- 
mon or usual name of the product and a statement of permissible 
optional ingredients which may be contained in it. Indeed, to bur- 
den the label with qualifications and information relative to in- 
gredients different than those allowed by the standard would 
emasculate the objective of the provision and again cast upon the 
consumer the difficult and confusing task of weighing the value 
of similar products. The purpose and application of this provision 
of the law was clearly outlined in a recent opinion of the Supreme 
Court : 

“Both the text and legislative history of the present statute 
plainly show that its purpose was not confined to a requirement of 
truthful and informative labeling. False and misleading labeling 
had been prohibited by the Pure Food and Drug Act of 1906. But 
it was found that such a prohibition was inadequate to protect the 
consumer from ‘economic adulteration,’ by which less expensive 
ingredients diminished, so as to make the product, although not in 
itself deleterious, inferior to that which the consumer expected to 
receive when purchasing a product with the name under which it 
was sold.” The remedy chosen was not a requirement of in- 

™ Sec. 401 of the Act, discussed in detail in Chapter 12. 


“Federal Security Administrator v. Quaker Oats Co., 318 U. S. 218 (1943). 
* Senate Report No. 493, p. 10; Senate Report No. 361, p. 10. 


MISBRANDED FOOD PRODUCTS 109 


formative labeling. Rather it was the purpose to authorize the 
Administrator to promulgate definitions and standards of identity 
‘under which the integrity of food products can be effectively 
maintained,’ *° and to require informative labeling only where no 
such standard has been promulgated, where the food did not 
purport to comply with a standard, or where the regulations per- 
mitted optional ingredients and required their mention on the 
label.?”” 18 

It must be emphasized that this opinion does not invalidate the 
remarks previously made concerning the necessity of informatively 
labeling a food product. It is only in those instances that the 
specifications of the food are established by regulation that it be- 
comes unessential to disclose the nature of the ingredients since, as 
must be evident, these have already been fixed by detailed stand- 
ards. As a matter of fact, the reasoning of the court in the case 
quoted from is authority principally for the rule that a variation 
in standardized ingredients is not cured by an open disclosure of 
such information upon the label. As the court stated in its opinion: 

“As we have seen, the legislative history of the statute manifests 
the purpose of Congress to substitute, for informative labeling, 
standards of identity of a food, sold under a common or usual 
name, so as to give to consumers who purchase it under that name 
assurance that they will get what they reasonably expect to re- 
ceive.’’ 1 


ADVANCE APPROVAL OF LABELS 


By Food and Drug Administration 


The Federal Food, Drug, and Cosmetic Act confers no author- 
ity upon the Food and Drug Administration either to devise or 
suggest labels, or to approve or criticize labels submitted by manu- 
facturers, packers, or distributors of food products.”” The prep- 


% House Report No. 2139, p. 2; House Report No. 2755, p. 4. 

1 Section 403(g) and 405(i) of the Act. See Senate Report No. 361, p. 12; 
Senate Report No. 493, pp. 11-12. 

% Federal Security Administrator v. Quaker Oats Co., supra. 

® Ibid. 

“Item 157, S.R.A.-Cuem. (1916) ; Trade Notice “To Food Manufacturers, 
Packers and Distributors,” Food and Drug Administration, February 28, 1939. 
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aration of a suitable label is a task imposed primarily upon the 
labeler. Such a label, once designed, may be employed upon a 
product without first obtaining approval for its use from the Ad- 
ministration. It follows with equal force, that the label utilized 
is the sole responsibility of the manufacturer, packer, or distribu- 
tor, nor may this burden be evaded by prior submission of the 
proposed labeling to the Administration. 

The Food and Drug Administration will, however, assist manu- 
facturers and others who submit labels for its consideration by 
directing attention to applicable provisions of the Federal Food, 
Drug, and Cosmetic Act and of the general regulations.” It may, 
in the appropriate case, state that the proposed label is, in its 
opinion, unobjectionable. On the other hand, it has advised in- 
quirers that should the labeling material suggested be used upon 
a food product shipped in interstate commerce the shipment will 
be subject to seizure. That is not to say that its comment is in- 
variably phrased so harshly; whatever the tone, however, the 
same implication is present. 

An adverse opinion of this character places the labeler in an 
awkward position. He may, of course, accede to the interpretation 
placed upon the label by the Administration and discontinue its 
use. Should he disagree with the opinion rendered by the Ad- 
ministrator, however, it appears that he can only test his conclu- 
sion against that of the government by having his product seized, 
as violative of the law, and having the issues litigated before the 
Federal court in which such proceedings are brought. He cannot, 
for example, obtain a “declaratory judgment” in a separate action 
previously testing the right of the government to interfere with 
his shipment. 

Thus in a recent case the plaintiff had been advised by the Food 
and Drug Administration, in answer to an inquiry, that it would 
recommend prosecution of any interstate shipments of white 
poppy seeds, dyed blue, intended for use in bakery products, de- 
spite that fact that they were properly labeled to disclose the col- 
oring. An action for a declaratory judgment was brought, and 


™ Trade Notice “To Food Manufacturers, Packers and Distributors,” Item 
157, S.R.A.-CHEM, (1916) ; Food and Drug Administration, February 28, 1939, 
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the question arose whether there was a case of actual controversy 
within the meaning of the Declaratory Judgment Act. The court 
held in the negative. It pointed out that an advisory opinion of 
the Food and Drug Administration in answer to a hypothetical 
question does not foreclose a contrary conclusion by it upon an 
actual state of facts. Moreover, a “recommendation for prosecu- 
tion” does not establish the fact that a violation has occurred; 
nor does it require that the Administrator recommend prosecution 
to the Department of Justice. Indeed, even were such a recom- 
mendation made, the Attorney-General has the power to decide 
for himself whether or not proceedings should be instituted; his 
judgment is not in any way controlled by such a report from the 
Federal Security Administrator or the Commissioner of Food and 
Drugs. As a consequence, the shipper was unable im advance to 
settle the dispute that had arisen between the Administration and 
himsel f.?” 

While such advice or approval is not open to the public, the 
Administration will, however, under certain circumstances, assist 
in the preparation of proper labeling. Thus when decrees of con- 
demnation and forfeiture have been entered in seizure proceedings 
under the Act the court may direct delivery of the product to the 
claimant upon condition that the articles not be sold or otherwise 
disposed of contrary to the provisions of the Federal Food, Drug, 
and Cosmetic Act or the laws of any State, Territory, or insular 
possession. In such cases the United States attorneys frequently 
call for the advice of the Administration in regard to labels sub- 
mitted by the claimants, with the objective of obtaining informa- 
tion as to the form of labeling which the claimants may adopt 
that will permit the food to be sold without violating the condi- 
tions of the bond. It is the practice of the Administration to 
comply with such requests.” 

22 Helco Products Co. v. McNutt, 137 F.2d 681 (1943). See also Miles Lab- 
oratories v. Federal Trade Commission, 50 F. Supp. 434 (1943). 

* Trem 157, S.R.A.-CHEM., supra. See also Foop INSPECTION DEcIsIon 41 
(1906). The Federal Trade Commission likewise is without authority to give 


its advance approval to proposed advertising and labeling although it does not 
appear to have ruled upon the subject. 
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Seafood labeling 

Both the canned shrimp and canned oysters regulations pro- 
mulgated under the sea-food inspection amendment expressly pro- 
vide for prior approval by the Food and Drug Administration 
of all labeling intended for use on inspected products or placed 
on or within the cases in which foods of this kind are packed.* 

To comply with the requirements, the packer submits two 
proofs (or where more convenient, one proof and a photostat 
thereof) to the Administration, or, if he desires, he may submit 
eight specimens of the final labeling for approval. Where the 
smaller number of proofs alone are submitted, the eight copies of 
the labeling should be filed with the Administration after print- 
ing. 

The regulations authorize the Administration to approve such 
labeling matter upon condition that it be so used as to comply 
with the provisions of the Federal Food, Drug and Cosmetic 
Act, as well, of course, as the canned shrimp or canned oyster 
regulations. It is also to be noted that the Administration may 
revoke its approval in the event the packer violates the Act. 


Meat and meat product labeling 


In contrast with the practice authorized under the Federal 
Food, Drug, and Cosmetic Act, all labels intended to be used on 
meats and meat products subject to the Federal Meat Inspection 
Act are required to be approved by the Chief of the Meat Inspec- 
tion Division before they may be utilized. 

In those cases where a new label is proposed for a product 
subject to the Federal Meat Inspection Act, sketches or proofs 
of it are required to be submitted in triplicate, through the inspec- 
tor in charge, to the Administration for approval. The finished 
labels cannot be prepared in advance of such approval. Indeed, 
even after approval of the preliminary sketch, the final label, 
printed, lithographed, or embossed in accordance with the ap- 

“Regulations for Inspection of Canned Shrimp, effective July 1, 1942, 


amended June 10, 1943, § 155.10; Regulations for Inspection of Canned Oysters, 
effective January 4, 1944, amended February 2, 1944, § 151.40. 
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proved sketch, must again be submitted in quadruplicate for an- 
other examination and approval. 

In those instances where the sketch, proof, or finished label 
relates to a product fabricated from two or more ingredients, 
there must also be submitted a statement showing the kinds and 
percentages of the ingredients and the mode of preparation. 
Approximate percentages may be given when the percentages of 
ingredients may vary from time to time, provided the limits of 
variations are stated. In the case of lithographed labels, paper 
take-offs, in lieu of sections of the metal containers, should be 
submitted. Such take-offs, however, cannot be in the form of 
a negative; they should be a complete reproduction of the label 
as it will appear on the package, even to the extent of any color 
scheme involved. Where the container is a fiber one, it is not nec- 
essary to furnish the complete container but the printed layer, 
such as the kraft paper sheet, is sufficient. 

Inserts, tags, liners, pasters, and similar devices containing 
printed or graphic matter and intended for use on, or to be placed 
within, containers and coverings of meats or meat products are 
also required to be submitted for advance approval similarly to 
labels. However, the inspector in charge may permit the use of 
such printed matter if it contains no reference to meat or meat 
food products, and, in addition, bears no misleading feature. 

Likewise, stencils and box dies may be used on shipping con- 
tainers, such as tierces, barrels, drums, boxes, crates, and large- 
size fiberboard containers, provided the markings are applicable 
to the product, and are not false or deceptive. Approval in such 
cases need only be obtained from the inspector in charge.” 


Alcoholic beverage labels 


Not only must advance approval be obtained of any label to 
be used upon the container of an alcoholic beverage subject to 
the Federal Alcohol Administration Act but such products can- 
not be bottled or packed, or removed from the plant where bot- 
tled or packed, unless upon application to the Bureau, a certificate 


*™§ 17.4, B.A.I. Order 211, Revised. The inspector in charge is also author- 
ized to permit specified modifications of approved labels. § 17.5. 
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of label approval has been obtained covering such beverage. Spe- 
cific application forms for such purposes are provided. They must 
be properly filled out and certified by the applicant. 

Of course this requirement is not made of alcoholic beverages 
that are not intended for sale in interstate commerce. However, 
this fact must be confirmed by obtaining from the Bureau a cer- 
tificate of exemption from label approval. Moreover, a holder 
of either type of certificate must, upon demand, exhibit it to a 
duly authorized representative of the United States government.”® 


* See regulations relating to such registrations. Each form is numbered and 
may be obtained from the Bureau. 
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LABELS AND LABELING 


Distinction between label and labeling 


Before considering the specific provisions of the Federal Food, 
Drug, and Cosmetic Act relating to the misbranding of foods, it 
is essential to recognize that the statute distinguishes between the 
terms label and labeling. 

The distinction, indeed, is maintained throughout Section 403 
of the law. Thus, an examination of the Act discloses, certain 
provisions are made applicable to the labeling of a food; others are 
concerned with the label of the article. For example, Section 
403(a) deals with labeling; Section 403(d) with the label of a 
food. It would be erroneous to conclude that such terms are used 
indiscriminately, or that their meaning is identical. Each of 
these words, on the contrary, is possessed of its own distinct sig- 
nificance and application. 

Clearly it is important, then, to review the difference between 
the /abel and labeling of a food. Sections 201(k) and (m) of the 
Act define the terms. Before considering their context, however, 
it might be pointed out that the word /abel is the narrower of the 
two in meaning. Generally speaking, it is that part of the display 
confined to the product itself. On the other hand, the labeling 
of a food deals not only with the label of the article but also with 
all descriptive and other matter accompanying it. 


What constitutes the “label” 


The concept of a label under the Federal Food, Drug, and 
Cosmetic Act is not confined to the ordinary understanding of 
that term. Thus it is not limited in meaning to a slip or tag or 
paper or similar material affixed to the article and containing 
certain information regarding it. On the contrary, the word is 
used throughout the statute to indicate any display of written, 

115 
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printed, or graphic matter—however it may be affixed—which 
appears on the immediate container of the article.’ 

The first question raised by this definition is just what com- 
prises the immediate container of a product. The Act itself is 
silent upon the definition of this expression. However, the term 
container is described in several State statutes rather comprehen- 
sively; these, generally speaking, accurately reflect the Federal 
intention. Thus, California, Montana, and South Carolina all 
define the word to mean any receptacle or carton into which a com- 
modity is packed, or any wrappings with or into which any com- 
modity is wrapped, or put up for sale.” 

The immediate container of a food, broadly speaking, is that 
receptacle which immediately holds or confines the product. In a 
sense it is the basic packaging unit in which the article is initially 
packed and in which it is delivered to the ultimate purchaser. It 
need not, of course, be any particular form; thus a can, bottle, 
wrapper, jar, tube, or foil may constitute such immediate con- 
tainer. 

As a matter of fact, the very term “immediate container’ was 
taken by the framers of the current Act from an opinion of the 
United States Supreme Court which defined a “‘package’’—upon 
which, under a provision of the prior Federal Food and Drugs 
Act, the label was to be placed—as the “immediate container of 
the article which is intended for consumption by the public.” ® 
Moreover, in one of the few recorded decisions dealing with this 
subject, the word “package” was declared to mean: 

“ * * * the package made up by the manufacturer for sale 
to the ultimate consumer, which goes into the possession of the 
person who will use the article of food or drugs.” 4 

That decision, moreover, indicated that “the large box encas- 
ing the individual packages” was not such a container, since, as 
it continued, “the label or inscription put upon the large box— 

*Sec. 201(k) of the Act. 

* BUSINESS AND ProFEssions Cope or CALIF. (Revised to 1941), § 12604; 


REvVIseD STATUTES OF 1939 (Montana), § 4246.2; Cope or Laws, 1932 (South 
Carolina), § 6658. 


* McDermott v. Wisconsin, 228 U. S. 115 (1913). 


ee S. v. Dr. J. L. Stephens Co., N. J. No. 1891, affirmed N. J. No. 2511 


LABELS AND LABELING 117 


the box enclosing the bottles, boxes, or containers sold by the re- 
tailer—will afford no protection to the purchaser,’ inasmuch as 
the latter seldom, if ever, sees the case. 


Necessity to repeat label on outside container 


It may readily be recognized that the endeavor to convey essen- 
tial information on the label of a package of food may very well 
be defeated by encasing the immediate container in an outside 
container. Many packaged foods are purchased upon the basis of 
visual examination. Consequently, the consumer may purchase 
the article and not be in a position to read the statements appear- 
ing upon the label of the product until after she has removed the 
bottle or jar from its outer wrappings. 

To avoid any subterfuge of this nature, Section 201(k) of the 
Act imposes the requirement that any word, statement, or other 
information that the law insists must appear on the /abel—that 
is, aS we have seen, the immediate container—is, in addition, to 
be displayed upon the outside container or wrapper of the retail 
package of the goods. 

Necessarily, this provision is applicable only in those instances 
where the food is packed with such an outside retail container 
or wrapper. Nor is this duplication of information essential if 
the label on the inside or immediate container is readily legible 
through the outside one, as in the case of a cellophane, or similarly 
transparent, wrapper.” 

From the foregoing, it must be evident that the term label as 
employed in the Federal Food, Drug, and Cosmetic Act includes, 
in effect, not only what ordinarily appears upon the immediate 
container, but, in addition, matter on the outside container or 
wrapper as well. In short, the label of a food embraces any dis- 
play of written, printed, or graphic matter appearing on all the 
retail packages of the food product. 


Package liners 


It is to be noted, however, that package liners, by express pro- 
vision of Section 201(1) of the Act, are not included in the mean- 
ing of the term “immediate container.” The effect of this exemp- 


*Sec. 201(1) of the Act. 
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tion is to render it unnecessary to repeat the label information 
upon such liners. 

In passing, though, it should be observed that the expression 
“package liner” is to be taken in its literal sense. An interme- - 
diate interior carton, for example, does not fall within this cate- 
gory. Thus, where one dozen tubes, each packed in an unlabeled 
individual carton, were in turn packaged in a larger box, the Food 
and Drug Administration ruled that the individual cartons could 
not be regarded as package liners and would, consequently, be 
required to carry a label.® 


Shipping package as container 


The question has been presented as to whether a shipping car- 
ton, in which the food is transported, is to be considered a con- 
tainer within the statutory definition. The emphasis upon the 
retail packages of the product may lead one to the conclusion that 
such a package is not an immediate or outside container. But 
before this query may be answered with any finality, it is essen- 
tial that we first distinguish the use intended for a particular 
package of this nature. 

Thus, if the shipping package is to be utilized by the consignee 
for display purposes, obviously the information required by the 
statute to appear upon the label must appear upon such package. 
A similar interpretation is placed upon a shipping package in 
which the food is sold and delivered to the consumer. On the 
other hand, however, where it is intended solely to protect the 
product during transportation, to be discarded when the goods 
have reached their destination, the package is not considered to 
be a container falling within the statutory definition." 

® TRADE CORRESPONDENCE 45 (1940). 

* TRADE CoRRESPONDENCE 252 (1940). However, in connection with the re- 
quirement of the Mapes-McNary amendment to the previous Food and Drugs 
Act concerning substandard canned products, the Administration stated in a 
“Notice to the Canning Trade,” dated July 23, 1931: “Attention is called to the 
fact that a misbranding occurs under the food and drugs act if the shipping case 
containing retail packages of a substandard article bears the name of the article 
without a qualification to show clearly that the article is substandard. A suitable 


method to indicate the true character of the article is to imprint or stencil upon 
the shipping case in immediate conjunction with the name of the article wher- 
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Pictorial matter part of label 


Special attention must likewise be directed to the use of the 
phrase “graphic matter,” which we find in the above definition 
- of the term “label.” As a consequence, illustrations and pictures 
are deemed to be a part of the label, and are subject to the same 
construction applied to matter which is written or printed upon 
the container. Thus a reproduction of the article may be con- 
sidered to be a representation to the same extent as a verbal state- 
ment. For example, where the pictorial representation on the 
label showed olives of large size, whereas the olives in fact were 
of smaller proportions, the product was deemed to be misbranded.°® 
And the design of a farmer carrying a full basket of eggs and 
spearheads of wheat, appearing on the label of a package of 
noodles, was deemed a misleading representation since the de- 
sign suggested that the product was made from wheat and eggs; 
actually it contained less than one percent, an inconsequential 
amount, of eggs. 7° 


Labeling 


The term labeling, on the other hand, is employed in a broad 
sense. It comprises, as we have pointed out, the label—as de- 
fined by the Act—and also all other written, printed, or graphic 
matter appearing upon the article, or upon any of its containers 
or wrappers. But in addition it also includes all written, printed, 
or graphic matter which accompanies the food at any time while 
it is in interstate commerce, or while it is held for sale after 
shipment or delivery in interstate commerce.” 


ever such name appears, the substandard legend in letters equally or exceeding 
in size those specified for containers of over 5 pounds net weight. The style of 
type may approximate that specified as closely as practicable. In lieu of the 
method described above, the identical label used on the retail packages within 
the case may be affixed to the outside of the shipping case.” While the law 
under which this requirement was imposed has been repealed by the present Act, 
and the ruling appears to be abrogated, its inferences are clear that a shipping 
case may, under special circumstances, be deemed a “container.” 

* Hearings before a Subcommittee on Commerce on S. 1944, p. 17. 

°U. S. v. 998 Cartons of Canned Ripe Olives, N. J. No. 24355 (1935). 

*U. S. v. 551%4 Cases of Noodles, F. N. J. No. 4543 (1943). 

4 Sec, 201(m) of the Act; § 2.2, GENERAL REGULATIONS. 
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It becomes apparent at once that such a definition is indeed 
comprehensive. In regulating the labeling of a food, the Federal 
Food, Drug, and Cosmetic Act extends its control to pasters, tags, 
pamphlets, circulars, booklets, direction sheets, fillers, inspection 
slips—in fact, as we have indicated, any written, printed, or 
graphic media in any form that may accompany the food. In- 
deed, the definition brings within the Act even the invoice that 
may be inserted in the shipment. And in this connection it is to 
be noted that the courts have heretofore refused to consider such 
a document a part of the “label” of a product, at least under the 
prior Federal Food and Drugs Act.” 

It is reasonable to conclude, furthermore, that placards, signs, 
and showcards, set up in proximity to the food on the retailer’s 
counter, are to be construed to be a part of the labeling of the 
product.** Thus, in one case the labeling consisted in part of a 
display card and a number of pamphlets stacked on the table for 
distribution.** In another, the dealer’s display card stated that a 
product was “ALMOND NUT KRUNCHETS’”’; the article was con- 
demned since it contained peanuts and not almonds as represented 
thereon.” This same interpretation may be extended to include 
as well any representations affixed to racks, trays and showcases 
in which the article is displayed for purposes of sale, as we have 
already suggested.” 

The conclusion set forth in the previous paragraph was at one 
time not entirely free from doubt. One reported case upon the 
subject sharply restricted this conception of labeling. Therein 
circulars, pamphlets, booklets and other printed matter, in which 
therapeutic claims appeared, were sent to agents and distributors 
separately from the products to which they related although they 
were displayed with the articles while they were held for sale. The 


™ Hall-Baker Grain Co. v. U. S., 198 Fed. 614 (1912). 
™ Hearings before a Subcommittee on Commerce on S. 1944, p. 16. 
“U.S. v. 237 Jars of Honey, D. D. N. J. 204 (1941). 

*U. S. v. 14 Boxes, etc. Nut Krunchets, N. J. No. 29105 (1938). This de- 
cision was handed down under the prior Act. It should also be noted that the 
statement appeared upon the box as well as the dealer’s display card. 

* Cf. FisHer “The Proposed Food and Drugs Act: A Legal Critique,” Law 
and Contemporary Problems, Vol. 1, No. 1, 1933, p. 86. 
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government contended that such printed matter became labeling 
since it was associated with and used in proximity and in the pres- 
ence of the particular drug products on the shelves, display coun- 
ters and in the window displays of the retailer. With this con- 
tention the court disagreed. Arguing that these circulars and other 
matter were not labeling but advertising and hence not within the 
jurisdiction of the Food and Drug Administration, it limited the 
definition of labeling to printed matter placed in the cartons with 
the product, although not affixed. In pursuit of its position that 
the material constituted advertising, the court inquired at what 
point could a line be drawn where labeling ended and advertising 
began. Was a sign to be hung on the wall labeling? Was a bill- 
board across the street from the retailer’s premise? 1” 

Although it may be admitted that the wall sign and the billboard 
are probably not labeling, nevertheless the strict construction of 
the court cannot be sustained, and, in fact, the decision was re- 
versed on appeal.’® Consequently it may be accepted that any 
printed matter which physically accompanies the food product, 
either in its transportation in interstate commerce or while it is 
being held for sale after such movement, constitutes labeling 
within the statutory definition.” 

Moreover, in construing the term accompany as employed in 
this section a liberal interpretation must be applied. While it is 
true that the product and the circular or other form of representa- 
tion must be in physical proximity at the time of sale, it is not 
necessary that the printed matter accompany the food in a physical 
sense during its transportation in interstate commerce in order 
that it be considered a part of the labeling of the article. Thus, it 
is immaterial whether the false and misleading circular travels in 
the same crate, carton, or other container, or on the same train, 
truck or other vehicle as the food product during their interstate 
journey. Indeed it is sufficient if the food packages and the cir- 
culars have a common origin and a common destination and arrive 
at their destination simultaneously. On the other hand, where the 

7U. S. v. Lee, 40 F. Supp. 801 (1942). 


“131 F.2d 461. 
”U. S. v. Research Laboratories, Inc., 126 F.2d 42 (1942). 
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printing matter is forwarded to the retailer before the product 
is transported in interstate commerce, it is doubtful whether it 
is to be classified as part of the labeling of the article. However, 
the fact that it physically accompanies the food product at the 
point of retail sale—that is to say that they are both delivered or 
otherwise presented to the attention of the purchaser at the same 
time—would characterize the circular, or other advertising matter, 
as labeling, regardless of the time of transportation of the indi- 
vidual shipments. As one court recently pointed out: “The physi- 
cal aspects of the transportation are not important. What is vital 
here are such factors as interdependence of the drug and the book- 
lets, common origin, common destination, display, distribution 
and use together.” 7° 

It is to be noted that the Administration has gone so far as to 
proceed against carrot, beet and grapefruit juices on the ground 
that false and misleading statements were contained in a folder, 
which it claimed was incorporated by reference in the labeling 
of the products by the statement “WRITE FOR FREE RECIPE BOOK- 
LET.” ** Such a construction, however, cannot be justified either 
on grounds of logic or precedent. 


Difference from previous requirement 


At this point it may be asked in what way the present definitions 
differ from those contained in the prior Federal Food and Drugs 
Act. This previous legislation failed wholly to treat of this sub- 
ject with the particularity found in the present statute. As a mat- 
ter of fact the labeling of the food was completely ignored. Under 
the prior statute, furthermore, the term “label” was defined only 
to include any legend, design, or pictorial device on the package 
itself, and pasters or tags, pamphlets, or circulars affixed to the 
outside of the package.” Nevertheless it is interesting to note that, 
so far as drugs were concerned, circulars, pamphlets, booklets, and 
all printing matter accompanying the article were amenable to the 
law under the provisions of the Sherley amendment—which, it 


"U.S. v. 7 Jugs, etc. of Dr. Salsbury’s Rakos, 53 F. Supp. 746 (1944), 


“U.S. v. 90 Cases of Queen of Sheba Brand Beet Juice, etc., F. N. J. No. 
1906 (1940). 


* Foop anv Drucs Act, Regulation 14. 
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will be remembered, dealt with statements borne or contained in 
the product’s package or label.?* This, it is submitted, is not a 
material change from the present definition of labeling, although, 
of course, such matter is now not limited to specific types of false 
statements as was the prior provision. More importantly, further- 
more, the Supreme Court has confirmed the constitutionality of 
regulation of this character.?4 


Provisions concerned with labeling 


It is interesting to observe which food provisions of the Act 
contemplate a surveillance of the labeling of such products as dis- 
tinguished from its label. 

Actually there are only two sections which refer to labeling—all 
other provisions dealing with the misbranding of food being con- 
cerned only with its label. Thus, a food is to be deemed mis- 
branded if its labeling is false or misleading in any particular. 
Furthermore, the product is likewise considered illegal in those 
. instances where it bears or contains any artificial flavoring, arti- 
ficial coloring, or chemical preservative, and its labeling fails to 
state that fact; this provision seems to liberalize the application 
of the requirement since it permits such statement to appear other- 
wise than on the label of the product. However it should be noted 
that regulations adopted under Section 403(k) specify that “A 
statement of artificial flavoring, artificial coloring, or chemical 
preservative shall be placed on the food, or on its container or 
wrapper, or any two or all of these, as may be necessary to 
render such statement likely to be read by the ordinary individual 
under customary conditions of purchase and use of such food.” 
In addition the requirement that informational statements be both 
conspicuous and legible is applicable alike to both the label and 
labeling of a food product. 


Advertisements and labeling 


Attempts have been made to distinguish between labeling and 
advertisements, limiting the jurisdiction of the Food and Drug 
"7 Cases of Eckman’s Alterative v. U. S., 239 U. S. 510 (1916) ; U. S. v. 17 


Bottles, etc., “B & M,” 55 F.2d 264 (1932). 
“7 Cases of Eckman’s Alterative v. U. S., supra. 
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Administration to the former and reserving for the Federal Trade 
Commission authority over the advertisements of food products. 
It has been urged that advertising matter cannot be considered 
labeling ; that, in effect, the terms are exclusive of each other.” 

The distinction between the two types of publicity is, however, 
so nebulous and superficial that they are indistinguishable under 
the law. A number of years ago the Supreme Court had pointed 
out that ‘Advertising is merely identification and description, ap- 
prising of quality and place. It has no other object than to draw 
attention to the article to be sold * * *.”’ 76 Such a definition, 
clearly, is equally applicable to labeling, since it is utilized for an 
identical purpose. Similarly, in a recent case arising under the Act 
the United States Circuit Court of Appeals, reversing the findings 
of the lower court, stated in part: 

“Appellee contends that the circulars constituted advertising 
and, therefore, did not constitute labeling within the meaning of 
the Act. The contention assumes that printed matter (such as a 
circular) cannot constitute both advertising and labeling. The as- 
sumption is unwarranted. Most, if not all, labeling is advertising. 
The term ‘labeling’ is defined in the Act as including all printed 
matter accompanying any article. Congress did not, and we can- 
not, exclude from the definition printed matter which constitutes 
advertising.” 7 


* U.S. v. Lee, supra. 

* Rast v. Van Deman & Lewis Co., 240 U. S. 342. 

7 U.S. v. Lee, 131 F.2d 461. It should be noted that the regulations issued 
under the Federal Alcohol Administration Act do distinguish between labeling 
and advertising. Thus the term “advertisement” is defined to include any ad- 
vertisement of alcoholic beverages through the medium of radio broadcast; or 
of newspapers, periodicals, or other publications; or of any sign or outdoor ad- 
vertisement ; or of any other printed or graphic matter, including trade booklets, 
menus, and wine cards—if such advertisement is in, or is calculated to induce 
sales in, interstate or foreign commerce; or is disseminated by mail. Labels, 
labeling, and editorial or other unpaid reading matter in a publication is ex- 
pressly excluded from the definition. § 61, Regulation 4. The Federal Trade 
Commission Act also defines the expression false “advertisement,” expressly 
excluding labeling from the purview of the term. Sec. 15(a). 


ALR 6 
FALSE AND MISLEADING REPRESENTATIONS 


DECEPTIVE LABELING 


Background of statutory provision 


The most comprehensive provision of the Federal Food, Drug, 
and Cosmetic Act, dealing with the labeling of foods, is doubtless 
Section 403(a). This provision generally characterizes food as 
misbranded, in the event that its labeling proves false or mislead- 
ing in any particular. 

It must, however, be remembered that such a provision is not 
new to the labeling of foods. Thus, the original Federal Food 
and Drugs Act also defined as misbranded ‘‘* * * all foods, * * * 
the package or label of which shall bear any statement, design, or 
device regarding such article, or the ingredients or substances 
contained therein, which shall be false or misleading in any par- 
cular. * 

Although at first glance the present provision would appear but 
a reiteration of the Federal Food and Drugs Act, nevertheless it 
must be emphasized that it is applicable to the complete labeling 
of the product, whereas the clause in the prior statute was confined 
to the package containing the food, and its label. It must conse- 
quently be recognized that, at least to this extent, the application 
of the current provision has been considerably extended in scope. 

However, in view of the similarity of the phraseology, it is 
reasonable to anticipate that the courts will give the clause ‘‘false 
or misleading in any particular” a construction identical with that 
applied under the previous Act. 


Meaning of “false” and “misleading” 


Preliminary to any discussion of the application of this provi- 


*§ 8, Foon 4th. 
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sion it is important to consider the legal meaning of the terms 
false and misleading. In its ordinary sense, the word false is 
assumed to designate statements which are untrue, forged, or 
fraudulent in character. Misleading, in turn, has the somewhat 
analogous meaning of deceiving or causing to mistake. As we will 
see, however, the statutory expressions are not restricted to these 
significations. Labeling which is fraudulent, or actually deceptive, 
is of course within the ban of the statute. But the statements need 
not attain such a degree of falsity or deception to fall within the 
statutory meaning of the terms. 

Although several courts have indicated that the words as used 
in the statute have a similar import,” nevertheless various court de- 
cisions have made it clear that each term has a distinct function 
of its own and is designed to apply to a particular type of misrep- 
resentation.* Thus, the word “false,” of course means untrue.’ 
The term “misleading” has been construed to signify “tending to 
lead astray ; deceptive ; calculated or actually tending to deceive.” ® 

As an important corollary of these definitions, it is evident that 
food will be considered to be misbranded under this provision 
even though the labeling does not actually mislead or deceive the 
purchaser, Instead, all that need be shown is that the labeling in 
question is adapted or tends or is calculated to mislead or deceive 
the purchaser.® And by purchaser is meant the ultimate consumer 
of the product. Thus, if the food is intended for distribution to 
the general public, it is immaterial that the representation would 
not ordinarily tend to deceive wholesalers, jobbers or retailers.” 
The effect on the buying and consuming public is the determina- 

*U. S. v. Lehn & Fink, Cir. No. 49, Office of Solicitor, (S. D. N. Y. 1911). 

*U. S. v. American Laboratories, 222 Fed. 104. 

“U.S. v. Von Bremen, N. J. No, 1949 (1910). 

°U. S. v. Lehn & Fink, supra; People v. Wahl, 39 Cal. App. 2d 771 (1940). 

°U. S. v. J. L. Hopkins & Co., N. J. No. 1881 (1912); U. S. v. 300 Cases 


Mapleine, N. J. No. 163 (1909). But see U. S. v. American Druggists’ Syndi- 
cate, 186 Fed. 387. 


“Libby, McNeill & Libby v. U. S., 210 Fed. 148; U. S. v. 75 Boxes of Al- 
leged Pepper, 198 Fed. 934; U.S. v. 10 Barrels of Vinegar, 186 Fed. 399; U. S, 
v. 1,459 Cases of Canned Salmon, N. J. No. 10512 (1921); U. S. v. 5 1-Pint 
Bottles, etc. of Elixir Terpin Hydrate, etc., N. J. No. 24030 (1935). 
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tive factor. On the other hand, if the same product is offered 
for sale to, and ultimate use by, those who may be deemed to be 
familiar with the trade customs involved, and are thus not misled, 
such labeling would not usually fall within the prohibition of the 
statute.® 
This rule, however, does not justify the use of false or mislead- 

ing representations in the labeling of the product upon the ground 
that the statements would ordinarily be recognized as being false 
or misleading and consequently discounted by the purchaser.® 
The Supreme Court of the United States has pointed out that: 

“The fact that a false statement may be obviously false to those 
who are trained and experienced does not change its character 
nor take away the power to deceive others less experienced. There 
is no duty resting upon a citizen to suspect the honesty of those 
with whom he transacts business. Laws are made to protect the 
trusting as well as the suspicious. The best element of business 
has long since decided that honesty should govern competitive 
enterprises and that the rules of caveat emptor should not be re- 
lied upon to reward fraud and deception.” *° 

The degree of sophistication upon the part of the public, more- 
over, is not considered to be a high one. Thus one court, referring 
to the objective of the Federal Food, Drug, and Cosmetic Act, has 
said: 

“The purpose of the law is to protect the public, the vast 
multitude of which includes the ignorant, the unthinking, and 

™ UJ, S. v. 2 Bags, etc., Poppy Seeds, 54 Fed. Supp. 706 (1944) ; Newton Tea 
& Spice Co. v. U. S., 288 Fed. 475; Aronberg v. Federal Trade Commission, 
132 F.2d 165. 

®U. S. v. J. L. Hopkins & Co., supra; Brina v. U. S., 179 Fed. FA a Ws es 
30 Cases, etc. Grenadine Syrup, 199 Fed. 932. However this does not justify 
false advertising. Belmont Laboratories v. Federal Trade Commission, 103 F.2d 
538; Federal Trade Commission v. Winstead Hosiery Co., 258 U. S. 483. See 
also Stanley Laboratories, Inc. v. Federal Trade Commission, 138 F.2d 388; 
Aronberg v. Federal Trade Commission, supra; D. D. D. Corporation v. Federal 
Trade Commission, 125 F.2d 679. 


*U. S. v. 10 Barrels of Vinegar, 186 Fed. 399. 
© Federal Trade Commission v. Standard Education Society, 302 U. S. 112. 
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the credulous who, when making a purchase, do not stop to 


analyze.” ™ 


Each case arising under this section of the law, it is evident, 
involves a question of fact as to whether the labeling is of such 
a character as to deceive the ordinary purchaser of the product. 
The Food and Drug Administration itself has admitted that it 
is at times difficult, in the absence of a survey of consumer opin- 
ion, to determine whether or not any given labeling is liable to 
mislead. Needless to say, should it develop that the use of the 
term under surveillance actually does mislead consumers, then the 
product will be deemed to be misbranded.™ 

Moreover, it is interesting to note that the label or labeling as 
a whole need not be false or misleading; it is sufficient if one or 
more statements proves deceptive in this respect. Thus, one court 
has charged a jury on this point: 

“It wouldn’t be necessary to prove that every statement in the 
circular or every statement set forth in the copy of the circular 
or representations in this information is false or misleading, but 
it is necessary to find, in order for you to find the defendant 
guilty, that some statement copied in this information and alleged 
to be false or misleading is false or misleading.” 1 

This, in effect, means that the government in a prosecution may 
take one phrase from its context, and obtain a conviction on the 
false or misleading aspect of that particular statement. A study 
of the Notices of Judgment discloses that this has rather fre- 
quently taken place. Furthermore it places the Food and Drug 
Administration in the position of a man with a shotgun: it may 
aim at the entire label and labeling of a product but need only hit 
one statement to bring about the condemnation of the product. 

“U.S. v. 62 Packages, etc. Marmola Prescription Tablets, 48 F. Supp. 878. 
This remark was taken from the Aronberg opinion, supra, which in turn quoted 
Florence Mfg. Co. v. T. C. Dowd & Co., 178 Fed. 73 (C.C.A. 3 1910). These 
cases significantly added to the quotation the words “* * * but all too often are 
governed by appearances and general impressions.” 

™ TRADE CORRESPONDENCE 300 (1940). 

*U. S. v. Pervis, D. D. N. J. No. 367 (1940). See also U. S. v. Von 


Bremen, supra, holding that the statement need not be false and misleading 
but either false or misleading. 
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It is not to be concluded, however, that the Administration has 
always been successful in this approach. Some courts have been 
inclined to give considerable weight to the label as a whole in 
determining its false or misleading aspects. In a recent case, for 
instance, the court remarked: 

“It was first necessary to determine what representation was 
made by the label and to determine whether that representation 
was false or misleading in any particular. In so determining, all 
the language of the label had to be considered. Single words or 
phrases might be so explained by other language that there would 
be no misrepresentation whatever. Fairness required that the 
whole legend upon the label of Sulfa-Seb should be set out so that 
the label might be considered as a whole.” *** 

However, while other courts also insist upon considering the 
labeling in its entirety, they do so with the qualification that it 
is to be viewed as being read by those to whom the statements 
appeal. Rather than weigh the truth or falsity of each word, they 
focus their attention on the general impression made by the label- 
ing on the prospective purchaser. This construction, it may be 
added, seldom redounds to the benefit of the labeler who seeks to 
base his defense on technical truthfulness.1*” 

Enough has been said to have given the reader a clear under- 
standing of the basic construction placed upon the statutory 
requirement that the labeling of a food must not be false or mis- 
leading in any manner. The requirement is a double one, that is, 
that the labeling must not be false or untrue, and, secondly, that 
it must not prove misleading. The first involves an objective 
standard in most cases; the latter, a subjective criterion. Thus, 
in passing upon the labeling of a food product, both facets of the 
subject must have careful consideration. 

The subject cannot, however, be dismissed with these remarks. 
In the following pages we will discuss the various types of claims 
which are amenable to criticism, and other problems that arise in 

"US. vy. 5034 Doz. Bottles, etc. “Sulfa-Seb,” etc., 54 F. Supp. 759 (1944). 


4» Newton Tea & Spice Co. v. U. S., supra; Aronberg v. Federal Trade 
Commission, supra; Ford Motor Co. v. Federal Trade Commission, 120 F.2d 175. 
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the construction and application of this comprehensive provision 
of the law. 


MISLEADING LABELING 


Ambiguity and half-truths 


We have observed that the expression “false or misleading” is 
not confined in meaning to an untrue or fraudulent statement. 
The representation may in fact be true in the strict sense of the 
word, yet the labeling will be deemed actionable under the law in 
those instances that it proves deceptive to the consumer. Thus it 
has been pointed out: 

“It is not a necessary condition * * * that the statement * * * 
should be * * * flatly and baldly false; * * * the word ‘mislead- 
ing’ in the Act has its function, which is to bring the statement 
within the inhibition of the statute, if it is such as to create or 
lead to a false impression in the mind of the reader.” 4 

Such a “false impression,” it is easy to recognize, may result 
not only from an expressly false statement, but it may also be 
instilled in the mind of the purchaser by ambiguity, half-truths, 
and indirection. As a matter of fact it may, as we will see, be 
caused by the failure to inform the consumer of facts which be- 
come material in the light of those statements actually made. In 
other words, the label that remains silent as to derogatory matters 
or consequences may be as deceptive as the label that contains 
extravagant claims. The Supreme Court of the United States has 
said in this connection: 

“The statute is plain and direct. Its comprehensive terms con- 
demn every statement, design, and device which may mislead or 
deceive. Deception may result from the use of statements not 
technically false or which may be literally true. The aim of the 
statute is to prevent that resulting from indirection and ambigu- 
ity, as well as from statements which are false. It js not difficult 
to choose statements, designs, and devices which will rot deceive. 
Those which are ambiguous and liable to mislead should be read 
favorably to the accomplishment of the purpose of the Act 


“U.S. v. American Laboratories, 222 Fed. 104. See also Taylor v. U. S., 
80 F.2d 604, cert. dismissed 297 ie Seas 0G. 
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[which] * * * was enacted to enable purchasers to buy food for 
what it really is,” 1 

Since it was laid down in 1924, this rule has been consistently 
followed and applied both by the courts and the Food and Drug 
Administration. It constitutes an embodiment of policy, as well 
as a guide in the construction and enforcement of the law. “It 
is not difficult to choose statements, designs, and devices which 
will not deceive,” said the court. Whether or not this is true in 
practice, this edict clearly imposes on the manufacturer of a food 
product the affirmative duty to avoid ambiguity and half-truths 
in labeling his goods. 

What are “half-truths”? One court has described the prac- 
tice: “A person can tell half-truths; what he says may be true in 
every syllable but his statement, nevertheless will convey a false 
impression. If he does this, deliberately tells half-truths, which, 
even though literally true, are false, in that they engender wrong 
inferences, he may be charged with falsity in that respect.” 1 

It is impossible, of course, to describe with any precision the 
types of ambiguity discountenanced by the courts. Several ex- 
amples will however be helpful to illustrate their attitude and that 
of the Administration. In one case, a drug, differing in seed con- 
tent and fixed oil from a product recognized in the United States 
Pharmacopoeia under the name of “POWDERED COLOCYNTH,”’ was 
labeled “POWDERED COLOCYNTH APPLE.” The court, in condemn- 
ing the label, pointed out: 

“kA * * The branding * * * has the vice of ambiguity, in that, 
although it is not expressly stated that the product is what is 
known to the trade as POWDERED COLOCYNTH, and it is stated 
that it is POWDERED COLOCYNTH APPLE, yet * * * the difference 
in the product is not so stated as to command attention to the 
fact that there is a difference but is so stated that the difference 
may be overlooked and the purchaser be buying one product with 
the thought in mind that he is buying another.” *7 

U.S. v. 95 Barrels, etc. Apple Cider Vinegar, 265 U. S. 438. 

* UJ. S. y. 60 Bottles of Dr. Hermance’s Asthma & Hay Fever Medicine, 


N. J. No. 19476 (1932). 
TJ. S. v. McIlvaine Bros., N. J. No. 12919 (1924). 
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In another instance the title “COMPOUND WHITE PEPPER” was 
considered ambiguous. It was held that it did not “naturally 
imply to the average purchaser’ that the true character of the 
product consisted of a mixture of white pepper and cereals. 
And in another case entitling a product “LEMON FLAVOR CRYS- 
TALS” was construed as a representation that it was dehydrated 
lemon juice. Since it was actually only an imitation lemon juice 
base the article was held to be violative of this provision of the 
Act.” Again, the designation “MIXED RICE BRAN” was applied 
to a product consisting of approximately 50 percent of rice hulls. 
According to the generally accepted standard, rice bran consists 
of the bran layer of the rice, with only such quantity of hull frag- 
ments as is unavoidable in the regular milling; moreover, there 
is no general recognition of a product called “MIXED RICE BRAN.” 
The name was therefore considered to be ambiguous, and the 
goods misbranded.”° 

So, too, packages of mixed candies labeled “ALL FRUIT FLA- 
VORS,” “ASSORTED FRUIT FLAVORS,” “FRUIT FLAVORS,” and simi- 
larly, are considered misbranded if the candies contained in such 
assortments are prepared by the use of both true and artificial 
fruit flavors. It is evident that such labeling gives the impression 
that true fruit flavors exclusively have been employed.*? A similar 
impression is conveyed when ice cream, flavored with imitation 
strawberry flavor, is designated as “STRAWBERRY ICE CREAM.” 22 
The proper title is “IcE CREAM, FLAVORED WITH ARTIFICIAL 
STRAWBERRY FLAVORING.” 23 

These titles are obviously “half-truths” —they tell only part of 
the story. But even the fact that the statement is wholly and 
literally true does not justify its appearance in the labeling if its 

“Frank v. U. S., 192 Fed. 864. 


i U. S. v. 3 Cartons of Lemon Flavor Crystals, F. N. J. No. 2827 (1941). 
Aue S. v. 102 Unlabeled Bags of “Mixed Rice Bran,” F. N. J. No. 525 

” ITEM 82, S.R.A.-CHEM. (1914). See also Item 31, S.R.A.-CHEM, (1914) 
dealing with the labeling of chewing gum which falsely indicates the presence 
of fruit or flavor derived from real fruit. 

* Foon INSPECTION Decision 47 (1906). 

* TRADE CORRESPONDENCE 72 (1940). 
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use results in creating an erroneous impression in the mind of the 
purchaser. For example, a salad oil consisting of artificially 
flavored cottonseed oil was held to be misbranded because the 
statements “‘OoLIo,” “SUPERIOR OIL,” “‘OLIO SOPRAFFINO,” ‘““RECOM- 
MENDED ESPECIALLY FOR THE ITALIAN TRADE,” and the Italian 
brand name “‘BERTA,” and the design displayed upon the containers, 
represented and suggested that the article was olive oil.2* Again, 
the expression “VEGETABLE OIL” in an ingredient statement read- 
ing “80% VEGETABLE OIL 20% PURE OLIVE OIL” which appeared 
upon a can of salad oil was deemed an ambiguous representation 
resulting in the product being misbranded.” Moreover, the Ad- 
ministration has advised one correspondent that since all flavoring 
extracts and their imitations must be full strength or be classed as 
adulterated, the use of the expression “FULL STRENGTH” may be 
misleading. The reason for this is that it serves to convey the im- 
pression that the particular flavors are outstanding in this respect. 
It would be preferable, the Administration indicated, not to use 
the expression.”° 

It must be admitted that this last interpretation appears to 
stretch the application of the law to its utmost.”” It is cited, never- 
theless, to illustrate that truth in itself may be no defense in those 
instances where the statement employed possesses connotations apt 
to deceive the consumer. Thus the disclaimer on the label that a 
product contains no specified unfavorable constituent, for instance, 
“CONTAINS NO SODIUM BENZOATE,” is misleading if the article 
does bear an undesirable ingredient of a similar type, since the 
statement may be interpreted by the consumer as tantamount to 
an assertion that the food contains none of such substances.” 


Trade puffing 
It must be admitted at the outset that the question of permissible 


*1J.S. y. Alberti Importing & Exporting Co., Inc., F. N. J. No. 2777 (1941). 

1S. yv. 62 Cartons of Salad Oil, F. N. J. No. 2788 (1941). 

2% TrapE CORRESPONDENCE 73 (1940). 

“Tt may, however, be deemed a form of unfair competition. See subsection 
“Misrepresentations concerning other products,” at a later point in this chapter. 

“ Trape CORRESPONDENCE 303 (1940). See also Aronberg v. Federal Trade 
Commission, supra. 


134 FOOD REGULATION AND COMPLIANCE 


trade puffery on food labels cannot in every instance be answered 
in a satisfactory fashion. One of the reasons for this inability to 
be conclusive is self-evident. For in discussing the deceptive label- 
ing of a food product we are, in reality, dealing with an illusive 
element : the subjective reactions of the ordinary consumer of the 
product. To determine—by purely objective factors—when a 
given statement will or will not serve to create, or lead to, a false 
impression in the mind of that purchaser is obviously difficult, if 
not impossible, in every case. 

The ancient commercial practice of trade puffing has been de- 
scribed as the ‘‘mere exaggeration of the qualities which the 
article has.” °° In the ordinary dealings between vendor and ven- 
dee it is usually recognized as permissible. As one court has said: 

“The law does not exact good faith from a seller in those 
vague commendations of his wares which manifestly are open to 
a difference of opinion, which do not imply untrue assertions con- 
cerning matters of direct observation, and as to which it always 
has been understood, the world over, that such statements are to be 
distrusted.” °° 

Is this rule applicable to labeling under the Federal Food, Drug, 
and Cosmetic Act? This question cannot be answered with any 
degree of certainty. On the one hand it must be remembered that 
the test is not that the representations actually mislead or deceive 
every purchaser—it need only be adapted, or tend, or be cal- 
culated to have this effect on some consumers to fall within the 
ban of the statute. On this theory, puffing may very well come 
within the prohibition of the law in those cases that it results in 
the possibility of deception. On the other hand, puffing is by its 
definition frequently the expression of an opinion as to the qualities 
of a product. As we will see, opinions have been held not to be 
amenable to the Act. This raises a serious question as to whether 
such expressions may legally be proceeded against. There is a 
psychological difference also. The statement is not made in the 
voluble exchange between traders; it appears in the cold finality of 


"U.S. v. New South Farm, 241 U. S. 64, 


*” Deming v. Darling, 148 Mass. 504. But see U. S. v. New South Farm, 
supra. 
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the printed word. This fact may contribute to the conclusion that 
puffing of this nature is actionable. 

The Food and Drug Administration has frequently taken the 
stand that trade puffing is to be strictly construed—as a statement 
of quality rather than an expression of opinion. Thus where one 
manufacturer was desirous of using the phrase “SUPREME 
QUALITY” as part of the brand designation of a product, he was 
informed that the Administration “would not be disposed to ob- 
ject to its use on the label of a product which is of the highest rec- 
ognized grade of the particular article.” *1 In other words, the 
article was required literally to be of “supreme quality” before the 
designation could be legally employed. This ruling finds substance 
in a number of the cases. For example, the words “QUALITY 
PHARMACEUTICALS” were alleged to be false and misleading for a 
product actually toxic in character.*? And the statement “DEMAND 
A.P.C. PRODUCTS FOR QUALITY AND RELIABILITY” was held in- 
applicable to an article whose strength fell below its professed 
standard.** A similiar construction was placed upon the title 
“SUPREME QUALITY STRAWBERRY JELLY” appearing upon a straw- 
berry pectin jelly which happened to be deficient in fruit content.** 
Furthermore the brand name “SUPERIOR QUALITY” was considered 
inappropriate for canned shrimp which had reached a state of de- 
composition. The Notice of Judgment dryly recorded that “‘the 
article was not ‘superior quality’ as stated on the label.” *° 

A similiar construction may be applied in the case of other terms 
usually employed to emphasize the quality of the product rather 
than to represent a material fact. Thus the labeler must exercise 
care in using such expressions as “BEST,” “PRIME,” “A-1,” and 
“FINEST.”’ Unless the article is clearly of the highest grade these 
designations may be considered misleading. 

And where inquiry was made concerning the use of the term 
“PURE” upon a label, the correspondent was advised that the some- 

*1 TRADE CORRESPONDENCE 300 (1940). 

"U.S. v. 1 Gallon of Elixir Sulfanilamide, N. J. No. 30776 (1939). 


*U. S. v. 98 Bottles of Sodium Phenobarbital Tablets, N. J. No. 20169 


(1933). 
“U.S. v. Hunt Bros. Packing Co., N. J. No. 20758 (1933). 
*U.S. v. 98 Cases of Canned Shrimp, N. J. No. 24262 (1935). 


136 FOOD REGULATION AND COMPLIANCE 


what overworked word “pure” unquestionably had several dif- 
ferent connotations, which would make a restricted specific de- 
finition rather difficult to formulate. The word “pure” on a food 
product, for example, might be interpreted by a consumer as as- 
surance that the article is free from impurities, such as a dele- 
terious ingredient or ingredients unfit for food for other reasons. 
On the other hand, it might be interpreted in the sense it is often 
used as implying that the article conforms to some standard of 
identity. However, since the law contemplates that foods be free 
from unwholesome or deleterious impurities under any circum- 
stances and that foods for which standards have been promulgated 
conform to those standards, the word “pure” is ordinarily un- 
essential in labeling. Indeed the mere fact that any question as to 
its interpretation exists in the particular case suggests, the Ad- 
ministration intimated, its avoidance. 

Whether or not the word may be used at all is governed by 
whether or not its use is false or misleading. Obviously, the use 
of the word “pure” on a single food product which is in fact pure 
and which complies in all other respects with the Act could not be 
considered false or misleading. However, the use of the word 
“pure” on a combination of food products, such as horseradish 
and beets, is certainly inappropriate.** 

This rule was applied where it was sought to label coal-tar mix- 
tures, containing only a small proportion of the pure dye mixed 
with large amounts of diluent, as “PURE FOOD COLOR.” The Ad- 
ministration pointed out that “It is our conviction that the de- 
signation ‘PURE FOOD COLOR’ is, to say the least, ambiguous.” 37 
Moreover, the manufacturer must exercise care in describing his 
product as “Fancy.” This is only so, however, in those instances 
where the term has gained significance as a grade designation and 
is so established through official or semi-official trade practices.*§ 

*° TRADE CORRESPONDENCE 51 (1940). See also U. S. v. 75 Boxes of Alleged 
Pepper, 198 Fed. 568. The liquor regulations specifically provide that the word 
“PURE” cannot be used in any manner on the labels of alcoholic beverages except 
as part of the bona fide name of a permittee or retailer for whom the product is 
bottled. § 5.41 (c), Regulation No. 5. 


* TRADE CORRESPONDENCE 359 (1941). 


ae See subsection “Standardized grades and quality,” in Chapter 7 for a com- 
plete discussion of this aspect. 
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Thus in one case where it was alleged that the title “FANCY MIXED 
NUTS” was false and misleading because the nuts were not fancy 
mixed nuts but of an inferior grade, the court declined to accept 
the “trade standard” for such a product.*® Where, however, the 
expression has acquired an established meaning and import of 
quality action against its wrongful use can be sustained.” 


Language strictly construed 


A safe rule to follow in composing the labeling of a food 
product is that each word be employed in its literal sense. The 
flights of fancy which occasionally flow from the copywriter’s pen 
have no place on a label. As a matter of fact, the Food and Drug 
Administration not only frowns upon the innocuous exaggeration 
of trade puffery but also upon amy representation which may create 
an unwarranted impression. It is to be noted, however, that no 
particular word or phrase is condemned as such; it is the use of the 
expression in a misleading sense in connection with a specific 
product which comes within the inhibition of the law. 

Thus the Administration has indicated that the use of the term 
“FRESH” should be confined to those occasions when the condition 
of the product alone merits such an appellation.** One corre- 
spondent was advised that since the word is generally understood 
by consumers to indicate an article of recent origin, it would re- 
gard its use as appropriate only when the product—in that case, 
butter—had recently been churned. Nor was the term appro- 
priate for butter which had been kept for a length of time, such as 
in the usual commercial practice of storing it in cold storage ware- 
houses until it was placed upon the market.*” 

Again, where a packer of canned tomato juice requested the 
opinion of the Administration regarding the use of the title 


#U. S. v. 25 Bags of Nuts, N. J. No. 4329 (1915). 

“ See Chapter 7. 

“It should be noted that the Meat Inspection Orders provide that the word 
“fresh” cannot be used on labels to designate meat or meat products which con- 
tain any sodium nitrate, sodium nitrite, saltpeter, potassium nitrite, or benzoate 
of soda, or which have been salted for preservation. §-17:8(¢) (3), B. A. 1. 
Order 211, Revised. 

“ Trape CORRESPONDENCE 99 (1940). See also U. S. v. 200 Cases of Canned 


Salmon, 289 Fed. 157. 
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“FRESH TOMATO JUICE” on his product, the Administration stated 
that in view of the provisions of the Act which classes labeling as 
constituting misbranding if false or misleading in any particular, 
it felt that the designation should be avoided on the ordinary 
canned article.** Similarly, oil-processed cold storage eggs cannot 
be labeled as ‘“‘SEELED FRESH EGGS.” #4 

On the other hand, it is to be noted that the Administration is 
not disposed to take exception to the use of the term “FROZEN 
FRESH” when it is applied to packaged frozen foods, provided 
they are actually fresh when frozen.*® 

So far as the use of the phrase “HOME MADE” to indicate a 
brand is concerned, the Food and Drug Administration has ruled 
that if the particular food to which this term is applied is one 
which the public might still expect to be made in the home kitchen 
for commercial sale—for example, orange marmalade—the term, 
even though qualified by the word “Branp,” should not be used in 
cases where the product is made in ordinary commercial factories. 
If it is applied on the other hand to some product which is gen- 
erally understood to be no longer made in the home for commercial 
distribution, the term “HOME MADE” might possibly be used with- 
out a misleading implication, provided the particular food is made 
under conditions simulating those in the home as closely as pos- 
sible so far as the formulas and ingredients used are concerned.*® 

“ TRADE CORRESPONDENCE 281 (1940). 

“U.S. v. Rhodes Ranch Egg Co., F. N. J. No. 2192 (1941). 

“TRADE CORRESPONDENCE 71 (1940); Trape CorresponvENCE 258 (1940). 
It may be considered that these interpretations are not in accord. Both freezing 
and canning are forms of preserving foods; if the tomato juice is actually fresh 
when canned it would appear to have the same status as food which is fresh 
when frozen. But this distinction is not a valid one. The tomato juice could 


legally be labeled “cannep FRESH,” while the frozen product would be mis- 
branded if labeled simply “FRESH.” 


, if the articles are prepared in 
the same manner as on the farm or in the country such terms—if qualified by 
the word “styLe” in the same size and style of lettering—may be used. It is to 
be noted that Sausage containing cereal cannot be labeled “FARM sTYLE” or 
“COUNTRY STYLE,” nor may lard not rendered in an open kettle be designated in 
such a manner, § 17.8(c)(5), B.A.I. Order 211, Revised, 
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Sufficient illustrations have been given to indicate the attitude of 
the courts and the Food and Drug Administration toward repre- 
sentations made upon behalf of a food product. Whether or not 
all of the interpretations of the Administration will be approved 
by the courts must, in some instances, necessarily await judicial 
determination. But it must be understood that no statement ap- 
pearing in the labeling is entitled to escape scrutiny because of 
some ancient legal precept. The distinction between a statement or 
direct representation and a suggestion by indirection is immaterial, 
if the result is to create an erroneous impression in the mind of 
the ultimate consumer. 


Materiality of facts 


Another question which proves troublesome at times is: Does 
the phrase “in any particular” as used in this provision of the Act 
include all particulars, or is it confined generally to representations 
of a material nature? The question is one not easily answered, 
nor is the rule easily applied in a particular case.** 

In considering labeling in this light it is necessary to deal with 
three different categories of representations which are not distinct 
but almost imperceptibly shade off into one another. Thus there 
are representations of a material character; representations of an 
immaterial nature; and expressions of opinions. As to the first 
two types, the author believes that altogether too much emphasis 
has been placed upon the materiality of the statements under 
scrutiny. For the Act does not impose the requisite that the label- 
ing be fraudulent, which would naturally inject the element of 
materiality. On the contrary, the only criteria created by the pres- 
ent provision are falsity or deception. Putting aside for the time 
being the factor of falsity, what determines the misleading prop- 
erties of a label? Its context or subject matter? Generally speak- 
ing, no. Labeling is guilty of deception, as we have seen, when it 
serves to create a false or erroneous impression in the mind of the 

“When is a statement material? There appears to be no clear-cut definition 
of the term. Generally it relates to those matters as to which an average prudent 
consumer ought reasonably to be informed before purchasing the commodity. 


Cf. definition of term in General Rules and Regulations under the Securities 
Act of 1933, as amended, Rule 455. 
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purchaser. It is this effect that counts. It is logical, therefore to 
anticipate that the courts will consider primarily the effect of 
the statement upon the ultimate consumer, without too much re- 
gard to its ‘“‘materiality.” #* Of course it may be argued that an 
immaterial or inconsequential representation carries no weight and 
hence makes no impression upon the purchaser. While it must 
be admitted that some of the cases have imposed the requirement 
that the statements be of such a nature that the consumer relies 
upon them in making the purchase, nevertheless the element of 
reliance is too elusive to serve as a criterion. How can it be stated 
with any degree of certainty just what statements “the ignorant, 
the unthinking, and the credulous” *° will or will not rely upon? 
In the final analysis, every statement, design, or device in the label- 
ing is placed there for some deliberate purpose. Otherwise, as one 
court has pointed out, its presence would amount to “a waste of 
printers’ ink.” °° It may be true, perhaps, that by itself such a 
statement may carry little or no conviction to the prospective pur- 
chaser, but it must be read in combination with all the representa- 
tions appearing in the labeling: the cumulative impression of the 
entire label—not the single effect of one inconsequential statement 
—is controlling. “The ultimate impression upon the mind of the 
reader,”’ an appellate court recently remarked, “arises from the 
sum total of not only what is said but also of all that is reason- 
ably implied.” ** 

The conclusions arrived at above are confirmed in part by the 
fact that the same Congress which enacting the provision under 
consideration inserted in the Wheeler-Lea amendment to the 
Federal Trade Commission Act an injunction against false food 
advertisements which are “misleading in any material respect. =e 
This would appear to denote a legislative intent to apply a stricter 
rule to the labeling of food than is required of advertisements of 
the same products. 


“See n. 7, supra, 

US Say, 62 Packages, etc. Marmola Prescription Tablets, 48 F. Supp. 878. 
” Bradley v. U. S., 264 Fed. 79, 

* Aronberg v. Federal Trade Commission, supra. 

® Section 15(a), Federal Trade Commission Act. 
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That the conclusions drawn are not altogether clear of doubt 
is freely admitted. It will be remembered that we prefaced these 
remarks with the acknowledgment that the problems involved are 
difficult of legal solution; that application of these theories is no 
easier is also conceded. To this discussion can only be added the 
admonishment that not too much reliance be placed on the im- 
materiality of the label statements criticized as misleading. 


Expressions of opinion 


Are expressions of opinion in the labeling of a food, as dis- 
tinguished from statements of fact, amenable to the law? This 
raises another question: May an opinion—which is usually defined 
as an expression of what one thinks or believes about a subject— 
be “false” or “misleading” ? 

Disregarding for the moment the point that the statute is di- 
rected at misleading as well as false statements, the answer is 
evident. A fact may be true or false; the same criteria, however, 
is not applicable to an opinion. Indeed, opinions may only be 
honest or dishonest; they cannot be true or false. Thus we may 
have an “honest opinion” but not a “true opinion.” °° 

That is not to say that a dishonest opinion is without the pur- 
view of the law. There can be no question that, even under the 
Sherley amendment provision which required actionable state- 
ments to be both false and fraudulent, such an expression was 
amenable to the prohibition of the Act. The Supreme Court of 
the United States has pointed out: 

“Tt is said that the owner has the right to give his views regard- 
ing the effect of his drugs. But state of mind is itself a fact and 
may be a material fact, and false and fraudulent representations 
may be made about it ; and persons who make or deal in substances, 
or compositions, alleged to be curative, are in a position to have 
superior knowledge and may be held to good faith in their state- 
ments. * * * Congress recognized that there was a wide field in 
which assertions as to curative effect are in no sense honest ex- 
pressions of opinion but constitute absolute falsehoods and in the 


*® This conclusion finds support in the common law definition of fraudulent 
statements; thus the expression of an opinion cannot sustain a claim of fraud. 
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nature of the case can be deemed to have been made only with 
fraudulent purpose.” *4 

This answers one phase of the question. It may be postulated 
that in those instances where an opinion is expressed in bad faith 
or dishonestly, it is to be considered an ‘absolute falsehood,” and 
consequently subject to the prohibition of the law. This rule, in- 
deed, has been affirmed by many cases. A careful reading of such 
decisions indicates, however, that dishonest statements are not 
condemned as opinions, but on the ground that they actually consti- 
tute a false and fraudulent representation of a “state of mind,” 
which itself is a fact. 


Honestly-held opinions 


The point that dishonest opinions are to be condemned on a 
factual basis does not dispose of the subject. It still leaves un- 
answered the question of whether an opinion, honestly held and 
honestly made, which nevertheless serves to create a false or 
misleading impression in the mind of the consumer is actionable. 

Now a clear distinction must be drawn between an expression 
of opinion and a statement of fact. For example, a manufacturer 
may sincerely believe that his product is of the highest quality ; 
indeed he may qualify his label declaration by stating: 


“WE BELIEVE THIS PRODUCT TO BE OF SUPREME QUALITY” 


Nevertheless, if standards are in effect which set up the speci- 
fications for various grades of quality for that particular com- 
modity, his label declaration is measurable as a statement of fact. 
What he believes is immaterial. Couching his label statement in 
terms of an opinion does not thereby result in its being treated 
as an opinion where its truth may be tested by objective criteria. 
As a matter of fact we may go so far as to say that a belief held 
only through ignorance and an ostrich-like attitude is not an 
honestly-held opinion. 

On the other hand, there are matters not capable of being 
judged save on a subjective basis, for example, flavor or aroma. 
Likewise there are theories concerned with nutrition. The latter 


“7 Cases of Eckman’s Alterative v. U. S., 239 U. S. 510, 
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may be generally recognized in that they are accepted as a work- 
ing hypothesis by most experts; yet they remain opinions. Toma- 
toes, for example, were considered to be injurious to health 
several centuries ago; that belief was an opinion, nor did its 
universal acceptance as being true make it a fact. The distinction 
is elusive primarily because our mental processes are inclined to 
accept what we consider reasonable as being true. 

This discussion discloses that the subject is of more importance 
that a cursory consideration might first have indicated. The Food, 
Drug, and Cosmetic Act does advance a solution to this admit- 
tedly perplexing question, but before discussing it, several legal 
aspects are noteworthy. First of all, it appears clear on legal 
precedent that honestly-held opinions set forth in the labeling of 
a food product are not actionable as false or misleading. Thus 
Mr. Justice Holmes in the famous Johnson case intimated that 
Congress, in enacting the Federal Food and Drugs Act of 1906: 

“k * * was much more likely to regulate commerce in food 
and drugs with reference to plain matter of fact, so that food and 
drugs should be what they profess to be when the kind was stated, 
than to distort the uses of its constitutional power to establish 
criteria in regions where opinions are far apart.” °° 

This suggests that legislation, which attempted to prohibit the 
expression of an opinion, is unconstitutional. Mr. Justice Hughes, 
moreover, in a dissenting opinion filed in the same case, said: 

“Tt is, of course, true that when Congress used the words ‘false 
or misleading statement’ it referred to a well defined category in 
the law and must be taken to have intended statements of fact 
and not mere expressions of opinion.” 

Whether or not the Supreme Court today would take an iden- 
tical stand is, of course, conjectural." In the first place, the two 
Acts—that of 1906 and of 1938—differ in phraseology. The 
prior provision dealt expressly with “any statement * * * which 
shall be false or misleading in any particular.” It will be noted 

® U.S. v. Johnson, 221 U. S. 488. Expressions of opinion are not actionable 


as such under the Federal Trade Commission Act. Scientific Mfg. Co. v. Fed- 


eral Trade Commission, 124 F.2d 64. 
&« For an excellent study of the recent attitude of the courts, see Ue baVed 


Jugs, etc. of Dr. Salsbury’s Rakos, 53 F. Supp. 746 (1944). 
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that emphasis is placed upon that term in the above opinions. 
Patently a “statement” by definition relates exclusively to a repre- 
sentation of fact: one cannot have a “‘statement of opinion”; the 
phrase is contradictory. The present enactment, on the other 
hand, makes no mention of “statement.” It merely refers to 
“labeling.” What weight the courts will give this change in 
terminology is unpredictable. It does, however, indicate a broader 
Congressional intent than the previous legislation. 

However, this fact in itself could not avoid the unconstitutional 
limitations suggested upon the right of Congress to legislate in 
this connection. It is true that the law is not intended to invade 
the domain of speculation. And certainly where an honest differ- 
ence of opinion exists, the exponent of one belief or opinion can- 
not legally be placed in jeopardy under a criminal statute. 

Yet an additional problem arises so far as special dietary food 
products, for example, are concerned. There exists now, and per- 
haps always will exist, differences of medical opinion with respect 
to the effect of such articles. And any attempt to regulate such 
fields would indeed be contrary to the public interest, in that it 
might seriously hamper scientific advance. 

On the other hand, the public are not guinea pigs, nor should 
the unscrupulous be permitted to shield themselves behind such a 
facade. Moreover, it might indeed be argued that the enforce- 
ment of remedial statutes of the nature of the Federal Food, 
Drug, and Cosmetic Act demands, at times, a break with princi- 
ples arbitrarily set by the common law.®* For the question would 
appear to be whether the consumer of the product distinguishes— 
as the law does—between a statement of fact and an expression 
of opinion. Does he, in making his purchases, weigh, or in the 
proper instance, ignore opinions, placing his reliance on factual 
representations alone? The answer, of course, is that he does not. 
Such a distinction would call for more perspicacity than the aver- 
age purchaser possesses. If it were so, there obviously would be 
no purpose in the manufacturer encumbering his labeling with 
expressions of opinion. 

If the question were again to be presented to the Supreme 

ag tl BRICKS E Dotterweich, 64 S. Ct. 134. 
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Court for determination, it is quite reasonable to anticipate that 
the decision might be different. Its conclusion may well be based 
on the premise that, while not capable of being characterized as 
false—for the reasons already discussed—such expressions may 
nevertheless be described as misleading. And in considering 
expressions of opinion which may prove deceptive, the test of 
liability is not necessarily the ancient criteria of “fact” and ’’opin- 
ion,’ but rather, as a later court has suggested, any word, state- 
ment, or illustration which serves to create or lead to a false 
impression in the mind of the purchaser.°’ Certainly it cannot be 
denied that an opinion—and an honest one at that—is just as apt 
to affect the consumer in this manner as is a statement of fact. 
Again, the court might consider that to grant immunity to such 
expressions would merely open the door to misrepresentations 
couched in terms of opinion, and consequently would defeat the 
purposes of this provision.*® 


Existence of difference of opinion 


The above discussion, however, is more or less academic. For 
confronted thus by both constitutional and practical considera- 
tions the Federal Food, Drug, and Cosmetic Act carefully avoids 
these controversial fields by setting up a criterion against which 
opinions in a labeling dealing with nutritional and other claims 
may be tested. It does not declare the expression of opinions on 
such matters actionable should they prove false or misleading. It 
does, however, insist that in those instances that an opinion is 
stated in the labeling which is contrary to the substantial and re- 
liable knowledge on the subject, then the full and complete story 
must be told. Thus Section 2.3 of the general regulations provides 
that the existence of a difference of opinion, among experts quali- 
fied by scientific training and experience, as to the truth of a 
representation made or suggested in the labeling, is a fact, which 
if unrevealed, will render the label misleading. It is only essential 

See U. S. v. 95 Barrels, etc. Apple Cider Vinegar, supra; U. S. v. Ameri- 
can Laboratories, supra; Taylor v. U. S., supra. 

® Senate Report No. 361, p. 4. However in passing it may be remarked that 


such considerations did not apparently affect the decision in the Johnson case 
which involved a “mild cancer cure.” 
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to disclose this conflict in those instances where there is a material 
weight of opinion contrary to the statements made. 

This provision, it will be. observed, neatly circumvents the 
quandary created by possible constitutional limitations. It treats 
the subject in the same manner applied to dishonest opinions—in 
one instance, by declaring that a false and fraudulent representa- 
tion of a “state of mind” is a fact; in the other, by constituting 
an undeclared “difference of opinion” as a fact. The expression 
of the opinion is not, in itself, actionable; the offense, rather, is 
the failure to advise the public of a determinable fact concerning 
the opinion. 

It is evident, of course, that this provision is directed primarily 
at drug manufacturers who attempt to bring up in support of 
the therapeutic and corrective claims in the labeling of their prepa- 
ration the opinion of a few, employed for the occasion, whose ex- 
pressed views are at variance with either demonstrable scientific 
facts or the consensus of medical opinion in the particular sphere. 
It is likewise principally concerned with opinions cited in support 
of medicinal claims, which may have found expression in archaic 
medical literature but no longer find sanction with any substan- 
tial medical or technical group. One Congressional Report had 
pointed out that: “If medical opinion is the sole criterion of the 
truth or falsity of a claim, that claim, in all fairness to the pro- 
spective users of a drug, should be sustained by the honest views 
current in a numerically significant group of competent and reli- 
able practitioners, among whom are experts in the field in ques- 
tion. 7"? 

Although these remarks are directed primarily at patent 
medicines, the provision is equally applicable to food products, 
and more particularly, foods sold on the basis of their special 
dietary properties, although other articles also come within its 
scope. T’hus where the labeling of a canning compound offered 
“A FEW FACTS ABOUT PRESERVATIVES,” which failed to reveal 
that statements accredited therein to a Professor Long were made 
many years ago before the knowledge of resistance to clostridium 


® Senate Report No. 361, p. 16. 
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botulinus and the dangers from it in canning had been acquired, 
it was deemed to be false and misleading.® The manufacturer 
may well bear in mind the admonishment of Judge Chestnut to 
one defendant, in a case involving a medicinal preparation: 

“* * * T do not think that any dealer * * * is justified in put- 
ting out statements to the public which he cannot back up by 
satisfactory authority. And the mere fact that he can find a man 
here and there [to] say that he believes that so and so will do 
this and that, when the great volume of human intelligence and 
knowledge is to the contrary, does not justify you in making the 
claims that you have. That is to say, the small sporadic individual 
opinion here and there, or your own statement * * * when that is 
opposed to the whole weight of human knowledge * * * [does 
not justify your] acting on individual and sporadic personal 
expression of opinion as against the enlightened judgment and 
knowledge of people who are experienced * * *,”’ 

Summing up, this regulation imposes upon a manufacturer who 
undertakes to offer a product for any particular purpose the re- 
sponsibility of surveying the scientific information relating to 
such product. If he finds substantial and reliable opinion, con- 
temporary in nature, and shared, on the whole, by competent 
technicians, including recognized experts on the subject, then he 
may, without qualification, frame his claims in accordance with 
such consensus. On the other hand, should he discover that an- 
other numerically significant group honestly differs with the first, 
then the law requires that he reveal the existence of this difference 
of opinion. It is not necessary that he withdraw the first repre- 
sentations, nor even modify them unless he sees fit to. In other 
words, the existence of a conflict of this nature does not, in itself, 
condemn his labeling. It does, however, make it necessary that 
the purchaser be advised on the label of such conflict. 


Material weight of contrary evidence 
What constitutes a “material weight of evidence contrary to 
such representation” is, of course, a question of fact in every case. 
U.S. v. 89 Packages of Mrs. Price’s Compound, etc., F. N. J. No. 4489 


(1942). 
“U_S. v. Maher, N. J. No. 26784 (1936). 
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Generally speaking, it denotes substantial and reliable opinions 
shared by experts qualified by training and experience to pass 
judgment on such questions. We will again have occasion to 
allude to this subject in our discussion of expert testimony and 
the reader is referred to that section for the type of evidence 
recognized by the courts in this connection, and the latitude per- 
mitted such witnesses. The reader is also referred to the quota- 
tion from the House Report on Section 201(n) of the Act, 
appearing in the following section of this chapter. 


Failure to reveal material facts 


An additional innovation to food product labeling is Section 
201(n) of the Federal Food, Drug, and Cosmetic Act. Broadly 
speaking, this provision imposes upon the manufacturer or dis- 
tributor the duty to tell the complete truth concerning his product. 
The injunction is phrased as a rule of construction, and accord- 
ingly serves as a statutory guide both to the seller and the courts. 

This provision directs that, in determining whether the labeling 
of an article is misleading, there be taken into account, not only 
the representations actually made or suggested, but also the extent 
to which the labeling fails to reveal any facts (a) which may be 
material in the light of such representations or (b) with respect to 
the consequences which may result from the use of the product, 
under the conditions of use prescribed in the labeling, or which 
may be customary or usual. 

Like the one previously discussed, this provision is patently 
concerned more with drugs, devices, and cosmetics than with 
foods. However, it is not limited by the statute to any particular 
products, and indeed has been applied to foods in a number of 
instances. It consequently demands our attention. Moreover, the 
growing marketing of foods bearing claims of special properties 
makes it necessary to give increasing consideration to these aspects 
of the law. 

The House Report dealing with this provision is pertinent. 
After first discussing the ineffectiveness of a proposed provision 


which required scientific support for representations made, the 
Report continues: 
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This section is also offered as a solution to a difficult legal problem. 
It is a well-known principle of law that a statute providing punish- 
ment for the commission of an offense must describe the offense with 
a reasonable degree of certainty. There are clear implications in cases 
arising under the prior Food and Drugs Act and other laws that Con- 
gress may not, by a simple and unqualified prohibition against mis- 
leading representation, penalize the making of a representation of 
therapeutic effect regarding the truth of which opinion differs. 

The reason for this limitation on the power of Congress is apparent. 
Whether the labeling of an article would be misleading and the prod- 
uct be thus misbranded would depend in a prosecution on whether the 
jury found it to be misleading. 

If the Congress were to provide that a representation, about the 
correctness of which qualified opinion differed, would be misleading 
if the jury agreed with the experts holding one view but not mislead- 
ing if the jury agreed with the experts holding the other view, it is 
apparent that the manufacturer would be unable to tell in advance 
whether his labeling violated the statute. There would therefore exist 
the kind of uncertainty which would invalidate the statute. But it is 
undesirable to permit misleading claims to be made simply because a 
few experts can be found on the occasion of a trial to support them. 

One of the important applications of Section 201(n) relates to this 
problem. If only a few experts regard a label statement of curative 
value as true but the great body of qualified experts in that particular 
field regard the statement as untrue, then there may be substantial 
ground for concluding that the curative claim is misleading unless it is 
qualified in such a way as to show the existence of conflicting opinion 
as to its truth. Certainly a consumer seeking a remedy for a disease 
condition has the right to know, when it is a fact, that the representa- 
tions of curative values have only a narrow and limited support; and 
if the labeling fails to reveal that fact, which is a material fact in 
the light of the representations made, then the labeling may be re- 
garded as misleading. However, the misleading character of the label 
may be corrected by an appropriate qualifying statement revealing 
this material fact. 

In such circumstances, therefore, the manufacturer can easily ascer- 
tain by consulting qualified experts in the field whether there is a 
material weight of opinion contrary to claims he desires to make, and 
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there would exist no uncertainty of the kind that would invalidate 
the statute.” 


Applying this construction to the labeling of foods, the require- 
ment in effect makes it essential to qualify any statement contained 
in the labeling in order to prevent the promulgation of half-truths 
and ambiguity. It is evident, of course, that in itself this provision 
does not compel the manufacturer to make any declarations not 
otherwise necessitated by the Act. But in those instances that 
statements are made the complete story must be told. 

For example, where the amount of milk present was less than 
that ordinarily found in standard milk bread, the Administration 
suggested that the reference to milk in the ingredient list be 
qualified by a statement that the product was not a milk bread in 
order to satisfy the statutory provision under discussion.®* In an- 
other opinion the Administration indicated that the unqualified 
name “STARCH” means cornstarch to the average purchaser; the 
use of any other type of starch required a statement of the particu- 
lar kind, such as “potato staxcu,” if Section 201 (n) of the Act 
was to be complied with. 


Consequences which may result from use 


The section deals, in addition, with the consequences which may 
result from the use of the product. It must be recognized of course 
that such consequences may be negative as well as affirmative. In 
other words, the fact that no results will occur is just as material 
to the purchaser as the fact that effects, other than contemplated, 
may be experienced. Thus where a boric acid compound was sold 
as a preservative and “antiseptic preparation” for home canning 
purposes it was held that the claims were misleading in that they 
omitted to reveal that the processing recommended might fail to 
effect proper sterilization and thereby result in danger to health, 
and also that the amount of boric acid recommended to be added to 
various canned products was such as might render the foods dele- 

“ House Report No. 2139, pp. 7-8. 


* TRADE CorRESPONDENCE 90 (1940), 
“ TRADE CoRRESPONDENCE 344 (1940). 
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terious in character.” Patently, both types of consequences are of 
importance to the purchaser. 

With these remarks serving as a background, it is clear that this 
aspect of Section 201 (n) is concerned primarily with: 

(1) Representations relating to the efficacy and nutritional 
value of the product ; and 

(2) Representations relating to the dangerous potentialities of 
the product. 

Representations of any other character, obviously, are generally 
excluded from the purview of this rule of construction, for the 
reason that it cannot be definitely said that they are followed by 
any consequences. So far as this aspect of the rule is concerned, 
it is only the failure to speak out in the labeling concerning the 
possible effects or lack of effects of the food which invokes this 
section of the Act. To illustrate, vitamins and mineral products 
still unaccepted for special dietary uses by competent medical opin- 
ion as essential to dietary deficiences are required to bear the label 
statement : 


“THE NEED FOR * * * IN HUMAN NUTRITION HAS NOT 
BEEN ESTABLISHED” ® 


In the case of foods it must be admitted that the provision has 
few applications. It is peculiarly applicable, however, to those 
articles which are represented as having special nutritional ad- 
vantages, and should be borne in mind by the labelers of such 
products. 


Form of qualification 


Before concluding this subject a word must be said about the 
form such revelation of material facts should take. The qualifying 
statement is required to be an affirmative and forthright one. The 
Administration has pointed out that “labeling which merely dis- 
claims responsibility of the manufacturer for activity of any article 
is not regarded as complying with this provision of the law.” * 

“U.S. vy. 89 Packages of Mrs. Price’s Compound, etc., supra. 


® FEDERAL REGISTER, Nov. 22, 1941. 
* Trade Notice, December 4, 1941. 
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Such a statement, moreover, is subject to the requirement that 
it appear conspicuously upon the label and in terms comprehensible 
to the ordinary purchaser of the product. 


ForMS OF OBJECTIONABLE LABELING 


Different aspects to be considered 


The labeling of a food may be misleading in many respects. It 
is not alone sufficient, in preparing the labeling of the product, to 
consider only the selling claims made on behalf of the preparation. 
Every aspect of the /abeling must have equal attention. It will be 
remembered that the statute bans labeling which is deceptive in any 
particular. It therefore becomes a question in each case whether 
or not, im the light of all the circumstances, the product is subject 
to the condemnation of the Act. 

It must be evident therefore that we cannot confine our remarks 
to any one phase of the labeling. Indeed, not only are verbal state- 
ments appearing on the label to be scrutinized carefully, but it must 
also be borne in mind that the deceptive representations may be 
pictorial in character. Any instrumentality, in fact, which serves 
to create an erroneous impression in the mind of the purchaser is 
within the ban of the statute. | 

Of course, all verbal statements must be examined in the light 
of this statutory requirement. N or, as we have indicated, should 
the scrutiny be confined only to the claims and representations con- 
tained in the labeling. Of equal importance in this connection is 
(a) the brand-name, (b) the title of the product, (c) the list of 
ingredients, (d) the statement of net contents, (e) the directions 
for use or preparation, (f) the name and the address of the spon- 
sor of the article, (g¢) statements made concerning other products 
and, finally, (h) the failure to be informative as to the conse- 
quences of its use and application. It will be seen that the com- 
prehensive scope of this provision extends to, and reinforces, 
almost every other provision of the Act dealing with food prod- 
ucts. 


In the following sections we will discuss the various forms de- 
ceptive labeling may take. 
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Dress and form of product 


The dress of the package may be objectionable. For instance, 
it may convey to the consumer the false impression that he is pur- 
chasing a foreign and not a domestic product, and consequently 
result in a violation of this provision.“ Again, the form of the 
product may subject it to criticism. For example, an article which 
closely simulates the appearance and general characteristics of an- 
other without, however, conforming to its generally accepted 
identity, is deceptively labeled. Thus, where it was purposed to 
pack a fish product in sausage casing, similar to meat sausage ex- 
cept that it consisted of chopped fish, the Food and Drug Adminis- 
tration warned that on a product that has the appearance and 
general characteristics of the customary sausage, it believed the 
labeling should very specifically advise the consumer that the prod- 
uct is not one composed of meat ingredients. In this connection, 
it pointed out, the courts have ruled that the name “‘SAUSAGE”’ is 
inappropriate on articles other than those conforming to the gener- 
ally accepted identity of sausage.® 

And in the same connection the Administration has ruled that 
vegetable cooking fats which have the appearance of lard, and are 
used for essentially the same purposes, must be labeled with some 
expression indicating their true composition in order to prevent 
purchasers from receiving the erroneous impression that they are 
lard.” 

The deception may result from the use of a misleading color. 
Since this, in addition, constitutes adulteration under the Act and 
is discussed in a later chapter where a number of illustrations are 
given, it will be sufficient for our purpose to allude to only one 
example at this point. Thus, diluted orange juice drinks, such as 
orangeades and the concentrates or beverage bases from which 
they are prepared, which simulate orange juice through the use of 
yellow artificial coloring matter, have been considered to be a 
source of deception to the consumer.” 

™ See, for example, Schraubstadter v. U. S., 199 Fed. 568; U. S. v. 5 Cases 
of Champagne, 205 Fed. 817. 

” TRADE CORRESPONDENCE 286 (1940). 


Trem 351, S.R.A.-CHeEm. (1920). 
™ Notice to Orange Beverage Industry, Nov. 15, 1935. 
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Even taste may contribute to deception. Thus it has been held 
that since Cheddar cheese never contains pepper, the addition of 
this condiment in minute quantities to accentuate the sharp flavor 
of the product constitutes misbranding.” 


Deceptive pictorial matter 


Graphic matter, such as illustrations and vignettes, may readily 
prove a source of deception. Any pictorial matter on the labeling 
which delineates the product other in size, quality, or quantity than 
that actually within the package may give a misleading impression 
regarding its contents, and result in the product being misbranded 
under this provision of the law. Nor may the purposes for which 
the food may be used be misrepresented by means of an illus- 
tration. Finally, the manufacturer must be careful to see that the 
vignette does not suggest the presence in the package of in- 
gredients which are not present. 

Thus a correspondent asked whether it was permissible under 
the Federal Food, Drug, and Cosmetic Act to display lettuce leaves 
on a dish in connection with a vignette display of canned salmon, 
canned tuna, or canned shrimp, in which the salmon, tuna, or 
shrimp was displayed in the form of a salad placed on top of the 
leaves. The Food and Drug Administration advised him that if 
such a vignette merely suggested a form in which the contents may 
be served and did not suggest the presence in the can of ingredients 
not present, nor in any other manner give a misleading impression 
regarding the contents of the can, there was no ob jection to such 
an illustration, since probably no one would expect a lettuce leaf 
in canned salmon, tuna, or shrimp. However, the possibility was 
suggested that a vignette of the kind described might represent 
that the contents of the can were suitable for the preparation of 
salads. If they were not of the particular grade or quality usually 
employed for that purpose, the illustration was misleading.*® 

Several of the Notices of Judgment also describe the type of 
displays deemed violative of the Act. For example, a vignette 


™U. S. v. 80 Cases, etc. of Creamed Old English Cheese, N. J. No. 29677 
(1936). 


™ TRADE CorRRESPONDENCE 211 (1940). 
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which included prominent pictorial representations of appreciable 
amounts of string beans, lima beans, asparagus, peas, carrots, and 
a pimiento was condemned as false and misleading when affixed to 
a product containing approximately 60 percent of carrots and 
potatoes, only a small quantity of peas and lima beans, and no 
string beans or asparagus.** Again, where large mushroom slices 
were pictured but examination disclosed an appreciable proportion 
of small mushroom pieces of irregular shape and of stems, the 
product violated the statute. Nor was the misbranding cured by 
the label statement: ““MUSHROOM PIECES AND STEMS.” * Indeed, 
the color of the illustration may also contribute to the deception. 
Thus one shipment was proceeded against because the fruit 
pictured failed to have the appearance of pitted cherries nor were 
they the color of water pack cherries.“® 

To summarize the considerations to be taken into account in 
judging whether or not a vignette is false or misleading, the 
labeler should bear in mind the following points: 

(1) The identity, size, quality, or quantity of the product 
should not be distorted or misstated. Thus, cream-style corn can- 
not be pictured as whole grain corn nor can an illustration depict- 
ing asparagus spears appear on a can of bottom cuts. 

(2) The vignette, however, need not be confined to the con- 
tents of the package but may illustrate (a) its sources, such as a 
fruit tree or an entire fish; or (b) its uses, such as a salad, or a 
dish prepared from the package’s contents.” 

In this last connection, however, the labeler must be careful not 
to indicate a use for which the food is not appropriate. Indeed, 
accuracy in picturing the product should, at all times, be the prime 
objective. 


The title of the product 


In view of the attention concentrated upon the name of the 
average food product, it must be evident that the food may be 


“UJ. S. vy. 154 Cases of Canned Mixed Vegetables, N. J. No. 24211 (1935). 
™ U.S. v. 139 Cases, et al. of Canned Mushrooms, F. N. J. No. 2236 (1941). 
U.S. y. 449 Cases, et al. of Canned Cherries, F. N. J. No. 3091 (1941). 
™ Tpape CORRESPONDENCE 211 (1940). 
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condemned if the title used to designate it is misleading because of 
ambiguity or for some other reason. And this rule relates to 
brand names as well, as we will see. Thus the name “NULADE 
EGGS” when applied to oil-processed cold storage eggs, was deemed 
to constitute a false and misleading representation that they were 
fresh or newly laid.” 

Under the Federal Food and Drugs Act, the rule was laid down 
that a product was deemed to be misbranded, if it was named after 
one or more, but not all, of its constituents. Nor did the fact that 
elsewhere upon the label, or in other printed matter, the complete 
formula was given, justify the use of such a false title. A 
similar regulation has been promulgated under the current Act. 
Thus, Section 2.7 (b) of the general regulations provides that in 
those cases where a food contains two or more ingredients, its 
labeling may be considered misleading, among other reasons, be- 
cause the name employed to designate the preparation includes, or 
even suggests, the name of one or more of the ingredients of the 
food, but fails to include the names of all the ingredients, And this 
is so even though the names of all the ingredients of the product 
are stated elsewhere in the labeling. 

The provision is, moreover, closely related to Section 403 (i) of 
the Act which requires that the label of a food bear “the common 
or usual name”’ of the preparation, “if such there be.”’ Ordinarily, 
of course, the name of a food is thought of as being a single term, 
although the use of a combination expression as the common or 
usual name of the article is not, obviously, impossible. But, as we 
have seen, a title confined to one or more of the principal ingredi- 
ents of the product—but not all—is subject to the charge that it 
is false and misleading. Consequently, it may become necessary to 
include in the title the names of all ingredients. It must be admit- 
ted, however, that such hybridized appellations are seldom ‘“com- 

“U.S. v. Rhodes Ranch Egg Co., F. N. J. No. 2192 (1941). A similar rule 
is applicable to meat and meat products. § 17.8(a), B.A.I. Order 211, Revised, 
provides that such products may not be labeled with a false or deceptive name. 


However, established trade names which are usual to such articles and are not 


false or deceptive may be employed provided they are first approved by the Di- 
rector of the Division. 


™ Regulation 14(f£). See also Trade Notice, August 7, 1937. 
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mon or usual names’ ; their only possible justification is that they 
are informative to the consumer of the product. In this connection, 
attention must be called to the fact that the label of a food is re- 
quired to bear a common or usual name only in those instances 
where it possesses one. The use of manufactured and special titles 
to describe a product quite frequently demands resort to the use 
of an uxcommon and unusual name, since, in most instances, it has 
been invented solely for the purpose of designating the particular 
preparation. It is true, of course, that it usually comprises a series 
of familiar food names, but it may be questioned whether the law 
contemplates this method of labeling. 

This apparent conflict between the two provisions is, however, 
easily solved. In those instances that the food has a common or 
usual name, such a title should appear upon the label. It is not 
requisite that each of the ingredients be named therein. Thus it is 
quite proper to entitle a product “Soup MIxTURE.” Where, how- 
ever, consumer usage and acceptance has not created a common or 
usual name for the product, two courses are open to the labeler. 
He may, first of all, select a totally arbitrary designation, being 
careful that it does not suggest one of the ingredients to the ex- 
clusion of the others. Or in the alternative he may entitle the 
product by a combination or hybridized name containing refer- 
ence to all the ingredients. 

However, the arbitrary substitution of coined or fancy names 
for the common names of articles of food is discountenanced, both 
as a violation of the requirement that a food bear its common or 
usual name and upon the additional ground that they frequently 
serve to mislead and deceive the purchasers as to the identity of 
the articles. When a food has come to be recognized by the public 
under a well-known name, it must be labeled with the title by which 
consumers are accustomed to identify it. Of course there is no 
objection to the use of fanciful names provided they are designated 
as brand-names and appear in connection with the common name 
of the product for the purpose of distinguishing between articles 
of different manufacturers or producers.*° 

The use of a combination name as the common or usual name 


“Trem 143, S.R.A.-CHemM. (1915). 
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of the product is governed by certain conditions. The principal 
one is that the ingredient which predominates in the preparation 
must be named first." The reason for this requirement is, of 
course, evident. Consumer usage, however, may occasionally dic- 
tate a different arrangement or order, if the consuming public has 
acquired an understanding of the true proportions over a period 
of many years, such as ‘““PORK AND BEANS,” in which the beans, 
of course, predominate.*? 

A word of caution must be appended in this connection. For 
it must be borne in mind that the very attempt to include every 
ingredient in the title of the food may in itself cause the mis- 
branding of the product. For example, where a valuable com- 
ponent is present in the preparation in insignificant amounts, not 
sufficient to contribute to the characteristics or efficacy of the 
product, the appearance of its name in the title of the compound 
may prove deceptive. If this is the case, the designation of such 
ingredient should be accompanied by some qualifying expression. 

To illustrate the rule stated in the foregoing paragraphs, an 
examination of the labeling of mixtures of cane and maple sirups 
is appropriate. Thus, when both maple and cane sugars are used 
in the production of sirup the label should be varied in accordance 
with the relative proportion of the ingredients employed. The 
name of the sugar present in excess of 50 percent of the total 
sugar content should, of course, be given the greater prominence 
by appearing first in the title. For example, a sirup, the sugars 
of which consist of 51 percent cane sugar and 49 percent maple 
sugar, should be branded as “CANE AND MAPLE SIRUP,” or “SIRUP 
MADE FROM CANE AND MAPLE SUGAR.” However, as we have 
noted, the terms ‘““MAPLE SUGAR” and “MAPLE SIRUP” may only 
be employed on the label as part of the name when those substances 
are present in substantial quantities as ingredients. They should 
not appear as part of the name when only a minute amount is em- 
ployed to give a maple flavor to the product. Consequently a cane 
sirup containing only sufficient maple sirup or sugar to contribute 
a maple flavor should be labeled as “CANE SIRUP, MAPLE FLAVOR,” 


"Cf. Section 201(n) of the Act. 
™ Cf. TRADE CorRESPONDENCE 137 (1940). 
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or “CANE SIRUP FLAVORED WITH MAPLE.” ®* To otherwise empha- 
size the maple sugar by including it unqualifiedly in the title 
constitutes misleading labeling. The subject is discussed at length 
in a later chapter and the reader is referred to these pages for 
a fuller exposition. 

It must be of course evident that the title of a food may also be 
deceptive in that it suggests or recommends unwarranted uses 
for, or accomplishments of, the product. To give only one illus- 
tration, the Food and Drug Administration has pointed out the 
inappropriateness of the title “ICE CREAM POWDER” on a product 
essentially a ‘‘stabilizer.” °* Additional attention is extended to 
this aspect in the next chapter. 


Brand and trade names 


A brand or a trade name may constitute a representation to the 
same extent as the title of the food product. Where its connota- 
tions are misleading, consequently, even a semi-fanciful name 
may result in the misbranding of the product. Thus confections 
labeled ‘““HONEYCRISP”’ were charged with violation of the law 
where the product contained little or no honey.** And a cat and 
dog food entitled ‘“mMatp o’MEAT” was found to be misbranded 
when it was prepared from meat by-products instead of meat.*® 
In another case a food product designated as ‘““BRANO FLAKES” 
was condemned upon the ground that the article was labeled to 
convey the impression that it was composed of bran whereas it 


®Foop Inspection Decision 75 (1907). The reader may gain the impres- 
sion that sirup made from cane sugar is cane sirup. This is not so. Refined cane 
sugar dissolved in water does not give cane sirup but simply sugar sirup. Cane 
sirup, of course, is prepared by concentrating cane juice. 

* TrapE CORRESPONDENCE 290 (1940). The subject of common or usual 
names for foods is discussed at length in Chapter 16. See also Chapter 7 for 
false food titles. 

® TJ. S. v. 21 Cases of Candy, F. N. J. No. 4331 (1942). In U.S. v. S. Fisher 
& Co., N. J. No. 24248 (1935) the name “PINE PATTIES” was considered a rep- 
resentation that the product was pineapple covered with chocolate. It was con- 
demned as misleading since the product consisted of pineapple cores covered 
with a coating containing more cocoa bean shell than chocolate usually contains. 

“UJ. S. yv. 262 Cases of Dog & Cat Food, F. N. J. No. 1495 (1939). 
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actually contained approximately 68 percent of other substances.** 
The name “cHocco-yEastT” has also been condemned as a repre- 
sentation that the food contained appreciable amounts of yeast; 
in fact its content of this ingredient was insignificant.** And a 
product fabricated from cocoa, sugar, with only a small amount, 
if any, of malt was held to be misbranded under the label “cHo- 
CO-MALT,” which intimated that it was composed of chocolate and 
malt in substantial proportions.®® As a final illustration, the brand 
name “CHAMPYNE AMERICAINE,” accompanied by a foreign de- 
sign, was considered false and misleading applied to an efferves- 


cent alcoholic beverage having the flavor of a fermented apple 


product.®° 


The fact that the additional ingredients are or are not stated 
elsewhere upon the label does not affect the application of the 
injunction against false or misleading names. Thus the name 
“PEAR FRUZERT”’ to describe essentially a fruit product which con- 
tained undeclared added water, sugar and starch was deemed 
misbranded.** On the other hand, a product labeled ‘oLtvita 
BRAND OLIO,” which declared its exact content of 85 percent cot- 
tonseed oil and 15 percent olive oil, was also condemned since the 
name was not considered appropriate to a blend substantially 
comprised of cottonseed oil.°? 


“U.S. v. 350 10-Pound Cases of Brano Flakes, N. J. No. 21262 (1933). 
But cf. Skinner Mfg. Co. v. General Foods Sales Co., 52 F. Supp. 432 (Raisin- 
Bran). 

“U.S. v. 1,200 Boxes, etc. of Chocco-Yeast, N. J. No. 21282 (1933). 

“U.S. v. 9934 Doz. Jars of Flavor-Rite Cho-Co-Malt, N. J. No. 21308 
(1933). 

U.S. v. 120 Bottles of Carlene’s Imperial Champyne Americaine, N. J. 
No, 25884 (1935). The Federal Trade Commission has also proceeded against 
misleading fanciful trade-names. See Justin Haynes & Co. v. Federal Trade 
Commission, 105 F.2d 988, cert. den. 308 U. S. 616. See also “trade-mark” cases 
such as Worden & Co. v. California Fig Syrup Co., 197 U. S. 516; Krauss v. 
Jos. R. Peebles’ Sons Co., 58 Fed. 585; Brooten v. Oregon Kelp Ore Products 
Co., 24 F.2d 496. 

"U.S. v. 15 Cases of FruZert, F. N. J. No. 2478 (1941). 

"U.S. v. 52 Cases, etc. of Salad Oil, N. J. No. 21443 (1933). It is to be 
noted, however, that somewhat similar names—“oLIVAROMAL” and “KOLOLIVA”— 
were held not to be misleading as suggesting that the coloring substances which 
they designated contained either olive oil or a color or flavor derived from such 
oil. U.S. v. 1 Can Kololiva, 24 F. Supp. 110. 
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Indeed, it is interesting to note that the brand name used may 
be condemned upon the ground that it has acquired a meaning 
which results in its becoming deceptive. Thus, the title ‘“ayps 
CANDY” was alleged to constitute a false and misleading device in 
that it implied to purchasers that the product was an appropriate 
and effective aid in reducing body weight, having acquired this 
significance by statements and designs appearing in a circular 
bearing the statement: “Now! MANY LOSE WEIGHT BY NEW, 
EASY PLAN. AYDS EASY REDUCING PLAN AND CANDY.” ® The 
force of this particular decision is however questionable. While 
it is undoubtedly true that a trade name or title may acquire a 
secondary meaning and thus constitute a representation in that 
regard, nevertheless it is difficult to see how such a connotation 
may be developed solely through its use in an advertising circular. 

This injunction against the use of misleading deceptive brand 
names is particularly appropriate in the case of imitations. Care 
must be taken to see that the product is not designated by a name 
similar to the genuine article, nor should any terms be used indi- 
cating that it is prepared from a natural fruit or from a standard 
flavor, when it is not. For instance, the expression “VENALLOS”’ 
would not be a proper brand name for a preparation intended to 
imitate vanilla extract.** 


Selection of food titles and brand names 


In the selection of both a common name and a brand designa- 
tion for his food product the manufacturer should ask himself the 
following questions concerning the title under consideration : 

Does the name serve to give the product a value to the purchas- 
ing public which it would not otherwise possess, in any of the 
following particulars? For example, does the name falsely imply : 

That the product was made for the government in accordance 
with its specifications and of corresponding quality; that the 
manufacturer is connected with the government in some way; 
that the article has been passed upon, inspected, underwritten, or 
endorsed by it? 


“U.S. v. 17 Boxes of Ayds Candy, F. N. J. No. 2976 (1941). 
* Foop Inspection Dectston 47 (1906). 
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That the product is composed, in whole or in part, of ingre- 
dients or materials, which, in fact are contained only to a negli- 
gible extent or not at all; that it has qualities or properties which 
it does not have? 

That the product was produced in, or came from some locality 
famous for the quality of such articles, or is of national repu- 
tation? 

That the product is made by some well and favorably known 
process ? 

That the product has been inspected, passed, or approved after 
meeting the tests of some official organization, charged with the 
duty of making such tests expertly and disinterestedly, or giving 
such approval? 

That the product was made under conditions or circumstances 
considered of importance by a substantial part of the general 
purchasing public? 

That the product was made or produced in a country, or city, 
or locality, considered of importance in connection with the public 
taste, preference, or prejudice? 

That the product has the usual characteristics or value of an 
article properly designated by such a title when, in fact, it lacks 
the necessary ingredients to conform with such identity? © 

If the answer to any of the questions postulated is in the af- 
firmative, a serious question arises as to its choice, since it is apt 
to be deemed misleading and a violation of the statute. 


Changes in formula 


A possible source of deception may arise from the continued 
use of a particular name for a product whose formula has been 
materially changed. Minor changes and improvements in the in- 
gredients of foods are constantly being made by manufacturers, 
of course, and are not usually a subject of criticism. Nevertheless 
should the manufacturer make a change in the formula of a food 
product, and that change be of such a character that it would, in 
the light of all circumstances, naturally affect the attitude of pur- 
chasers, the law requires that customers be clearly and fully 
advised as to the variation in composition. 

* Cf. Annual Report of the Federal Trade Com mission, 1941, pp. 87-88. 
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This rule was laid down in a case involving baking powder. 
The original product had built up a high reputation over a long 
period of years, principally upon the fact that it contained cream 
of tartar. The manufacturer changed the formula by omitting 
the cream of tartar and substituting in its place a phosphate 
powder. The label of the new product was corrected in minor 
respect, but it retained the same name, the same coloring and 
style of printing, and indeed the general appearance of the label 
previously used. The food was deemed to be misbranded under a 
State law similar to the Federal enactment, despite the fact that 
it truthfully stated the ingredients in an inconspicuous place on 
the back of the can, and the label was not in itself objectionable. 
It should also be noted that the revised label clearly declared it to 
be a “NEW LABEL.” 

The court held that the label of a new product of this character 
was required to be so different from the old, in appearance and 
prominent legend, that the usual consumer, familiar with the old 
brand and ignorant of any change, would have her attention ar- 
rested, and thus be prompted to suspect, if not know, that the two 
products were not the same, and hence be led to make a careful 
investigation of the complete label.®° 

Another aspect of this subject should have our attention. The 
removal of one ingredient and its replacement by a constituent of 
another type may not only affect the character of the product but 
also its use for a particular purpose. In other words, the new 
product may not possess all of the purposes of the former article, 
or its utilization may be restricted to some extent. To continue 
to sell such a food under its customary label and trade name obvi- 
ously constitutes misbranding since deception of the consumer 
may be foreseen. 


Misleading ingredient list 

As we will see, the Act requires that the label of a food, fabri- 
cated from two or more ingredients, bear the common or usual 
name of each ingredient. The statutory prohibition against 


“ Royal Baking Powder Co. v. Emerson, 270 Fed. 429 (1920). 
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labeling that is false or misleading in any particular is applicable, 
of course, to this declaration. 

The subject is discussed in detail in Chapter 17 and the reader 
is referred to the exposition therein contained. 


Misrepresentations concerning other products 


The labeling of a food may be false or misleading not only on 
the basis of representations made for the product itself but also 
on the ground that it bears similar statements with respect to 
another food, drug, device, or cosmetic.** 

The substance of this regulation is an innovation to Federal 
food control.®® Its primary objective appears to be to forbid the 
inclusion in the labeling of false and misleading claims on behalf 
of other products sold by the same manufacturer. The practice 
has sometimes been followed, for example, of putting out two 
products, labeling the first with no misrepresentations for that 
article but with false claims for the second, and labeling the sec- 
ond product with no misrepresentations for it but with false 
claims for the first.°° Thus, as early as 1910 the Government was 
defeated in its attempt to proceed against a combination drug and 
device, consisting of a plaster pad for application in cases of 
hernia or rupture to which a cone-shaped receptacle containing 
the drug was attached. The label in that case was placed upon the 
pad, although it referred to the therapeutic properties of the drug. 
A demurrer, based in part on the ground that the label was not 
upon the drug, was sustained.?” 

There would appear to be other applications for this regulation. 
Thus it may be held to refer to the disparagement of a food or 
other article manufactured and sold by another company. This 
form of unfair competition has long been considered to be exclu- 
sively within the jurisdiction of the Federal Trade Commission; 
the present regulation, technically at least, extends similar power 
to the Food and Drug Administration within its own sphere. 

“ GENERAL REGULATIONS, § 2.7(a). 

**It has, however, appeared in the alcoholic beverages regulations, and in 
addition has been frequently enforced by the Federal Trade Commission. 


® Senate Report No. 361, pp. 8-9. 
™ U.S. v. Stuart, N. J. No. 496 (1910). 
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Whether it will be utilized is, of course, a matter of speculation. 

In this connection it is interesting to note that the Federal 
Alcohol Administration regulations expressly forbid any state- 
ments which may be deemed to disparage a competitor’s product 
in the labeling of alcoholic beverages.1°! Examples of such ex- 
pressions dealing with the labels of distilled spirits are: 


“CONTAINS NO NEUTRAL SPIRITS OR ALCOHOL” 

“MATURED NATURALLY—NOT HEAT TREATED” 

“NOT A COMPOUND, BUT A DELICIOUS DISTILLED DRY GIN” 

“SHOULD NOT BE CONFUSED WITH IMITATIONS THAT ARE 
MADE FROM NEUTRAL SPIRITS” 

“CONTAINS NO HEADACHES” 


However, whether statements of this character are equally 
actionable under the Federal Food, Drug, and Cosmetic Act when 
they appear in the labeling of other types of food products is 
questionable. It must be emphasized that the alcoholic beverage 
regulations do not condemn such statements as false or mislead- 
ing. On the contrary, they are arbitrarily excluded from liquor 
labeling, and, it would appear, this provision is concerned more 
with the statutory injunction against unfair competition than 
deceptive labeling?” 

Yet a third situation to which this provision may be considered 
applicable is where the labeling of a product bears a false or mis- 
leading representation of comparison with respect to another 
article. Thus if the labeling under consideration made the claim 
that it was similar in identity or efficacy to another, it would 
undoubtedly fall within the ban of this section, if the statement 
were false or misleading. Such phrases as “As GoopD AS,” “BET- 
TER THAN,” would come within the purview of this provision. 


Misleading testimonials 

It will be remembered that it is not essential that the deceptive 
statement be made as a direct and express claim or representation. 
Testimonials, for instance, aside from the personal aspect given 


1 § 5.41(a) (2), Part 5. 
1 See Federal Alcohol Administration Act. 
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them by their letter form, are also considered a general represen- 
tation to the public for which the manufacturer will be held 
responsible.1°? Thus where no express claims were made in the 
labeling, but instead the misleading “REPorTs”’ and “RECOM- 
MENDATIONS” of others were repeated—prefaced by the phrase 
“THE DOCTORS SAY:’—the product was deemed to be mis- 
branded.** And a “contact card” included in the labeling of a 
drug was considered a false and misleading representation where 
it read: 


“PLEASE CONTACT: NAME___________ ADDRESS 
CITY__.__ STATE AMICON FIDENT HESWILT 
BE RELIEVED OF_________. THROUGH THE CONSISTENT USE OF 
WITTONE AS I HAVE BEEN BENEFITED,” 


and the statements (business reply card) : 


“WITTONE REPRESENTATIVE: I WOULD LIKE TO USE WITTONE. 
PLEASE DELIVER TO ME A BOTTLE OF YOUR FAMOUS AND CELE- 
BRATED MEDICINE FOR I BELIEVE WITTONE WILL BENEFIT ME AS 
IT HAS COUNTLESS OTHER SUFFERING PEOPLE.” 1% 


Indeed, the fact that a testimonial is genuine and honestly repre- 
sents the opinion of the writer does not justify its use if it serves 
to create a misleading impression about the product.1 

It may be stated as a general rule that no statement should be 
made in the form of a “testimonial” which, if made as a repre- 
sentation directly sponsored by the manufacturer, would be re- 
garded as false or misleading in any particular. 


Refund guarantees 


One final warning must be given so far as “refund guarantees” 
are concerned. Thus, statements in the labeling of foods, which 
guarantee specific results “or money refunded,” may be so worded 


Cf. Ivem 21, S.R.A.-CHEM. (1914). See also U. S. v. 15 Cartons, etc. 
Sekov Reducer, 45 F, Supp. 52. 
ime Us S. v. John J. Fulton, 33 F.2d 506 (1929). 
U. S. v. 180 Doz. Bottles of Wittone, D. D. N. J. No. 344 (1942). 


ITEM 21, S.R.A.-CHEM., supra. Cf. Aronberg v. Federal Trade Com- 
mission, supra, 


MISLEADING REPRESENTATIONS 167 


as to constitute misbranding under the Act. Obviously, such 
“agreements” frequently tend to create a misleading impression 
in the mind of the consumer. And, if this is so, it is immaterial 
that the manufacturer stands ready to fulfill this offer, and that 
the purchase price of the preparation is actually refunded, upon 
demand, as promised.1°7 

In this connection the regulations governing the application of 
the Federal Alcohol Administration Act indicate specifically the 
type of guarantees which—whether or not it be false—is never- 
theless considered likely to mislead the consumer.1°° No objection 
is raised to the use of an enforceable guarantee in substantially 
the following form: 


“WE WILL REFUND THE PURCHASE PRICE TO THE 
PURCHASER IF HE IS IN ANY MANNER DISSATISFIED 
WITH THE CONTENTS OF THIS PACKAGE.” 


Name of guarantor 


However, vague and unenforceable ‘“‘guarantees” and ‘‘war- 
ranties” are prohibited. Analysis will show that such statements 
are not actually guarantees or warranties, but trade on the weight 
of these terms merely to emphasize the value of the product. 
Examples of expressions subject to criticism on this score are: 


“GUARANTEED TO CONSUMERS By * * *” 

“WARRANTED TO BE THE BEST PRODUCT IN ITS PRICE RANGE” 

“CERTIFIED TO BE PURE AND FREE FROM DELETERIOUS MATTER” 

“GUARANTEED TO BE TEN YEARS OLD” 

“GUARANTEED TO BE DISTILLED IN THE STATE OF * * *” 

“ATTESTED TO BE MADE BY MODERN, SCIENTIFIC MANUFACTUR- 
ING PROCESSES” 109 

™ Tid. 


6 § 5.41(a)(5), Part 5. 
Cf. U. S. v. 856 Cases of Grapefruit Juice, et al., F. N. J. No. 2101 (1941). 


CHAPTER 7 


FALSE AND MISLEADING REPRESENTATIONS 
(Continued ) 


FALSE REPRESENTATIONS 


False labeling statements 


Our previous discussion of labeling has, for the most part, been 
confined to misleading and similarly deceptive declarations. The 
condemnation of the statute, however, is equally directed at false 
labeling statements. Although it might be said in one short phrase 
that a false representation is one which is substantially untrue it 
must nevertheless be admitted that to appreciate the full signif- 
icance of the prohibition it becomes essential to deal with this 
subject with more particularity. In no other way is the manu- 
facturer, or his advisor, equipped to answer questions concerning 
the label of his own products. 

Of course it is obvious that an enumeration of each and every 
false misrepresentation which is condemned by the broad inhibi- 
tion of the Act is impossible. As a matter of fact, there were over 
30,000 cases arising under the prior Federal Food and Drugs Act, 
and although not all were concerned with false representations, the 
difficulties of dealing with those that were, even in summarized 
form, is evident in a volume of this nature. In most instances 
moreover where the deception is intentional, its form is limited 
only by the ingenuity of the unscrupulous manufacturer. On the 
other hand, the remark of the United States Supreme Court that 
“it is not difficult to choose statements, designs, and devices which 
will not deceive” is not altogether true. Frequently, with no in- 
tention whatever of violating this provision of the law, its compre- 
hensive injunction is breached in some respect. Since, as we will 

168 
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see, such ignorance or innocence is no defense to a prosecution 
under the statute, a review of the various types of representations 
which are open to criticism is both material and pertinent. 

Before considering this subject, however, it must be emphasized 
that Section 403(a) of the Act cannot be treated alone. It is, 
indeed, closely correlated, not only with the other misbranding 
provisions of the statute, but also with those concerned with the 
adulteration of food products. Thus an imitation of another food 
which is improperly labeled also violates the provision under con- 
sideration. An inaccurate statement of the quantity of the con- 
tents of the product breaches not only Section 403(e) but also 
may be condemned as being false. Again, the failure to declare the 
presence of artificial flavoring upon the label of a food may serve 
to create an erroneous impression in the mind of the consumer. 

As we have indicated, the same relationship exists between this 
provision and those dealing with the adulterative cheapening of 
articles of food. For example, if any substance has been substi- 
tuted in whole or in part for a product it can readily be seen that 
the food is not only adulterated—under Section 402(b) (2)—but 
in addition its labeling is usually false or misleading. An illustra- 
tion is butter which contains less than the prescribed percentage 
of butter fat. Obviously, such a product cannot legally be labeled 
“BUTTER”; such a title would be untruthful. 

That is not to say that the inhibition against false labeling is 
confined only to the other statutory requirements or merely com- 
plements such sections. On the contrary, it is applicable to all 
labeling statements, regardless of whether they be mandatory or 
voluntarily declared. 

Yet another aspect of this subject should have our considera- 
tion. In most cases a label is subject to criticism on the ground 
of falsity, ambiguity, or insufficiency. It is not, in other words, 
fully and properly informative. But this may not prevent the dis- 
tribution of the food itself, 7f such label defects are corrected or 
cured by a clear and direct statement. To put it another way, the 
product itself is seldom at fault; its sale under an honest label 
would not ordinarily be banned save in those instances where it 
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may also be injurious or inferior or in conflict with the standard- 
ized specifications provided by law.’ 


Types of false statements 


What are the usual complaints against violative labels of this 
kind? Although, as we have indicated, a complete enumeration 
of such faults is impossible, nevertheless the proscribed statements 
do, on examination, fall into a number of distinct categories. 
Thus the labeling of a food may be deemed false by reason of its 
bearing untrue representations with respect to its identity, origin, 
condition, state, treatment, size, shape, style, quality, strength, 
uses, purposes, nutritional value, or medicinal properties. 

It is evident, of course, that many of these aspects are related. 
A false statement concerning the origin of a product may affect 
its identity. Thus the declaration on the label of cottonseed oil, 
which was artificially colored and flavored to simulate olive oil, 
that it was “PURE OLIVE OIL IMPORTED FROM LUCCA TOSCANA 
ITALY’ obviously constitutes an actionable statement not only con- 
cerning the identity of the product, but also its origin." It may 
also constitute a deceptive allegation as to the quality of the par- 
ticular food. Other overlapping is equally apparent. But for the 
purposes of the, ensuing discussion the broad classifications will 
be found to be an easy approach to our subject. 


Collateral misrepresentations 


There are, of course, other forms of false labeling besides those 
types above enumerated. Usually, though, they are collateral mis- 
representations, not directly concerned with the character of the 
food. Among such actionable representations are those which 
falsely represent that the manufacturer owns a laboratory in 
which the product offered is analysed and tested. Or the claims 
may be made upon the basis of misleading or ill-founded demon- 
strations or scientific tests. Alleged “widespread” tests may only 

*Cf. Yearbook of the Department of Agriculture, 1913, pp. 126-7. 

* U.S. v. 10 Cases of Olive Oil, F. N. J. 2779 (1941). The Federal Trade 


Commission has also proceeded against such practices. Federal Trade Com- 
mission v. Walker’s New River Mining Co., 79 F.2d 457. 
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be pretended ones. Similarly, the false statements may relate to 
allegations of widespread and critical professional acceptance or 
use. The misrepresentations may concern the history of the prod- 
uct, or the circumstances involved in its manufacture. In short, 
any representations misstating any facts which bear on the value 
of the article to the consumer are to be condemned, as well as un- 
true claims of official, or similar acceptance, use, or endorsement 
of the food product.” 

In a somewhat similar connection the Federal Alcohol Adminis- 
tration regulations expressly prohibit representations in the label- 
ing of alcoholic beverages which deal with analyses, standards, or 
tests that are likely to mislead the consumer. The fact that the 
statement may be true is of no consequence; their deceptive nature 
alone is to be considered. Examples of proscribed statements of 
this type are: ® 


“FROM 20 To 30 SCIENTIFIC DETERMINATIONS ARE REQUIRED 
FOR EACH BOTTLE TESTED” 

“ANALYZED BY STATE LABORATORIES AND FOUND TO BE PURE 
AND FREE FROM DELETERIOUS INGREDIENTS” 
“CHEMICAL ANALYSIS SHOWS THIS WHISKEY TO CONTAIN THE 
FLAVORING, AROMA, AND OTHER CHARACTERISTICS 
OF FOUR YEAR OLD WHISKEY” 

“BEFORE BOTTLING IT IS SUBJECTED TO THE MOST RIGID TESTS 
FOR ITS TASTE, BOUQUET, AND AROMA, BY OUR 
TECHNICAL(STAFY, »signed ** *)* * 8. CH.E. 

“THE * * * LABORATORIES, RECOGNIZED EXPERT AUTHORITY, 
TESTS AND JUDGES * * * PRODUCTS” 

“TASTED AND APPROVED,” signed by THE * * * RESEARCH 
INSTITUTE” 

“TASTED AND TESTED TO ASSURE THE HIGHEST QUALITY FLAVOR- 
ING AND FREEDOM FROM DELETERIOUS INGREDIENTS” 


*Cf. Annual Report of the Federal Trade Commission, 1941, pp. 86, 88-89; 
U. S. v. 100 Packages, etc. Dormalgin, D. D. N. J. No. 90 (1940); U. S. v. 12 
Doz. etc. Kemozone Solution, N. J. No. 20365 (1933); U. S. v. 22 Bottles of 
Pyro-Sana, N. J. No. 20383 (1933); U. S. v. 288 Packages of Verified Mag- 
nesia Dental Cream, N. J. No. 27365 (1937). 

* Federal Alcohol Administration Regulations, Part 5, § 5.41(a) (2). 
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This prohibition does not extend to other types of food prod- 
ucts, however, unless the statement is false or misleading in any 
particular. 

It must also be emphasized, before we deal with specific vio- 
lative claims, that a label may be at fault both by reason of posi- 
tive statements made thereon, and matter deliberately omitted. 
In other words, the failure to declare essential information con- 
demns the labeling equally as much as an affirmatively false or 
ambiguous misstatement. For Section 201(n) of the Act must be 
taken into consideration in determining whether or not a particu- 
lar labeling is violative. And that provision requires that not 
only the actual representations made or suggested be the deter- 
minant, “‘but also the extent to which the labeling fails to reveal 
facts material in the light of such representations.” Hence it is 
essential that the label tell the entire truth concerning the product. 


Identity of the food 


As may be readily appreciated, false or deceptive representa- 
tions concerning the identity of the particular food product are 
the principal offenders against this provision of the Act. Briefly, 
the product in such cases is not what the labeling claims it to be 
but instead another food, generally of an inferior character. In 
other words, the composition of the article fails to conform to its 
title. 

In those instances that specifications for the product have been 
fixed by regulation or by statute or by the label itself the violation 
is usually clear and uncontrovertible. Standards of this nature, 
once promulgated, are of course controlling. Nor, generally 
speaking, are any variation from their terms, or tolerances, per- 
missible unless expressly allowed. It becomes necessary only to 
compare the article to the criterion. Should it be found wanting 
in any respect the food is to be considered misbranded. Thus the 
Act of Congress defining butter does not recognize artificial 
flavor as a normal ingredient. A product sold as butter which 
contains added artificial flavor is, therefore, misbranded.4 


“Cf. “Notice to Butter Manufacturers and Dealers,” Food and Drug Ad- 
ministration, November 22, 1933. 
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The question of tolerances of this nature arose in connection 
with a shipment of cottonseed pebble-sized cake and cottonseed 
meal that contained a smaller amount of protein than declared on 
the label. The court pointed out: 

“The contention of the defendants is that the statute upon 
which the information was based permits of some variation from 
the precise statement made on a label, some ‘tolerance.’ * * * I 
think the statute permits of no variation from the truth in the 
label on a package of food, however slight the variation may be.” ® 

The solution, however, is not quite as simple when the food 
product under consideration is unstandardized. In such cases it 
must be asked whether or not the article meets the commonly 
understood description of the product. What, for example, is the 
custom or use of the trade in respect to such food? What pre- 
cisely does the consumer expect to receive when he orders an 
article under that name? ® The answers to these questions assist 
in determining whether or not the food is truthfully denominated. 

It must be admitted that this fact is at times difficult to deter- 
mine. For example, a number of food titles have no precise trade 
or consumer recognition; in other words, the name carries with it 
no discernible identity. Thus, where the Food and Drug Admin- 
istration claimed that the title “‘NESBITT’s CALIFORNIA JUICE 
SWEETENED” was false and misleading applied to a soft drink 
containing approximately 50 percent of added sugar, the U. S. 
Circuit Court of Appeals, affirming the decision of the lower 
court, pointed out: 

“As to the misbranding, the contention [of the government] 
was that in the trade ‘ORANGE JUICE SWEETENED’ is used to indi- 
cate a sugar content of about 15 percent, whereas Nesbitt’s product 
has over 50 percent sugar. The court was justified in finding that 
the phrase ‘ORANGE JUICE, SUGAR ADDED,’ had been applied to 
products having about 15 percent sugar, and that ‘syRUP’ was ap- 
plied to products having about 65 percent sugar, but that there is 
no special meaning in the trade of the term ‘SwEETENED.’ * * * In 

®U. S. v. Feeders Supply & Manufacturing Co., 15 F. Supp. 385. 

*U. S. v. 80 Cases, etc. of Creamed Old English Cheese, N. J. No. 29677 
(1936). 
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the natural meaning of the word ‘SwFETENED’ there is no impli- 
cation of any particular percentage of sugar.” * 

Fortunately, a large body of technical and chemical knowledge 
has been developed as to the content and composition of many 
food products. Principal among such standards are those formu- 
lated by the Food and Drug Administration and issued from time 
to time under the prior Act. Nor must we overlook a number of 
excellent references on this subject which are available to the 
labeler of food products. These texts represent, to a considerable 
degree, an index to the characteristics and identity of such articles, 
although it must be noted that they are not in every instance 
either final or conclusive. In this connection it is interesting to 
observe that several texts deal not only with the macroscopic as- 
pects of the food but also its microscopic and chemical properties.°® 

Again, standards have been formulated for a number of foods 
by agencies of the government other than the Food and Drug 
Administration. For example, grade standards for almost all 
fresh and processed fruits and vegetables have been issued by the 
Office of Distribution, War Food Administration of the United 
States Department of Agriculture. They are discussed in Chapter 
13. In addition, a number of meat and meat products are defined 
by regulation, and alcoholic liquors by standards promulgated un- 
der the authority of the Federal Alcohol Administration Act. Nor 
can we afford to overlook the Federal specifications for food prod- 
ucts fixed by the Division of Procurement, or other United States 
official standards that have been promulgated as an aid to the mar- 
keting of farm products, such as wheat, hay, meats, and dairy 
products. In addition, various publications of the several govern- 
ment bureaus—the Bureau of Fisheries, to name only one—con- 
tain carefully prepared descriptions of the genus and species of 
plants and animals. Such definitive material proves of consider- 
able assistance in determining whether or not the labeling of a 

"U. S. v. 492 Cases of Orange Juice, 20 F. Supp. 520 (1937) affirmed sub 
nomine Nesbitt Fruit Products, 96 F.2d 972 (1938). See also U. S. v. 468 
Cases of Tomato Paste, N. J. No. 20615 (1932); U.S. v. 7 Pails, etc. Hun- 


garian Style Lekvar, N. J. No. 24281 (1935). 
*See Chapters 1 and 12. 


*See for example Winton, Structure and Composition of Foods. 
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food is false or misleading in respect to the identity of the 
product.’° 


Substitution of ingredients 


In those instances that another article is substituted for the 
product as represented, it is evident that the identity of the food 
is misstated and the labeling is deemed to be false or misleading. 

In some cases the substitution may be entire; it occurs, for 
example, where a preparation consisting mainly of cornstarch— 
instead of eggs and milk—is labeled as ‘““custTarp” ; ‘! here cheap- 
ened ingredients supplant the genuine. It likewise occurs where a 
product consisting in whole or in part of a pomace wine is sold as 
“OHIO CLARET WINE.” ** Qn the other hand, substitution may be 
partial and relate to one or several ingredients or to the principal 
one, as in the case of coffee chaff and coffee screening mixed with 
coffee, and sold as the latter.‘” Another example is an admixture 
of cereals and spices sold as “SAUSAGE SEASONING.” The name 
is inappropriate, since cereals are neither spices nor seasoning, nor 
are they customarily recognized as ingredients of such a prod- 
uct.1* Similarly, the labeling of chewing gum which indicates the 
presence of fruit, or flavor derived from fruit, when, in fact, arti- 
ficial flavoring has been substituted for such an ingredient, results 
in a violation of this provision.* The substitution itself may be 
cloaked by different means. Thus the undisclosed addition of 
minute quantities of pepper to Cheddar cheese—a condiment 
never found in this product—to accentuate the sharp flavor of the 
article constitutes misbranding.”” 

It is important to emphasize, however, that substitution of in- 


See Varieties of Cheese: Descriptions and Analyses, U. S. Dept. of Agri- 
culture Bulletin No. 608 (1942); A Key to Pea Varieties, U. S. Dept. of Agri- 
culture Circular No. 676 (1943), to name but a few. 

“TTEM 117, S.R.A.-CHEeM. (1915). 

14 Tj. S. v. 60 Barrels of Wine, 225 Fed. 846. 

“Item 181, S.R.A.-CHeM. (1916). See subsection entitled “By-Products” 
in this chapter. Nor may a mixture of coffee, cereal, and foxtail grass seed be 
designated as “corFEE.” U. S. v. 9 Cartons of Coffee, F. N. J. No. 504 (1940). 

“Item 188, S.R.A.-CHem. (1916). 

“Trem 31, S.R.A.-CHEmM. (1914). 

% Cf. U.S. v. 80 Cases, etc. of Creamed Old English Cheese, supra. 
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gredients is not in itself forbidden by the Act. It has indeed 
always been the rule that if the name of the substituting substance 
appears on the label—in other words, if the consumer is clearly 
advised of the alteration in the formula—then no misbranding 
exists. Regulations promulgated under the prior Federal Food 
and Drugs Act, in fact, expressly stated: ““When a substance of a 
recognized quality commonly used in the preparation of a food 
product is replaced in whole or in part by another substance not 
injurious or deleterious to health, the name of the substitute shall 
appear upon the label.” *® Conversely, of course, the failure to 
disclose the substitution meets with the condemnation of the 
statute; this, in brief, is the gravamen of the violation. 

This rule, however, must be qualified in several respects. One 
is reflected in the regulation quoted above. Where the food be- 
comes adulterated because the substance substituted is injurious 
or deleterious, or serves to conceal the inferiority of the product, 
no label declaration, no matter how revealing, can cure its illegal- 
tise 

This is also true in the case of foods whose specifications have 
been standardized by regulations issued under the Act. As we 
have already pointed out, the specified ingredients cannot be varied 
regardless of label disclosure or qualification. The sub ject is dis- 
cussed elsewhere and need not be dwelt on further at this point."§ 

In disclosing the replacement of one recognized ingredient by 
another in a permissible instance, it must also be pointed out that 
placing the name of the substituting substance in the list of in- 
gredients alone may prove insufficient. It almost always becomes 
necessary to include the name of the changed ingredient in the title 
of the food.’ Thus cocoanut prepared for food purposes with the 

* Regulation 21. * See ‘“‘Adulteration,” Vol. 2. 

See Federal Security Administrator y. Quaker Oats Co., 318 U. S. 218 
(1943). The subject is also discussed in Chapter 14, 

® However it must not be assumed that a title cures every substitution of 
ingredients even when the food is unstandardized. Thus where a product la. 
beled as “oLD ENGLISH COCOA” consisted of 88 percent of cocoa and 12 percent 
of added gum, the additional Statement “WITH STABILIZER ADDED” failed to pre- 
vent the article from condemnation, since stabilizers are ordinarily present only 
in minute percentages. It must also be noted that in this case the qualifying dec- 


laration was less prominent than the regular title. U. S. v. 50 Cartons, etc. of 
Cocoa, N. J. No. 29950 (1938). 
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addition of sugar, glucose, or other substances, cannot be labeled 
simply “PREPARED COCOANUT”’ or “SHREDDED COCOANUT,” but the 
presence of the sweetening agents must also be indicated in the 
title.” | 

Another aspect must also have the fullest consideration. Where 
the amount of the principal ingredient is reduced to a negligible 
portion of the entire product by the substitution it may become 
necessary to label the food as an imitation. The subject of imita- 
tions is discussed at greater length in a later chapter ; at this time 
therefore we need give only a few illustrations. Thus, a product 
named “TAMARIND SIRUP’’ is required to contain sufficient tama- 
rind to give it the characteristic flavor. Hence a sirup containing 
no tamarind, or only an immaterial amount, flavored with citric 
or tartaric acid and colored with caramel to simulate sirup of 
tamarind is misbranded unless it is designated as “IMITATION 
TAMARIND SIRUP.” 72 And candy in which cereal products have 
been substituted for cocoanut cannot be labeled as “‘cOCcOANUT 
CANDY.” The same ruling applies also to the use of cereals in place 
of cocoanut in cake icings. The only proper designation for such 
an ingredient is “IMITATION COCOANUT.” 


Incorrect identification 


Incorrect identification of the food must not be confused with 
the substitution of ingredients. The former, for instance, cannot 
be cured by a label declaration; the latter, as we have already 
noted, generally may. Incorrect identification is usually grounded 
in falsehood—an attempt to palm off one product for another. 
As such, of course, it meets with the complete condemnation of 
the statute. Thus, Swiss chard cannot be labeled and sold as spin- 
ach since the two are entirely distinct varieties of vegetables.” 
Nor can the name “CIDER VINEGAR” be applied to a mixture con- 
taining distilled vinegar or diluted acetic acid.2* Similarly, milk 
or skimmed milk, ripened by the addition of a culture, or a starter 

*Item 11, S.R.A.-CHEmM. (1914). 


"Trem 92, S.R.A.-CHEM. (1914). 

* Cf. Irem 16, S.R.A.-CHEM. (1914) relating to the labeling of macaroon 
paste. 

“Trem 290, S.R.A.-CHemM. (1918). 

“UJ. S. v. 84 Cases of Vinegar, F. N. J. No. 2052 (1941). 
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made from a culture, and not subjected to churning, cannot be 
designated by the name “BUTTERMILK.” * . 

Without attempting to enumerate every possible case of in- 
correct identification, attention should be called to a number of 
rulings made in this regard by the Food and Drug Administration. 
Thus, “Honeydew Honey” should not be labeled and sold as the 
product commonly known as “HONEY.” 7° Nor should the name 
“MAIZE” be applied to milo, kafir, or feterita. Milo, for example, 
should be described as “‘mr1Lo”; not as ““MILo MaizE.” Similarly, 
kafir is not to be designated as ““KAFIR CORN.” 27 Moreover, since 
Graham flour is defined as unbolted wheat meal, any product sold 
as this article is required to contain all of the constituents of the 
wheat berry in the proportion in which they exist in the grain. 
Any mixture of various mill runs not including all of the streams 
of the run should be labeled as an imitation.”® 

Vinegar made from evaporated apples or evaporated apple 
products is considered misbranded if labeled “APPLE VINEGAR” 
without further qualification. The term “apple vinegar”’ indicates 
a product made by alcoholic and subsequent acetous fermentations 
of the juice of fresh apples and is synonymous with the expres- 
sions “CIDER VINEGAR” and “APPLE CIDER VINEGAR.” 2° More- 
over, a product made by grinding cottonseed hulls is to be labeled 

*TtEM 147, S.R.A.-CHEM. (1915), 

* ITEM 222, S.R.A.-CHEM. (1917). “Honeydew honey” differs from honey 
in that it usually exhibits plus rotation at 20° C., a high plus rotation of the in- 
verted solution at 87° C., an ash content much greater than 0.25%, and high 


nonsugar solids, and is usually characterized by a very dark color and a peculiar 
molasses-like flavor. 

“Item 190, S.R.A.-CHEM, (1916). Kafir, milo, and feterita are all included 
under the general name of “grain sorghum.” 

*ITEM 12, S.R.A.-CHEM. (1914). It should be noted that this rule was 
issued long prior to the standardization of graham flour, which of course would 
control today. The Food and Drug Administration is doubtful whether the 
product may now be described as an imitation. Its view is that the question of 
whether products failing to meet a definition and standard of identity can be 
sold as imitations or whether their movement in interstate commerce is prohib- 
ited by the Act is one which cannot be determined in any general fashion but 
must be settled for each product on the basis of facts applying thereto. The 
subject is discussed at length in Chapters 11 and 14, 

* Item 394, S.R.A.-CHEM. (1923). See also U.S. v. 95 Barrels, etc. Apple 
Cider Vinegar, 265 U. S. 438. 
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and sold as “GROUND COTTONSEED HULLS.” To call such an article 
“COTTONSEED HULL BRAN” is misleading since it indicates that it 
corresponds to the well-known bran of wheat. The name ‘‘cot- 
TONSEED FEED’’ is likewise misleading as it suggests the presence 
of cottonseed meal.*° And a combination of bran and scourings 
from the wheat is misbranded if it is labeled either “BRAN” or 
“PURE WHEAT BRAN.” Bran, in this connection, is the coarse 
outer coating of the wheat berry obtained in the usual commercial 
milling process from wheat that has been cleaned and scoured.** 
Nor may potato, rice, and cassava starch be designated by the term 
“FLOUR” since that title when applied to potato, rice, or cassava 
products has the identical meaning as when applied to other arti- 
cles, namely, a finely divided or powdered substance containing 
proteids, fat, fiber, and ash constituents from the edible portions 
of the plant, and not starch alone.*” 

The rule is applicable to compound food products and prepara- 
tions as well as the basic staple products discussed above. Thus 
the Administration has contended that the title “HUNGARIAN 
STYLE LEKVAR” is properly given only to a fruit butter prepared 
from fresh plums. A product so labeled but consisting of dried 
prunes, corn sirup, and a small amount of apple chops is conse- 
quently misbranded.** 

Item 237, S.R.A.-CueEM. (1917). In U. S. v. Swift & Co. F. N. J. No. 
4220 (1942) cottonseed meal containing cottonseed screenings were held to vio- 
late the Act. 

“Item 124, S.R.A.-CHEem. (1915). The labeling of mixtures of bran and 
screenings is also discussed in Item 7, S.R.A.-CHEM. (1914). See ITEM 288, 
S.R.A.-CHEM. (1918) for correct definitions of “hominy feed,” “hominy meal,” 


or “hominy chop,” and “corn feed meal,” and the various constituents which may 
legitimately be present in such products. 

Item 130, S.R.A.-CHem. (1915). In Item 132, S.R.A.-CHEem. (1915) 
the Administration distinguishes between “unpolished” and “uncoated” rice; the 
phrases, it is to be noted, are not synonymous. 

*UJ. S. v. 7 Pails, etc. Hungarian Style Lekvar, N. J. No. 24281 (1935). 
This decision, however, appears contrary to trade usage. Lekvar has been de- 
scribed as “a cheap prune butter made for the Hungarian trade. It consists of 
two parts dried prune pulp to one part sugar, cooked to a very heavy consistency. 
Some manufacturers use a mixture, in equal proportions, of dried prune pulp and 
zpple pulp. This combination is mixed with glucose and cooked to a very heavy 
paste.” Subsistence Bulletin No. 5, Fruit Preserves, Jams, Jellies, and Marma- 
lades, Quartermaster Corps, U. S. Army, 1939, p. 36. 
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It must not be concluded that the products described above can- 
not be sold under their true name. Thus the product “PoTATO 
STARCH’’—labeled as such—is a legitimate article of commerce. 
And Swiss chard, obviously, may properly be offered for sale as 
Swiss chard. But in no manner may such articles be sold as flour 
or as spinach, respectively. Indeed, since they lack the character- 
istics of such products, it is doubtful whether they can be marketed 
as imitations. 

It must also be borne in mind that incorrect identification of a 
food may occur because the product contains ingredients other 
than what the consumer expects when he orders an article of that 
name. For example, investigations conducted by the Administra- 
tion showed that purchasers of sour salt understood that they were 
receiving an article consisting of tartaric acid, or citric acid, or a 
mixture of both. Consequently, a product containing alum, labeled 
as “SOUR SALT,” was held to be misbranded.*# 


Inadequate identification 


Yet another reason why the labeling of a food may be character- 
ized as false or misleading in some particular is because of its fail- 
ure to be sufficiently specific. In other words, the identification of 
the product is either deficient or inadequate. The fault of most 
labels subject to this criticism is ambiguity, although deliberate 
deception must not be overlooked. 

The failure to designate the precise variety or species to which 
the product belongs frequently condemns the labeling.2® Thus, 
the term “BEANS” alone appearing on the label of a product gen- 


“ITEM 353, S.R.A.-CHEM. (1920). And a product labeled as a “PHOSPHATE 
BEVERAGE,” which does not contain an appreciable amount of phosphoric acid or 
acid phosphate, is violative of the law. ITEM 239, S.R.A.-CHEM. (1917). 

* However a statement of varietal name is only essential where ambiguity 
may result. It should be noted however that in the case of standardized foods 
such a statement of variety may be required by the regulations. Cf. § 27.000, 
Food Standard Regulations, relating to canned peaches. Previously it had been 
ruled that a declaration of varietal name was not required on the label of canned 
lemon cling and yellow cling peaches, although if given it of course had to be 


true. Item 20, S.R.A.-CHEM. (1914). Such a description is now required by 
regulation. 


FALSE REPRESENTATIONS 181 


erally indicates pea or medium beans. Consequently, where the 
product is of any variety other than these—for example, soybeans 
—the label is required to show plainly the name of the particular 
subspecies.*" 

Moreover, the incorrect designation of the type, as we have 
seen, also results in the label’s illegality. For example, the name 
lima beans is generally applied to the cultivated edible varieties of 
the species Phaseolus lunatus. To give this designation to common 
beans (Phaseolus vulgaris )—chiefly the flat-seeded kind which re- 
semble the lima bean in general appearance—constitutes misbrand- 
ing. Thus it is improper to label the so-called Manchurian Lima 
Beans as “LIMA BEANS”; this vegetable belongs to the group of 
common beans, even though the name is qualified by the country 
of production. A similar ruling is applied to the Korean and Jap- 
anese variety.*® 

It must be observed, in passing, that many questions concerning 
the identity of canned beans have been settled to a considerable 
extent by the formulation and promulgation of definitions and 


Trem 202, S.R.A.-CHEemM. (1917). 

Trem 115, S.R.A.-CHem. (1915). Nor should pink beans be labeled “RED 
BEANS,” or “KIDNEY BEANS.” ITEM 201, S.R.A.-CHEM. (1917). No objection 
however will be offered to the use of the name “red beans” to include canned 
beans of the varieties known variously as California pink, Manchurian red, or 
Kintoki, red marrow, and Mexican red beans. ITEM 268, S.R.A.-CHEM. (1918). 
Moreover, the term “stringless” is not confined to any one variety of bean but 
refers to those varieties which are slowest in developing the fibrous character. 
Similarly, “refugee bean” is a class name applied to several distinct horticultural 
varieties of beans. ITEM 54, S.R.A.-CHEM. (1914). It is also to be noted that 
the name “green lima beans” is to be reserved for fresh beans that are green in 
color, since the term indicates not only the maturity the vegetable has attained 
but also its color. It should not be used if an appreciable quantity of white 
beans is present. Item 386, S.R.A.-CHEM. (1923). It is not clear whether the 
present definitions and standards of identity promulgated for several classes and 
varieties of beans abrogate the foregoing rulings; hence they are given for 
whatever value they may have The standards, it is to be noted, do not consider 
these aspects although, in the case of canned beans, § 52.990 (b), Food Standard 
Regulations, identifies canned “Green Stringless Beans” as pods of the green 
bean plant, and canned “Stringless wax beans” as the pods of the wax bean 
plant. Moreover, “lima beans” or “butter beans” are identified; there is no 
standard for “green lima beans.” 
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standards of identity for this food. This is also true of most 
vegetables prepared in a canned state.*” 

Obviously, a label subject to criticism on the ground of inade- 
quate identification of the product may be readily cured by supply- 
ing the missing information. Generally speaking, this is not 
difficult. It does raise something of a problem, however, in cases 
where the product is recognized by different names in various 
parts of the country. We need not go into this subject with any 
particularity at this point—since the subject is discussed in detail 
in the chapter dealing with the common or usual name of the food 
'—except to point out that it may usually be satisfied by placing the 
principal name of the product on the label, followed by the local- 
ized title in parenthesis. 

How specific the name of the food is obliged to be in every in- 
stance also occasionally proves troublesome. The determinant is 
whether the title offered is sufficiently explicit to be recognized as 
the common or usual name for that particular product. An addi- 
tional factor to consider is whether the designation is ambiguous 
and hence likely to create an erroneous impression in the mind of 
the consumer. If the possibility of such confusion exists, patently 
the precise variety or species should be given on the label. For 
example, the article known as “currant jelly” in this country is 
commonly made from red or white currants (Ribes rubrum), al- 
though black currants (Ribes nigrum) were at times used.?** How- 
ever, a product manufactured from any variety of raisin or raisin 
grape is not entitled to that designation without qualification. 
Since the Greek, or Zante, currant (Vitis vinifera) is of a raisin 
variety, jelly made from this fruit is not entitled to be called “cur- 
RANT JELLY” but should instead be labeled “GREEK CURRANT 

® Strictly speaking, there is no standard for canned beans as such, but for 
certain varieties of canned beans, such as canned “green beans,” “wax beans,” 
“shelled beans,” and “lima beans.” See Chapter 12. 

"It should be noted that the standard for currant jelly, now effective, re- 
lates to red currants or currants other than black currants. § 29.500. Pre- 
sumably jellies made from currants other than those specified would be un- 
standardized foods and should be labeled with their common or usual names if 
they have any, and, if not, labeled in such a way that they would not be repre- 


sented as or purport to be the food for which there was a definition and stand- 
ard of identity. 
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yetty.” *° In a similar connection, the terms “OIL CAKE” and 
“OIL-CAKE MEAL” refers only to linseed cake and linseed meal re- 
spectively; it should therefore not be used to label cake or meal 
made from other than the flaxseed, unless the title is qualified by 
the name of the seed actually employed in its preparation.*! 

A group of products which is frequently labeled incorrectly as 
to identity is fish. Thus, the Food and Drug Administration has 
held that the term ‘“‘SARDINE” may properly be applied to any 
small, canned, clupeoid fish, provided it accompanied the name 
of the country or State in which the fish are taken and prepared, 
and a statement of the nature of the ingredients used in preserving 
or flavoring the fish. For example, small fish of the clupeoid 
family, caught upon or near the shores of and packed in oil in 
Norway, or smoked and packed in oil, may be designated as ‘‘Nor- 
WEGIAN SARDINES IN * * * OIL,” or “NORWEGIAN SMOKED SAR- 
DINES IN * * * ot.” Similarly, a small fish of the clupeoid 
family caught and packed in France may properly bear the title 
“FRENCH SARDINES IN * * * orL.”’? Domestic fish may be labeled 
““AMERICAN SARDINES PACKED IN * * * OIL,” or “MAINE SARDINES 
PACKED IN * * * orn,” or be given some similar appellation. In 
every instance, of course, the nature of the oil employed in the 
packing process should be stated.*” It has also been suggested 
that the name of the particular fish to which the term sardine is 
applied also be placed upon the label, for example, ‘““PILCHARD,” 
or “HERRING.” *® However, California anchovies (Stolephorus 
(Engraulis) mordax) have been erroneously designated as 
“CALIFORNIA SARDINES.” Ichthyologists regard these fish as be- 
longing to the family Engraulide and not to the Clupeid@—a sub- 
family distinct from that to which the several sardines belong.” 
Again, the labeling of Pacific coast rockfish as “RED SNAPPER” 
and “RED cop” has been held to constitute misbranding. The 
snapper is a member of an Atlantic coast species of an entirely 

“Trem 220, S.R.A.-Cuem. (1917). 

“Trem 122, S.R.A.-Cuem. (1915). 

“Foop Inspection Decision 64 (1907) ; see also TRADE CoRRESPONDENCE 403 
(1943) relative to oils used as packing media with canned tuna fish. 


“Foon Inspection Decision 64 (1907). 
“Trem 114, S.R.A.-CHem. (1915). 
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different family; nor is rockfish a cod or related to the cod 
group.” 

Packers of tuna and similar fish also packed on the Pacific coast 
have likewise been advised by what common names they should 
designate their catch. Thus the name “TuNA” may be used to de- 
scribe the species : 


(1) Germo alalunga (Thunnus alalunga (Starks) )—which 
may also be called ““ALBACORE” and “LONG-FINNED TUNA” ; 

(2) Thunnus thynnus—which may also be labeled “BLUE-FIN 
TUNA” and “LEAPING TUNA’; 

(3) Gymnosarda pelamis (Euthynnus pelamis (Starks) )— 
which may also be named “‘tonNo” when packed in the so-called 
Italian style; 

(4) Germo macropterus or Germo germo (Thunnus macropte- 
rus (Starks) )—which may also be called “yELLOW-FIN TUNA.” *° 


However, by trade usage and understanding, the terms ““WHITE 
MEAT TUNA,” “TUNA, WHITE MEAT ONLY,” and equivalent ex- 
pressions can only be applied to the white meat of Germo alalunga 
(albacore) alone.** Accordingly, the use of these terms to de- 
scribe the meats of Thunnus thynnus or Germo macropterus has 
been held to convey a false and misleading impression to the con- 
sumer. Thus where canned fish similar to or identical with Yel- 
low-Fin Tuna was labeled “wHite MEAT TUNA” the government 
proceeded against it as misbranded.*® In another case the title 
“WHITE MEAT FANCY DELUXE TUNA FISH * * * ALBACORE” was 
held not applicable to canned Yellow-Fin or some similar species 
of tuna.*® Indeed, the mere designation “WHITE MEAT FISH” on 
the main label of a can of yellowtail was held to be false and 
misleading, since it was alleged that the term “WHITE MEAT” defi- 
nitely implied to consumers that the product was white meat tuna, 

“Item 345, S.R.A.-CHem. (1920). 

“Trem 218, S.R.A.-CHeM. (1917). 


‘See “Trade Practice Rules for the Tuna Industry,” Federal Trade Com- 


mission, August 27, 1940; ITem 346, S.R.A.-CHEM. (1920); IrEm 390, S.R.A.- 
Cue. (1923). 


“U.S. v. 17, etc. Tuna Fish, F. N. J. No. 1457 (1940). 
“U.S. v. 5 Cases of Canned Tuna Fish, F. N. J. No. 2209 (1941). 
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whereas yellowtail is not a tuna. Nor was this statement consid- 
ered corrected by the inconspicuous reference on the rear panel to 
“WHITE MEAT OF THE BONITA OR YELLOWTAIL.” °° The name 
“BONITO” or “BONITA’’ may be employed to label Sarda chilensis, 
and the title “yELLow TAIL” and “AMBER FISH” to describe Seri- 
ola dorsalis.*1 These fish, however, cannot be called “tuna.” 
Similar questions have in the past arisen concerning the label- 
ing of canned salmon. Several years ago the Food and Drug 
Administration designated the common or usual name of the 
various species.°” Thus, canners were confined to the following 
nomenclature : 
Oncorhynchus nerka 
SOCKEYE or SOCKEY SALMON, BLUEBACK SALMON, RED 
SALMON, REDFISH, Of NERKA SALMON 


Oncorhynchus tschawytscha 
CHINOOK SALMON, KING SALMON, QUINNAT SALMON, 
TYEE SALMON, Or SPRING SALMON 


Oncorhynchus gorbuscha 
HUMPBACK SALMON, PINK SALMON, Of GORBUSCHA SALMON 


Oncorhynchus kitsutch 
COHO SALMON, SILVER SALMON, Or MEDIUM RED 


Oncorhynchus keta 
CALICO SALMON, KETA SALMON, DOG SALMON, Or CHUM SALMON 


Salmo gairdneri 
STEELHEAD SALMON, STEELHEAD, HARDHEAD, WINTER SALMON, 
SALMON TROUT, Of SQUARE-TAILED TROUT 


Salmo salar 
ATLANTIC SALMON 


Following this release to the trade, the number of violations 
arising out of the misstatement of the variety of salmon materi- 


“U.S. v. 66 Cases of White Meat Fish, N. J. No. 29198 (1938). 

“Item 346, S.R.A.-CHEeM. (1923) as amended by ITEM 390, S.R.A.-CHEM. 
(1923). 

" Foop Inspection Decision 105 (1909). 
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ally decreased. However, such cases still occur. Thus a product 
labeled “RED-D BRAND NATURAL RED COLOR AND OIL SALMON” 
was condemned as false and misleading in that the statement was 
held to imply that the article was Red salmon, whereas it was in 
fact Coho salmon. Contributing to the deception was the fact 
that the words “RED” and ‘‘sALMON” were given greater promi- 
nence than the other statements.** In another instance Chum or 
white salmon of an inferior quality was labeled “PINK SAL- 
mon.” *4 

Attention should be called in this connection to the Act of June 
26, 1906 which makes it unlawful for any one canning, salting, or 
curing fish of any species in Alaska to use any label, brand or 
trademark which tends to misrepresent the contents of any pack- 
age of fish offered for sale. However, the use of the terms “red,” 
“medium red,” “pink,” “chum,” and similar names as applied to 
the various species of Pacific salmon under present trade usage 
is not deemed violative of this provision when employed to desig- 
nated salmon of those known species.™® 

The labeling of whitefish brought up a more complex problem. 
The common whitefish (genus Coregonus) and the lake herring 
(genus Leucichthys, formerly called Argyrosomus) are both 
members of the whitefish sub-family (Coregoninae) of the family 
Salmonidae ; the former, however, is the best of the tribe. Taking 
advantage of consumer preference, dealers put on the market a 
lake herring or cisco, calling it “FAMILY WHITEFISH.” To prevent 
economic fraud the Administration thereupon drew the following 
distinction between the labeling of the two varieties. Those mem- 
bers of the genus Coregonus—the common whitefish (C. albus of 
Lake Erie, and C. clupeiformis of the other Lakes) and the 
Menominee or round whitefish, (C. quadrilateralis )—are, it ruled, 
all entitled to be called “wuirerisn.” If other species of the 
genus are labeled “wuitTeFisu,” however, the title should be 


*U. S. v. 100 Cartons of Salmon, F. N. J. No. 585 (1939). See also U. S. 


v. Wetterau Grocer Co., Inc., F. N. J. No. 2718 (1942) wherein coho was re- 
presented as chinook. 


*U. S. v. 247 Cartons of Canned Salmon, N. J. No. 20813 (1932). 
* Alaska Fisheries Law, Title 48, Territories and Insular Possessions, § 237. 


FALSE REPRESENTATIONS 187 


prefaced by the name of the particular species of whitefish em- 
ployed. The members of the genus Leucichthys, comprising a 
number of species of various sizes and appearances, known to 
fishermen by different names according to locality and appearance 
—thus, some are called lake herring, bloater, cisco, long-jaw, and 
there is a black-fin (L. nigripinnis) in Lake Michigan and a blue- 
fin (L. cyanopterus) found in Lake Superior—should only be des- 
ignated by the name by which they are generally known.*® 

The Food and Drug Administration also expressed the opinion 
that the title “MACKEREL” should be applied only to fish belonging 
to the family Scombridae. It called attention to the fact that the 
so-called “attu mackerel” is not a true member of that genus but 
belongs to the family of greenlings (Hexagrammidae), and con- 
sequently could only be labeled by one of the following names: 
ATTU-FISH, ATKA-FISH, ATTU-GREENLING, ATKA-GREENLING, or 
GREENLING.”* 

And where it was attempted to label a species of crawfish 
(Panulirus interruptus) as “CAPE LOBSTER,’ and “‘PACIFIC LOB- 
STER” the Food and Drug Administration held that the term 
“LOBSTER” either unqualified, or when accompanied by a geo- 
graphical name such as “CAPE,” or “PACIFIC,” was an improper 
designation for the product. It did, however, accept the name 
“SPINY LOBSTER” or “ROCK LOBSTER” as proper designation for 
the product, provided the descriptive word was printed in type of 
equal size and prominence as “LogsTER.” But it ruled that the term 
“LOBSTER” without qualification is applicable only to the true lob- 
ster (Homarus).°® 

Similarly, although the name “cAvIAR” may properly be applied 
to any kind of fish eggs prepared after a special method, since the 
eggs first utilized for this product were those of the sturgeon, the 
term has to many people become synonymous with “sturgeon 
caviar.” Consequently, the Food and Drug Administration has 
expressed the opinion that the name of the particular fish from 

“Trem 189, S.R.A.-CHem. (1916). 

“Trem 104, S.R.A.-CHEm. (1915). 


“Item 103, S.R.A.-CueM. (1915). Labels showing pictures of the true 
lobster on canned crawfish are also regarded as false and misleading. 
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whose eggs the caviar is made should be disclosed upon the label. 
Thus the title should read, in the appropriate instance, “WHITE- 
FISH CAVIAR.” °° | 


Condition, state, or treatment 


The identity of the food may be correctly stated upon the label, 
yet the product may still violate this provision of the law by false 
representations concerning its condition or preparation. For ex- 
ample, immature, unripe olives have been packed under labels 
indicating them to be mature and ripe. The Administration has 
set a standard of maturity for this product, based on the oil con- 
tent of the flesh. Thus Mission olives and other common varieties 
are required to contain a minimum oil content of 17 percent in 
the flesh to be regarded as mature; Manzanillo olives, a minimum 
of 15 percent of oil. For the large-fruited varieties, such as As- 
colano and Sevillano, standards were not fixed since these varie- 
ties are, of necessity, gathered when immature. 

Grapefruit and Florida oranges are other products frequently 
marketed in an unripened condition, and the Administration has 
found it necessary to define “maturity” as applied to them. Thus 
it considers grapefruit to be immature if the juice does not contain 
soluble solids equal to, or in excess of, 7 parts to each part of 
acid contained in the juice, the acidity of the juice to be calculated 
as citric acid without water of crystallization. The Administra- 
tion also views Florida oranges as immature if the juice does not 
contain soluble solids equal to, or in excess of, 8 parts to each 
part of acid contained in the juice. The acidity is to be computed 
as above; determination of soluble solids is made by a Brix scale 
hydrometer.™ 


“Item 21, S.R.A.-CHEem. (1914). 

“ITEM 296, S.R.A.-CHEM. (1918). The Food and Drug Administration, 
however, questions the legal effect of this ruling under the present law, pointing 
out that no standard has been promulgated in this connection. Should it have 
obtained general trade or consumer acceptance, however, it is probably still en- 
forceable. 

“Item 144, S.R.A.-CHem. (1915). See also § 1405.5, Director Food Dis- 
tribution Order, Food Distribution Administration, April 20, 1943 (maturity of 
oranges and lemons.) The Food and Drug Administration doubts the present 
legality of the standards of maturity found in Foop Inspection Decision 150, 
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The label of a food, morever, may be false or misleading in re- 
lation to the treatment or preparation claimed for it. Thus to des- 
ignate a product as ‘‘smoked” is a representation that it has been 
prepared by the customary process of subjecting it to the action 
of wood smoke. Foods not so treated are deemed to be mis- 
branded under the Act if labeled ‘‘smoked.” ® And “evaporated 
apples’ must have at least 76 percent of their moisture removed ; 
those containing excessive moisture are violative of this provi- 
sion. Moreover, the title ““wINE CURED PICKLES”—accompanied 
by a design of a bunch of grapes and a pickle—is false and mis- 
leading when applied to an article containing little, if any, wine. 
Similarly the name “VINEGAR CURED HERRING” is a representa- 
tion of vinegar curing, and hence is illegal when used to describe 
a product whose pickling solution contained saccharin and acetic 
acid. 

Nor can the term “HOMOGENIZED CREAM” be applied to the 
various emulsified mixtures which more or less have the semblance 


issued in 1913, pointing out that many changes have taken place since that time 
and that several States—Florida, Texas, Arizona and California—have estab- 
lished standards of maturity for citrus fruits shipped therefrom which differ 
from each other and from Foop Inspection Decision 150. However, ITEM 144, 
S.R.A.-CHEmM., set forth in the text, has found confirmation as recently as 1943 
in a Food Distribution Order and may accordingly be accepted as the recognized 
standard. 

Item 247, S.R.A.-CHEM. (1917). The Meat Inspection Orders provide, 
moreover, that the term “baked” shall be applied only to the meat or meat prod- 
uct which has been cooked by the direct action of dry heat and for a sufficient 
time to permit the meat product to assume the characteristics of a baked article, 
such as the formation of a brown crust on the surface, rendering out of surface 
fat, and the caramelization of the sugar if any has been added. § 17.8(c) (22), 
B.A.I. Order 211, Revised. 

* “Definitions and Standards for Food Products,” S.R.A., Food & Drug 2, 
5th Revision, November 1936. See U. S. v. Packard, N. J. No. 20755 (1933). 
But cf. U. S. v. 800 Sacks Barley Mixed Oats, 64 F.2d 678 (1933). There is of 
course no standard for evaporated apples under the Federal Food, Drug, and 
Cosmetic Act and indeed the law specifically prohibits the establishment of defi- 
nitions and standards of identity for dried fruits. However the moisture content 
of such products has acquired sufficient distinction and recognition to constitute 
an actionable representation if false, in the author’s opinion. 

“TJS. v. 25 Cases of Pickles, etc., F. N. J. No. 3574 (1942). 

“tj. S. vy. 5 Barrels of Herring Vinegar Cured, N. J. No. 27699 (1937). 
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of cream, such as mixtures of butter or butter fat with skimmed 
milk or milk powder and water, or mixtures of heavy cream with 
milk powder and water. Needless to say, such compounds are 
neither “cream” nor “homogenized cream.” °° 

And since there is a definite and long-standing consumer under- 
standing that “‘sweet pickled fruit’ is a product prepared by thor- 
oughly impregnating fruit by repeated treatment with hot sweet- 
ened and spiced vinegar, ordinary canned fruit in a spiced and 
acidulated packing medium is misbranded when labeled under such 
a designation.’ Similarly, any treatment which leaves skin, 
whether from incomplete removal of all the layers of skin, or 
otherwise, is not considered sufficient to entitle the product to be 
called “PEELED.” To illustrate, a fruit sold as ‘““PEELED PEACHES” 
is violative of the law unless the entire skin is removed.®® And 
canned apricots which are packed in a liquid medium will be con- 
demned as misbranded when labeled ‘‘sortp pack.” ® The Ad- 
ministration, however, does not object to the designation “HEAVY 
PACK” for such products. Nor may unpitted cherries be desig- 
nated as ‘‘PITTED CHERRIES.” *° In an analogous connection, stuffed 
or so-called “pitted” olives should not contain, at the most, in 
excess of 1 percent of olives showing pits or fragments of pits.” 

Although not precisely in point, it is interesting to note that to 
state that grapefruit juice is “CANNED BY A SCIENTIFIC AND SANI- 
TARY PROCESS * * *” when in fact it is insanitary and contains 
insect fragments, eggs, and larvae has been held to constitute a 
violation of this provision of the law.72 

“Item 170, S.R.A.-CHEM. (1916). 

* “So-Called Sweet Pickled Fruits,” Food and Drug Administration, De- 
cember 23, 1936. “Item 245, S.R.A.-CHEM. (1917). 

“Uz. S. v. 14 Cases of Canned Apricots, N. J. No. 21444 (1933). See also 
U.S. v. 75 Cases of Canned Cherries, N. J. No. 21307 (1933). 

"U.S. v. 117 Cases of Canned Cherries, N. J. No. 25908 (1936). 

7% “Notice to Dealers, Importers, and Shippers of Pitted and Stuffed Olives,” 
Food and Drug Administration, June 14, 1938. It should be noted in connection 
with the remarks made about peaches, cherries, and apricots that there are now 
in effect definitions and standards of identity for these products in canned form. 
The illustrations given are from rulings made before such standards were pro- 
mulgated and are not necessarily applicable at the present time. Reference 
should be had to the standard for definitive information. : 

™U. S. v. 856 Cases of Grapefruit Juice et al., F. N. J. No. 2101 (1941). 
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It is equally evident that the process of treatment may not be 
declared in an ambiguous manner. Thus where salts have been 
added to natural water, it is insufficient to announce that fact by 
such terms as “FORTIFIED,” “CONCENTRATED,” or ‘‘ADDED SALTS.” 
Instead the statement should read “CONTAINS ADDED SODIUM 
CHLORIDE,” “CONTAINS ADDED SODIUM BICARBONATE,” ‘‘ARTI- 
FICIALLY TREATED WITH SODIUM CHLORIDE AND SODIUM BICAR- 
BONATE, “FORTIFIED WITH MAGNESIUM SULPHATE,” or some 
truthful legend of similar import.” 

On the other hand, in those instances where the process is a 
matter of no significance, such as the application of the term 
“WATER-GROUND” to meal manufactured by motive power other 
than water,” or has lost its misleading implications, such as the 
phrase “HOME MADE” under certain circumstances,”® the label will 
not be considered violative of this provision of the law. 


Size, shape, or style 


Obviously a false statement concerning the size, shape, or style 
of the product is to be condemned as misbranding. Thus the 
statement “EXTRA LARGE * * * CHERRIES” to describe a can of 
cherries of various sizes, the weight of the largest cherry being 
more than 80 percent larger than the smallest fruit packed in the 
container, is violative of this provision of the Act.” 

Similarly, the Administration has advised packers that investi- 
gations show that the unavoidable breakage of shrimp in the 
cannery should not result in more than 5 percent by weight of 
broken pieces in the cannery run. Consequently, where the break- 
age is in excess of this percentage the unqualified designation of 
“SHRIMP” should be avoided as misleading to the consumer ; the 
appropriate description is ‘“SHRIMP—CONTAINS BROKEN 
SHRIMP,” or more specifically, “SMALL AND BROKEN SHRIMP,” or 
“BROKEN AND SMALL SHRIMP,” to fit the facts in each case."® 

False representations of size and shape are frequently found in 

Trem 44, S.R.A.-CHEM. (1914). %Item 264, S.R.A.-CHeM. (1918). 

7 TrapE CORRESPONDENCE 158 (1940). 

713. S. v. 117 Cases of Canned Cherries, supra. 


% “Notice to Packers of Canned Shrimp,” Food and Drug Administration, 
November 21, 1935. 
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the illustrations set forth on the label of the product. A shipment 
of canned peach and pear tidbits, for example, was condemned 
where the label of the article bore a vignette of a dish of fairly 
uniform cubes when in fact the cans contained pieces of very 
irregular size and shape, and a substantial proportion of the fruit 
had moreover disintegrated as a result of the cooking process. In 
this case it was further held that the designation “‘TrpBits” for a 
product in such condition constituted misleading labeling.” 

The United States grade standards also indicate in a number 
of instances how large the individual fruit or vegetable must be 
in order to entitle the product to a particular designation. Thus 
the following sizes of dried apricots have been standardized by 
name : °° 

JUMBO SIZE—1% inches, or larger, in diameter 

No. 1 sizE (EXTRA FANCY SIZE)—1¥% inches to 13% inches in diameter 

No. 2 sizE (FANCY SIZE)—1% inches to 14 inches in diameter 

No. 3 sIZE (EXTRA CHOICE SIZE)—I1 inch to 1% inches in diameter 


No. 4 SIZE (CHOICE S1zE)—1%g¢ inch to 1 inch in diameter 
No. 5 sizE (STANDARD SIZE)—Less than 1%¢ inch in diameter 


Olives are another product in which the size classification is 


SIZES OF CANNED RIPE OLIVES 
a ea pee Se al oa Md ee ee LS) Se 
Size Average count Count range 
Classification Number per pound per pound 
ee ee ee ee ee eee 


SMALL SELECT STANDARD(S) 1 135 128-140 
MEDIUM fl BE 106-127 
LARGE 3 98 91-105 
EXTRA LARGE 4 82 76-90 
MAMMOTH 5 70 65-75 
GIANT 6 53-64 
JUMBO 7 46-52 
COLOSSAL 8 33-45 
SUPER COLOSSAL 9 Maximum 32 


ee eee 


”U. S. v. 90 Cases of Peach & Pear Tidbits, F. N. J. No. 3098 (1942). See 
ieee S. v. 50 Cases of Peach-Pear Mix, F. N. J. No. 3099 (1942). 
Tentative U. S. Standards for Grades of Dried Apricots, Office of Distri- 


nee War Food Administration, effective July 1, 1942, as amended July 28, 
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material. The average count per pound of the various sizes of 
canned ripe olives is shown in the accompanying table.*? 

Needless to say, the style of the product may be misrepre- 
sented upon the label of the food. Thus canned apple juice may 
be “CLARIFIED (FILTERED )” or ‘‘UNCLARIFIED (UNFILTERED),” ® 
Similarly, dried apples may be presented as “SLICED,’’ “RINGS” or 
as “QUARTERED” in 3, 4, 6, or 8 pieces.** Canned apricots may be 
labeled as “HALVED,” in which event they must be peeled or un- 
peeled pitted apricots, cut approximately in half along the suture 
from stem to apex. Another designation for this fruit is “WHOLE” 
—whole, peeled or unpeeled, unpitted apricots, which may be slit 
along or through the suture.** 

Canned mushrooms, likewise, have been standardized both by 
size and style. Thus ‘“‘wHOLE” style mushrooms are whole mush- 
rooms with any part or all of the veils open; “BUTTON”’ style are 
whole mushrooms with veils completely closed; “sLicEb”’ style are 
those sliced parallel to the axis of the mushroom into slices of 
uniform thickness, approximately %6@ inch; and “sTEMS AND 
PIECES” style are the cut or broken portions of stems and caps. 
Sizes ranging from “mipcET” (No. 0) to “EXTRA LARGE” (No. 
5) are also provided for.® 

Canned asparagus may not only be labeled in reference to its 
type, such as “CULTURALLY BLEACHED” or “ALL GREEN,” but its 
styles are specified in detail by the United States grade standards. 
“SPEARS or “‘STALKS,’’ for example, consist of the head and 
adjoining portions of the stalks, are packed parallel as closely 
together as practicable without injury to the product, are not less 
than 334 inches in length, and approximate in length the inside 

“Tentative U. S. Standards for Grades of Canned Ripe Olives, Office of 
Distribution, War Food Administration, effective March 1, 1941. 

* Tentative U. S. Standards for Grades of Canned Apple Juice, Office of 
Distribution, War Food Administration, effective February 15, 1941. 

U. S. Standards for Grades of Dried Apples, Office of Distribution, War 
Food Administration, effective November 1, 1943. 

* Tentative U. S. Standards for Grades of Canned Apricots, Office of Dis- 
tribution, War Food Administration, effective February 1, 1941. 


®1J.S. Standards for Grades of Canned Mushrooms, Office of Distribution, 
War Food Administration, effective May 15, 1941, 
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height of the can. “trps” are packed in the same manner as spears 
and are less than 334 inches but not smaller than 234 inches in 
length. ‘“pornts” vary from the foregoing only in that they are 
less than 234 inches in length. ‘‘cuT SPEARS” are spears or stalks 
which have been cut into pieces without removal of heads or addi- 
tion of bottom cuts. “Bottom cuTs” are edible spears with heads 
removed which have been cut into pieces.*® 

It is impossible, of course, in a volume of this nature to enum- 
erate every size, shape, and style which may have gained con- 
sumer recognition and thus made it necessary to conform the 
product to its label designation.*** Attention has been called to the 
existence of the problem; it can only be emphasized that a false 
statement of identity extends even to such collateral descriptive 
terms as we have cited. In a later section of this chapter we have 
partially enumerated those foods for which recognized standards 
of quality exist; a complete list will be found in Chapter 13. Since 
these aspects are closely related to the quality of the product, it is 

“U.S. Standards for Grades of Canned Asparagus, Office of Distribution, 
War Food Administration, effective September 15, 1941. It should be noted, 
however, that this product has been standardized under the Federal F ood, Drug, 
and Cosmetic Act. Should any variance exist, the specifications contained in the 
promulgated standard of course control. Minor differences do exist so far as 
canned asparagus is concerned. 

“* The Labeling Committee of the National Canners Association has recom- 
mended a number of objective definitions and standards for terms employed in 
labeling canned products which will prove helpful. See Manual for Canned 
Food Labels, Section IV. In some cases, also, State laws govern. Thus, Wis- 


consin requires that peas sold in Wisconsin be labeled for size in type at least 
¥% inch in height as follows: 


Screen Size in Inches 


Grading for size before blanching On Through 
“SIZE 1” or “SMALL SIZE” Early or Sweet 9/32 
“s1zE 2” or ‘SMALL SIZE” Early or Sweet 9/32 10/32 
“SIZE 3” or “MEDIUM SIZE” Early or Sweet 10/32. = 11/32 
“SIZE 4” or “MEDIUM SIZE” Sweet 11/32 12/32 
“SIZE 4” or “LARGE SIZE” Early 11/32 12/32 
“SIZE 5” or “LARGE SIZE” Early 12/32 
“SIZE 5” or “LARGE SIZB”” Sweet 12/32 13/32 
“SIZE 6” or “LARGE SIZE” Sweet 13/32 


“UNGRADED FOR SIZE” or “POD RUN” or “ALL SIZES JUST AS THEY GROW” 
—not graded for size and no sizes removed. 
“MIXED SIZES”—when any sizes have been removed, 
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advisable in the appropriate case to examine such specifications 
with this phase of the subject in mind. 


False statements of geographical origin 


Closely aligned to misstatements concerned with the identity of 
the food are misleading or false representations dealing with its 
origin. This relationship has already been remarked about; the 
reason for the connection is evident. Many products naturally 
take on the unique characteristics of their environment; as a result 
they differ considerably from others in appearance, in variety, in 
quality, and in edibility. Consumer preference, moreover, may 
have developed for the product of one locality over another— 
whether intrinsically justified is immaterial. As a consequence the 
attempt is occasionally made to label a product, generally mediocre, 
with a name indicative of another source or origin, or in some 
manner to convey the impression that the article has been produced 
in a locality other than its true one. 

Generally speaking, the false statement of origin is inspired by 
the intention to capitalize upon that which has been assumed. 
Otherwise, obviously, the misrepresentation would present no ad- 
vantage, and no necessity exists to practice the fraud. There is 
evidence, for example, that Michigan apples and blackberries are 
better than those grown in Arkansas. The labeling of these canned 
fruits to indicate that they were the product of Michigan, and not 
Arkansas, where they were actually raised, was held to constitute 
misbranding.** 

The antagonism aroused against Japan led another distributor 
to label crab meat as a product of Russia, by the statement 
“PACKED IN U.S.S.R. SOVIET UNION,” when, in fact, the article had 
been packed in Japan, and resulted in its seizure. 

It must however be borne in mind that it is not essential that 
some commercial advantage be sought: if the statement of geo- 

“TJ. S. v. 100 Cases of Tepee Apples, 179 Fed. 985. The Federal Trade 
Commission has also proceeded against the distributor of citrus fruit for repre- 
senting, by use of the words “INDIAN RIVER,” that it was grown in the Indian 
River district of Florida when such was not the fact. Federal Trade Commis- 


sion v. Vegetable Distributors, Inc., FTC No. 4730 (June 13, 1944). 
“U.S. v. 96 Cases of Canned Tuna Fish, etc., N. J. No. 21322 (1933). 
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graphic origin is false—whatever the reason or purpose—the 
product will be deemed to be misbranded. In a later chapter we 
will note several instances where the misstatement occurred with- 
out intent; the products were nevertheless seized. 


Use of geographical title 


A number of methods have been employed to convey the impres- 
sion that a product has originated at a source otherwise than the 
true one. In its most elementary form, deception of this nature is 
practiced by giving the product a geographical title—of a country, 
State, or locality—not in accordance with the actual facts of its 
production. The expression “scorcH WHISKEY,” for example, 
has been held to be applicable only to whiskey manufactured in 
Scotland. To give such a name to liquor not produced in that 
country is misbranding.®® In another case, the Administration 
disapproved of the practice of some packers of shrimp to label 
their product “BARATARIA SHRIMP,” regardless of whether or not 
the fish had actually been caught in Barataria Bay.®° And despite 
the fact that Java black teas are similar in character and in flavor 
to black Ceylon teas, misbranding results if teas grown in Java 
are labeled as Ceylon teas.°* Any false assumption of a geographi- 
cal title, in short, constitutes a violation of this provision of the 
Act. 


Names denoting foreign origin 


It is not of course necessary that a geographic title be assumed 
to convey the impression of foreign origin. To carry out the de- 
ceit a name which is distinctive of the product of a specific country 
or locality may be employed. Thus the name may appear in a 
foreign language to advance the illusion of its origin in a particu- 
lar region. The term “CHAMPAGNE,” for example, when used 
alone and apart from any qualifying or descriptive words, is com- 
monly understood to describe an effervescent or sparkling wine 


“Item 160, S.R.A.-CHEM, (1916). 


“ITEM 298, S.R.A.-CHEM. (1918). Of course if caught in Barataria Bay it 
1S proper to state this fact on the label. 
ITEM 240, S.R.A.-CHEM, (1917). 
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produced in a province in France. Wine produced in California, 
and labeled “EXTRA DRY CHAMPAGNE,” without further qualifica- 
tion, is consequently misbranded.*? The term “RoguErFort,” fur- 
thermore, by itself indicates a product of foreign origin made 
from the whole milk of sheep with or without the addition of a 
small proportion of goats’ milk; its unqualified use to designate a 
cheese produced domestically is likewise violative of the law.®? 

These offenses have the additional fault of constituting false 
representations of identity—since the ingredients differ consider- 
able in the foreign and in the domestic product. The Federal 
Trade Commission, however, has gone so far, in a recent cease- 
and-desist order handed down by it, and subsequently affirmed by 
the U.S. Circuit Court of Appeals, as to stop the use of French 
or other foreign words as trade names for toilet preparations com- 
pounded in the United States, unless the label also declares that 
the product is manufactured in this country.°* Whether a similar 
construction is to be placed upon food titles and brand names is 
conjectural. There is, as we will see, some evidence that the Ad- 
ministration so construes the law; whether the courts will go along 
with this theory, in the absence of economic fraud, is question- 
able.** The subject is discussed at greater length in the subsection 
entitled ‘“Geographical names as brand designations.” 


Permissible geographical titles 


It must not be concluded that the use of all foreign terms is for- 
bidden in designating food products; nor can it be arbitrarily 
stated that the employment of geographical names is in every case 
violative of the statute. As a matter of fact it may be postulated 
that such terms are permissible if safeguards are taken to prevent 
deception or fraud. 

Before considering samples of such labeling, it is perhaps help- 
ful to summarize those instances where geographical titles may not 
be employed. First of all, it may be propounded that a label, which 

“@Item 224, S.R.A.-CHem. (1917). 

“Item 362, S.R.A.-CHEemM. (1921). 


“ Houbigant v. Federal Trade Commission, 139 F.2d 1019 (1944). 
“U.S. v. 374 5/6 Cases of Salad Oil, N. J. No. 29880 (1938). 
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bears a geographical name indicating that the food is the product 
of a specific place, cannot be utilized unless such commodity has 
actually been manufactured or produced in that section. And no 
qualifying statement will serve to make a label violating this rule 
permissible. 

The reason and application of this rule was demonstrated in the 
case of figs grown in California, from Smyrna stock, and sold 
under the title “smMyRNA FIGs,” qualified in each instance with the 
true place of production, namely, California. The figs of domestic 
production, however, were sold in the same market as figs im- 
ported from Sinyrna, and the similarity of names enabled dealers 
to substitute these when the imported product was sought. As a 
result, the Administration ruled that the designation of the Cali- 
fornia product as “SMYRNA FIGS” constituted false and misleading 
labeling. It should be noted, however, that no objection was 
offered to the label statement indicating that the local product had 
been produced from Smyrna stock, provided it was also made 
clear that it was not produced in foreign territory.” 

With equal force a name distinctive of a product of a particular 
country or locality cannot be employed to designate a food not 
imported from that country wiless the name also amounts to a 
description of the type or style of quality or of manufacture.%7 
The importance of this latter form of labeling calls for its ex- 
tended consideration. 


“Item 263, S.R.A.,-CHEM. (1921). 

"Cf. IrEm 224, S.R.A.-CHEM. (1917). The Meat Inspection Orders (§ 17.8 
(c) (1), B.A.I. Order 211, Revised) apply a somewhat similar rule to the la- 
beling of meats and meat products so far as permissible geographical titles are 
concerned. Thus terms having geographical significance with reference to a lo- 
cality other than that in which the product has actually been prepared may be 
used only when the name is qualified by the word “sryte,” “TYPE,” or “BRAND,” 
as the case may be. Furthermore, not only is such a qualification required to be 
in the same size and style of lettering as the geographical term, but it must also 
be accompanied by a prominent statement identifying the country, State, Territory, 
or locality where the product was produced. However, the term “STYLE” or 
“TYPE” cannot be employed unless there exists a recognized style or type of 
meat or product commonly identified with and peculiar to the geographic locality 


referred to. Moreover the product is required to possess the characteristics of 
such style or type. 
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Foreign name as type or style 


In what instances may a geographical name or one distinctive of 
a particular place or locality be employed as a designation of 
“type” or “style” rather than origin? 

In the first place it is obvious that such a declaration cannot 
legally be made unless the product is more or less true to the type 
or style claimed for it. In other words, it is essential that the 
food substantially possess the characteristic qualities or properties 
of the product after which it is patterned. For example, “Swiss 
cheese” is commonly recognized as containing at least 45 percent 
of fat on a moisture-free basis. To designate an article of less 
butterfat content as “Swiss cheese’ is illegal, even though the 
label discloses the true proportion. Since it fails to conform to the 
accustomed character of the foreign product it is not entitled to 
assume its name.°® 

This rule does not necessarily mean that the product in every 
instance must be prepared from the identical ingredients as the 
foreign product. Thus we have noted that the original Roquefort 
cheese is made from sheep and goats’ milk. The domestic article, 
nevertheless, may be produced from the milk of the cow. 

The second qualification imposed upon products that claim to be 
a specified type or style is that their label clearly and conspicuously 
disclaim any credit of being the original article. Naturally labeling 
which conveys the impression that the food was manufactured or 
produced in the country or locality of which the name is distinctive 
is false and misleading. 

This qualification may take one of several forms. Thus, the 
title may be supplemented by the statement: “* * * sTYLE” or 
‘“* * * typE.” In other instances, expressions indicative of its 
true place of production may be utilized. For example, the name 
“ROQUEFORT” may be modified by such terms as “AMERICAN,” OF 
“DOMESTIC,” to read ‘AMERICAN ROQUEFORT” or “DOMESTIC 
ROQUEFORT.” ®® Similarly, California wine of the same general 


* TJ. S. v. 1 Cheese, N. J. No. 20794 (1933). 
“Item 362, S.R.A.-CHEM. (1921). 


200 FOOD REGULATION AND COMPLIANCE 


properties as the European product may be designated as “CALI- 
FORNIA SAUTERNE. 7° 

It must be emphasized that the qualifying statement is required 
to be given as equal prominence as the remainder of the name, 
and printed in direct connection with it. Indeed failure to comply 
with this requirement will result in the misbranding of the prod- 
uct, despite the fact that all the essential information appears 
somewhere upon the labeling. Thus where the expression “MFG. 
u.s.A.” on the label of a carton of macaroni was set forth in 
minute type at the bottom of the label it was held that it failed 
to cure the violation against it.1°* And where domestic wines were 
labeled in a manner conveying the impression that they were wines 
of foreign origin, by statements such as “LE CHATEAU DES VIGNES 
PORT TARRAGONA VARIETE,” the impression was not corrected by 
the qualification ‘‘A CALIFORNIA WINE” which appeared on the 
back bottle label.? 

One final exception to the rule that “type” or “style’’ names are 
permissible must be noted. If the use of such titles—even though 
properly qualified—results in actual deception to consumers, the 
labeling will be considered violative of the law. We have observed 
the consumer confusion that was caused by the use of the name 
“SMYRNA Fics.” A similar situation arose in connection with the 
title ““MAINE STYLE CORN.” The term ‘Maine style” had been 
used for a number of years on corn packed in certain sections of 
the country to distinguish the crushed grain from the whole or 
cut-grain type. It was found, however, that the so-called Maine- 
style corn was supplied by dealers in many localities when Maine 
corn was requested; the expression being interpreted as having 
geographical significance. It became necessary for the Food and 
Drug Administration to rule that canned corn packed outside the 
State of Maine and labeled “Marne sTyLe” would be regarded as 
misbranded.? 

™ Item 224, S.R.A.-CHEM. (1917). 

™ U. S. v. 267 Boxes of Macaroni, 225 Fed. 79. 


™ U.S. v. 8 Bottles, etc. of Wine, N. J. No. 24336 (1935). 
™ ItEM 387, S.R.A.-CHEM. (1923). 
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Generic names 


It must be recognized that many foreign names have the tend- 
ency to be absorbed within our language and thus lose any geo- 
graphic significance they once may have had. Such titles become 
generic. For illustration, the term “PETIT Pors” peas at one time 
indicated a product imported from France. The expression is 
however, no longer possessed of a local meaning; peas canned in 
this country may therefore be labeled with this title, provided they 
are of the size of the peas recognized under that designation, that 
is, the No. 1 sieve size.°* Again, the name “MARASCHINO CHER- 
RIES’ formerly was the term exclusively applied to the marasca 
cherries—a small variety of the European wild cherry indigenous 
to the Dalamatian Mountains—preserved in maraschino. But in 
recent years the title has lost its geographical signification and 
may now be used to designate any cherries which have been dyed 
red, impregnated with sugar and packed in a sugar sirup flavored 
with oil of bitter almonds or a similar flavor. A somewhat 
similar ruling was made in connection with the title “ROCKY 
FORD” as applied to muskmelons. This term has come to mean 
a particular type of muskmelon grown in various localities in the 
United States. Muskmelons of the Rocky Ford type grown in 
other localities than Rocky Ford, Colo. may be so labeled pro- 
vided the name of the State where the melons are produced is 
stated. 

It has been held, furthermore, that an article of domestic manu- 
facture, designated on the label as ““HOLLAND GIN,” with the addi- 
tional statement ‘‘DISTILLED BY BAIRD DANIELS CO., WAREHOUSE 
POINT, CONN.” is not misbranded as purporting to be a foreign 
product, since the term “HOLLAND” in connection with the word 
gin is a geographical name which has become generic by usage, and 
represents a style, type, or brand of gin, rather than a representa- 
tion of its origin. It will be noted, moreover, that the label de- 
clared where the product was manufactured.” It has also been 

4 ITEM 388, S.R.A.-CHEM. (1923). 

1% TRADE CORRESPONDENCE 194 (1940). 


1% Foop INSPECTION Decision 166, amending Foop INSPECTION Dectston 115. 
w1J. S. y. 5 Cases of Hurdle Brand Holland Gin, 41 Wash. Law Reports 


783. 
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held that there is a distinct kind of gin known as “LONDON DRY 
cn,” which need not necessarily be made in London; the applica- 
tion of the name to a gin of domestic production does not conse- 
quently constitute misbranding.*°* It should be noted that these 
last two examples—as well as references to other alcoholic bever- 
ages in this chapter—are given for illustrative rather than infor- 
mational purposes; the proper designations of such products are 
now comprehensively dealt with by regulation. 


Origin suggested by indirection 


It is importait to note that a false or misleading place of manu- 
facture or production may be suggested in the labeling by indirec- 
tion. A food in packaged form, for example, must be labeled 
with the name and address of the product’s manufacturer, dis- 
tributor, or packer.*°? As we will see, it is not essential that the 
address appearing on the package be the actual point at which the 
article is produced; thus, it may be the principal place of business 
of the company. It is evident, of course, that in cases where the 
address given implies that the food has originated at a place other 
than the true location—and this information is material to the 
consumer—the statement may be considered false or misleading. 
To illustrate, a medicinal preparation, consisting principally of 
common Glauber’s Salt, was labeled: 


WARM SPRINGS CRYSTAL COMPOUND 
THESE WONDERFUL COMPOUND CRYSTALS COME TO YOU DIRECT 
FROM AMERICA’S MOST FAMOUS HEALTH RESORT * * * 
DISTRIBUTED BY WARM SPRING CRYSTAL CO., 
WARM SPRINGS, GA.” 


“U.S. v. 36 Bottles of London Dry Gin, 205 Fed. 111, reversed 210 Fed. 
271. The regulations governing meat inspection also recognize that geographical 
terms may come into general usage as a trade style. It is to be noted, however, 
that only where such names have been approved as being generic in nature may 
they be employed without further qualification. The following meat and meat 
product titles have been recognized as generic names: SAUSAGES: “FRAN KFUR- 
TER,” “VIENNA,” “BOLOGNA,” “BRAUNSCHEIGER,” “THURINGER,” “GENOA,” and their 
modifications. Stews: “BRUNSWICK,” “IRISH.” PorK SHOULDER Butts: “sos- 

N.” § 17.8(c)(1), B.A.I. Order 211, Revised. 

7 Sec. 403(e) of the Act. 


FALSE REPRESENTATIONS 203 


The U.S. Circuit Court of Appeals, in affirming a decision that 
such a product was misbranded, pointed out: 

“It well might be inferred that the conspicuous use in the labels 
of the name ‘WARM SPRINGS, GEORGIA’ in connection with a prod- 
uct which was produced elsewhere and which contained nothing 
taken or derived from waters of springs at Warm Springs, 
Georgia, was intended to mislead or deceive, especially in the 
absence from the labels of anything to indicate what the labeled 
packages actually contained.” *?° 

In another case the label statement “CARMELLA ‘TORNIA’ ITAL- 
IAN FRUIT DROP GOLD MEDAL AWARD BOLOGNA, ITALY” was so 
arranged that the expression “BOLOGNA, ITALY” was prominently 
placed together with designs of gold medals. The shipment was 
condemned upon the ground that the manner of labeling succeeded 
in giving the impression that the product was of foreign origin.*™” 

Note must be taken, however, that the Food and Drug Admin- 
istration has not always been successful in its claims that a foreign 
dress or vignette generally serves to create an impression that the 
food is imported. Thus where this violation was alleged against 
domestic cottonseed oil bearing the brand name “cONTADINA” 
(woman farmer in Italian), the words “oIL SUPERIOR QUALITY,” 
a design of a woman in foreign garb presumably gathering olives 
from a tree, and the statement “‘OLIO PER TAVOLA O CUCINA,” the 
court rejected the Administration’s contention that this amounted 
to a representation that the article was imported olive oil, and 
pointed out that the label did not claim it to be olive oil nor could 
anything in the vignette possibly lead to the conclusion that olive 
oil was contained in the can.*” 


Labeling semi-fabricated importations 


How is a product which originates in a foreign country but is 
completed in manufacture or packed in the United States to be 


29TJ, S. v. Taylor, 80 F.2d 604 (1935). 

™ J, S. v. 34 Boxes, etc. of Candy, F. N. J. No. 2093 (1941). 

mJ. S, y. 374 5/6 Cases of Salad Oil, N. J. No. 29880 (1938). See also 
U. S. v. 52 Gallon Cans, etc. Salad Oil, 16 F. Supp. 385 (1935); U. S. v. 397 
etc. Cases of Salad Oil, 16 F. Supp. 387 (1936) ; U. S. v. 20 Cases of Salad Oil, 


N. J. No. 26103 (1936). 
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labeled? Wines, for example, may be imported from Europe 
in casks or barrels, thereafter to be fermented in bottles in this 
country. Or the product may be imported in bulk and packed in 
consumer-size packages in the United States. 

Obviously such articles should not be labeled to relate solely 
to their foreign origin, for such a practice may result in the 
product being deemed misbranded. The label should affirmatively 
disclose, in the case of wines, for example, that they have been 
fermented and bottled domestically." 


Geographical names as brand designations 


We cannot conclude our discussion of geographical names and 
titles without reference to their use as brand names. While it is 
evident that a label may be deemed misleading by reason of a 
deceptive trade or brand name, nevertheless a great deal of lati- 
tude is extended to the employment of place names of this char- 
acter where no possibility exists that the purchaser will consider 
them as representations of origin. For example, where the ques- 
tion was raised concerning the title “CREAMED OLD ENGLISH 
CHEESE,” the court remarked: “It cannot be urged that any mis- 
branding arises on account of the use of the term ‘oLp ENGLISH,’ 
in that it fairly appears that the product is manufactured in the 
United States.” ™* And the claim that the use of the Italian na- 
tional colors misled the public into believing that the product 
was Italian olive oil was answered thus by another court: 

“Is the court to believe that the public has been deceived for 
years into thinking that ‘CANADA DRY GINGER ALE’ is a Canadian 
product because the word ‘Canada’ is part of its trade name, and 
because the map of Canada is displayed on its label? Is the court 
to believe that the public considers ‘ITALIAN BALM’ an Italian or 
foreign product? Is the court to believe that the public is misled 
by “KRAFT FRENCH DRESSING’ and numerous similar products pre- 
pared by reputable dealers and which have been in use for years? 

“ITEM 183, S.R.A.-CHEM. (1916). The Federal Trade Commission takes 


a similar attitude toward such importations. See Fioret Sales Co. v. Federal 
Trade Commission, 100 F.2d 358 (1939). 


Hele. S. v. 80 Cases, etc. Creamed Old English Cheese, N. J. No. 29677 
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The court gives the public credit for not being so gullible. It be- 
lieves the can in question does not mislead nor is it likely to mis- 
lead the public as alleged in the libel.” 1 

It follows, therefore, that a geographical name may be incor- 
porated in the brand name of a food product. However, the selec- 
tion should be a fanciful one; certainly it should be rejected if it 
carries any connotations which may bear upon the identity, quality, 
or other characteristics of the product. 


Quality of the food 


The label of a food may be deemed misbranded by reason of 
false or misleading statements concerning its quality or particular 
grade. However it must be admitted at the outset that claims of 
this character are seldom actionable unless a recognized standard 
of quality for the food is in effect. The courts, indeed, have dis- 
played a strange reluctance to condemn products labeled in respect 
to quality without some criterion fixed by official action; “trade”’ 
practices or standards are rejected. Thus, in one case the designa- 
tion “FANCY MIXED NuTS” was alleged to be false and misleading 
because the nuts were not fancy but an inferior grade. The court, 
in declining to accept the “trade” standard for this article, com- 
plained: 

“How can any set of individuals be empowered to speak for 
the ‘trade’ anyway? It doesn’t seem to me that it would be fair 
or reasonable to allow the opinion of men who deal in nuts or any 
other commodity to establish what may be an offense by some one 
of their brother tradesmen. It seems to me it would make it very 
easy for one set of men to injure and destroy competitors in a 
similar line. It seems to me that until the Department establishes 
a set standard of quality for nuts to be branded as ‘fancy’ or 
‘choice,’ or what not, that it would be altogether unsafe to attempt 
to set up a standard by common consent of the trade, and to use 
that standard to harass and annoy dealers who may be in good 
faith trying to live up to the law, and to make them amenable to 
such a vague and indefinite standard as I understand the Govern- 


us. S. v. 397, etc. Cases of Salad Oil, supra. 


206 FOOD REGULATION AND COMPLIANCE 


ment seeks to establish by the testimony of men engaged in the 
business of handling nuts.” ™° 


Standardized grades and quality 


In those instances, however, where standards of grade or quality 
have been formulated and established, the failure of the food to 
conform to the specifications so provided clearly constitutes mis- 
branding under the statute. 

We need not consider at this point standards of quality promul- 
gated by the Food and Drug Administration under the authority 
conferred by Section 401 of the Act, since the violation of such 
food standard regulations are also actionable under another pro- 
vision of Section 403 of the law. This subject is discussed in de- 
tail in Chapter 14. 

However, it is to be noted that a number of other governmental 
agencies have also formulated grade and quality standards for 
various kinds of foods. The most familiar, perhaps, are those 
specifications issued by the Office of Distribution, War Food 
Administration and its predecessors in name or activities, the Food 
Distribution Administration, Agricultural Marketing Administra- 
tion, Agricultural Marketing Service, and Bureau of Agricultural 
Economics. Although not limited to these designations, such 
grades are commonly denominated as “‘U.s. GRADE A” or “FANCY,” 
“U.S. GRADE B” or “CHOICE,” and “U.S. GRADE C” or “STANDARD.” 
In the accompanying table we have listed the grade designations 
representative of standards and grades issued by a number of gov- 
ernmental agencies.!7 

It must be emphasized that the use of these designations in 
violation of the criteria thus set up results in the misbranding of 
the product under the Federal Food, Drug, and Cosmetic Act and 
not necessarily under the statute under whose authority they have 
been promulgated. And this is true despite the fact that many of 

™’U. S. v. 25 Bags of Nuts, N. J. No, 4329 (1915). See also U. S. v. Rin- 
chini, N. J. No. 1450 (1911); TrapE CoRRESPONDENCE 300 (1940). 

™’ This enumeration is not intended to be complete. It does not deal, for ex- 


ample, with mandatory grade standards; and, for the most part, is concerned 


only with those grade designations applied to products which may reach the 
consumer, 
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the grades are entirely upon a voluntary basis and that there 
usually exists no legal compulsion to label the product as to grade 
or quality. In other words, where the grade designation appears 
in the labeling of a food, its failure to conform in all detail with 
the standard or grade it is represented as being renders the prod- 
uct misbranded under this provision. Shell eggs, for example, 
marked “spEcIALS” but actually of a lower grade constituted a 
violation of this Act.178 

Particularly worthy of note is the fact that it is not essential that 
the precise terminology of the grade designation appear upon the 
label in order that the product be amenable to this ban. For ex- 
ample, it is not necessary that the abbreviation “‘u.s.” precede the 
words “FANCY” or “GRADE A.” *"° Nor is it requisite that the state- 
ment even be presented or phrased as a grade designation. Thus 
canned corn marked “a STRICTLY FANCY QUALITY * * * CORN” 
was deemed misbranded since it was not Fancy quality, the prod- 
uct being over-mature.’*? Indeed, where a labeler employed the 
label declaration “‘A-1 TOMATOES PACKED EXCLUSIVELY FOR A-1 
FOOD PRODUCTS Co. * * * A-] BRAND IS YOUR GUARANTEE OF THE 
FINEST QUALITY,” it was held that the terms ‘“a-1”’ and “FINEST 
QUALITY” were false and misleading as applied to an article that 
was not Fancy or Grade A quality because of poor color and 
workmanship.*? It will be noted therefore that the use of a grade 
designation as a brand name constitutes a representation that it 
answers that specification. Similarly, canned corn bearing the 
label : 

FANCY FLAVOR BRAND 
CREAM STYLE GOLDEN SWEET CORN 


was condemned as misbranded on the ground that it was not Fancy 
quality.” 


m8 TJ, S. y. Westerkamp, et al., F. N. J. No. 3715 (1942). The term “SPECIAL” 
is no longer used to designate a grade of shell eggs. 

9 See U. S. v. 173 Cases of Corn, F. N. J. No. 3323 (1942); U. S. v. 518 
Cases of Canned Corn, F. N. J. No. 3327 (1942). 

JS. y. 47 Cases of Canned Corn, F. N. J. No. 1982 (1941). 

%11J. S. y, 87 Cases of Canned Tomatoes, F. N. J. No. 3344 (1942). 

2 UJ, S. vy. 149 Cases, etc. of Canned Corn, F. N. J. No. 3962 (1942). 
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Use of the prefix “U.S.” with grade designations 


The prefix “u.s.” applied to a grade designation, as example, 
“U.S. GRADE A,” is itself a representation, namely that the com- 
modity has been subjected to continuous governmental inspection 
in its production and packing. A product cannot, therefore, be 
labeled with this statement unless packed in a plant operating un- 
der the continuous attention of Federal inspectors, stationed in the 
establishment, who observe each step in the operation and subse- 
quently certify the grade of every lot. 

In those instances that grade designations are employed without 
the prefix “u.s.” the responsibility for the accuracy of the grade 
statement on the label rests, as we have indicated, solely upon the 
packer, and he of course is held liable should his products be inter- 
cepted in interstate commerce and found not to be of the quality 
claimed upon the label.?*8 

Not only the abbreviation “‘u.s.” but any indication upon the 
label suggesting that the product has been produced under the 
continuous supervision of the Department of Agriculture, when 
in fact it has not, meets with the condemnation of the statute. 
Thus where a packer sought to label his product: 


“GRADE A THE STANDARD OF THE AGRICULTURAL 
MARKETING SERVICE, OF THE U.S. DEPARTMENT 
OF AGRICULTURE FOR HIGHEST QUALITY FOODS” 


the Administration, while admitting that the legend was truth- 
ful, nevertheless expressed the opinion that it would convey the 
impression to the consuming public that the product had been 
guaranteed by the government, and threatened to seize interstate 
shipments of the goods. It will be noted that the prefix “v.s.” is 
omitted from the grade designation proposed; however the Ad- 
ministration reached the conclusion that the statement “‘u.s. DE- 
PARTMENT OF AGRICULTURE” possesses similar connotations.!"4 


See Address of Paul M. Williams, Senior Marketing Specialist, “Labeling 
Processed Foods in Terms of U. S. Grades,” delivered at Meeting of Better 
Business Bureau Executives, National Association of Better Business Bureaus, 
Inc., Los Angeles, Calif., June 25, 1941. 

™ TRADE CORRESPONDENCE 80 (1940). 
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GRADE DESIGNATIONS OF FOODS PROMULGATED 
BY FEDERAL AGENCIES * 


Anise, sweet, fresh: No. 1. 

Apple Juice, canned: A or FANCY; C or STANDARD; OFF-GRADE. 

Apples, canned: A or FANCY; C or STANDARD; OFF-GRADE Or SUB- 
STANDARD. 

Apples, dried: A or FANCY; B Or CHOICE; C or STANDARD. 

Apples for canning: no. 1; No. 2; CIDERs. 

Apples, fresh: FANCY; No. 1; COMMERCIAL; NO. 1 EARLY; UTILITY; 
UTILITY EARLY ; COMBINATION ; HAIL. 

Applesauce, canned: A or FANCY; C or STANDARD; OFF-GRADE Or SUB- 

STANDARD. 

Apricots, canned: A or FANCY; B Or CHOICE; C or STANDARD; D Or SEC- 

ONDS; E OF WATER PACK; F OF SOLID PACK PIE; OFF-GRADE. 
Apricots, dried: A or FANCY; B Of CHOICE; C or STANDARD; D or 

SLABS ; OFF-GRADE. 

Apricots, fresh: No. 1; No. 2. 

Artichokes, globe, fresh: No. 1; No, 2. 

Asparagus, canned: A or FANCY; C Or STANDARD; OFF-GRADE. 

Asparagus, fresh: no. 1; No. 2. 

Asparagus, green, for canning or freezing: No. 1; No. 2; CULLS. 

Asparagus, frozen: A or FANCY; B Or EXTRA STANDARD; OFF-GRADE, 

Beans, dry, canned: A or FANCY; C Or STANDARD; OFF-GRADE Or SUB- 
STANDARD, 

Beans, dry: No. 1; No. 2; No. 3; SUBSTANDARD. 

Beans, faba (fava) : No. 1. 

Beans, lima: No. 1; COMBINATION; NO. 2. 

*The grade designations given in most instances appear in the order of 
descending quality, that is, the first designation after the product is the highest 
quality, the second the next best, etc. The preface “u.s.” has been omitted it 
will be observed; as we have noted, its appearance is not needed to establish a 
representation of quality actionable under the law. Moreover, designations are 
frequently given in the alternative. These are synonyms, each constituting a 
statement of quality. Off-grade or substandard designations are included where 
contained in the grades or regulations, as a matter of information. Unless other- 
wise noted, these grade designations appear in the United States grade standards 
for the particular product promulgated by the Office of Distribution, War Food 
Administration, or its predecessors. Copies are obtainable upon request from 
the issuing bureaus. 
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Beans, lima, canned: A or FANCY; B Of EXTRA STANDARD; C Or STAND- 
ARD ; OFF-GRADE Or SUBSTANDARD, 

Beans, lima, dry: EXTRA No. 1; No. 1; NO. 2; SUBSTANDARD. 

Beans, lima, frozen: A; B; C; SUBSTANDARD. 

Beans, snap: FANCY; No. 1; COMBINATION ; NO. 2. 

Beans, snap (or stringless), canned: A or FANCY; B Of EXTRA STAND- 
ARD; C OF STANDARD; OFF-GRADE Or SUBSTANDARD. 

Beans, snap, for canning or freezing: No. 1; No. 2; CULLS. 

Beans, snap, frozen: A; B; C; SUBSTANDARD. 

Beans, soybeans: No. 1; No. 2; No. 3; No. 4. 

Beets, bunched. fresh: no. 1. 

Beets, canned: A or FANCY; C Or STANDARD; OFF-GRADE Or SUBSTAND- 
ARD. 

Beets, short-trimmed tops, fresh: no. 1. 

Beets, topped, fresh: no. 1. 

Beef, Carcass: PRIME (suspended for duration) ; cHoIcE; 12° Goop; 
COMMERCIAL; UTILITY ; CUTTER; CANNER. 

Blackberries, canned: A or FANCY; B Or CHOICE; C or STANDARD; D or 
SECONDS ; E Of WATER Or PIE PACK; OFF-GRADE Or SUBSTANDARD. 

Broccoli, bunched, Italian sprouting: FANCY; No. 1; No. 2. 

Broccoli, frozen: A or FANCY; B Or EXTRA STANDARD; OFF-GRADE. 

Butter, creamery : 93 score or AA; 92 scorE or A; 90 ScoRE or B; 89 
SCORE OF C; COOKING GRADE; NO GRADE. 

Buttermilk, raw or pasteurized: 12 4; B; c. 

Cabbage, for processing: No, 1; no. 2; cULLs. 

Cabbage, fresh: No. 1; COMMERCIAL. 

Calves, see under Vealers. 

Cantaloupes : No. 1; COMMERCIAL. 

Carrots, bunched: no. 1. 

Carrots, canned: A or FANCY; C or STANDARD; OFF-GRADE Or SUB- 
STANDARD. 

Carrots, for processing: No. 1; No. 2. CULLs, 

Carrots, short trimmed tops: no. 1. 

Carrots, topped: no. 1. 


™ The grade specified as “PRIME” is suspended for the period during which 
Maximum Price Regulation No. 169 (Office of Price Administration) is effec- 
tive; all carcasses meeting the specifications of “prRrME” grade, during such 
period, are graded as “cHoIcr.” 


Tees Ordinance and Code Recommended by the U. S. Public Health Serv- 
ice, \ 
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Cattle 
Feeder and stocker: 

Steers, heifers, cows: FANCY; CHOICE; GOOD; MEDIUM; COM- 
MON ; INFERIOR, 

Slaughter : 

Steers, heifers: PRIME; 127 CHOICE; GOOD; MEDIUM; COMMON; 
CUTTER; CANNER. 

Cows, stags: CHOICE; GOOD; MEDIUM; COMMON; CUTTER; 
CANNER. 

Bulls : CHOICE; GOOD; MEDIUM ; COMMON; CANNER. 

Cauliflower, fresh: No. 1, 

Cauliflower, frozen: A; B; SUBSTANDARD, 

Celery, rough, fresh: FANCY; NO. 1; COMBINATION; NO. 2. 

Cheese, American cheddar: Aa or FANCY; A or No. 1; B or C or UN- 
DERGRADE; NO GRADE. 

Cherries, red sour pitted, canned: A or FANCY; C Or STANDARD; OFF- 
GRADE. 

Cherries, red sour, for manufacture: No. 1; No. 2. 

Cherries, red sour pitted, frozen: A or FANCY; C Or STANDARD; OFF- 
GRADE. 

Cherries, sweet: No. 1. 

Cherries, sweet, for export or sulphur brining: No. 1. 

Cherries, sweet, canned: A or FANCY; B Or CHOICE; C or STANDARD; D 
or SECONDS; E Of WATER Of PIE PACK; OFF-GRADE. 

Cherries, machine pitted, barreled: No. 1 MACHINE PITTED; No. 2 MA- 
CHINE PITTED. 

Cherries, pitted sulphured, barreled: No. 1; No. 2. 

Cherries, unpitted sulphured, barreled: No. 1; No. 2. 

Citrus fruits (except tangerines and California and Arizona citrus 
fruits): FANCY; No. 1; No. 1 BRIGHT; NO. 1 GOLDEN; No. 1 
BRONZE; NO. 1 RUSSET; NO. 2; COMBINATION ; COMBINATION RUS- 
SET; NO. 2 BRIGHT; NO. 2 RUSSET; NO. 3. 

Corn, cream style, canned: A or FANCY; B Or EXTRA STANDARD OF 
CHOICE; C or STANDARD; OFF-GRADE Or SUBSTANDARD. 

Corn, whole-grain, frozen: A; B; C; SUBSTANDARD. 

Corn, green: FANCY; No. 1. 

Corn, sweet, for canning: No. 1; No. 2. 

Corn, whole-grain style, canned: A or FANCY; B Of EXTRA STANDARD 
Or CHOICE; C Or STANDARD; OFF-GRADE Or SUBSTANDARD. 


™ Ibid. 
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Cream, sweet, raw or pasteurized : 1°8 CERTIFIED; A; B; C. 

Cucumbers, for pickling: No. 1; No. 2; No. 3; CULLS. 

Cucumbers, greenhouse : FANCY; No. 1; No. 2. 

Cucumbers, slicing : FANCY; No. 1; No. 2; No. 1 SMALL. 

Currants, Zante, dried: A; B; OFF-GRADE. 

Dewberries and blackberries: No. 1; No, 2. 

Eggplant: No. 1; No. 2. 

Eggs, individual shell: AA; A; B; C; LIGHT DIRTY; DIRTY; CHECK; 
LEAKER. 

Endive, escarole, chicory (not applicable to French Endive or Chic- 
ory marketed for roots) : No. 1. 

Figs, Kadota, canned: A or FANCY; A SPLIT Or FANCY SPLIT; B Of 
CHOICE; B SPLIT Or CHOICE SPLIT; D Or SECOND}; OFF-GRADE. 

Fruit Cocktail, canned: A or FANCY; B Or CHOICE; OFF-GRADE. 

Fruit for Salads, canned: A or FANCY; B or CHOICE; OFF-GRADE. 

Garlic: No. 1. 

Grapefruit, California and Arizona: FANCY; No. 1; No. 2; COMBINA- 
TION ; NO. 3. 

Grapefruit, canned: A or FANCY; B Of CHOICE; BROKEN; OFF-GRADE. 

Grapefruit juice, canned: aA or FANCY; C or STANDARD; OFF-GRADE. 

Grapefruit juice and orange juice, blended, canned: A or FANCY; C or 
STANDARD ; OFF-GRADE. 

Grapes, bunch, American (Eastern Type): FANCY TABLE; No. 1 
TABLE; NO. 1 JUICE. 

Grapes, bunch, American (Eastern Type) for processing and freez- 
ing: No. 1; No, 2. 

Grapes, juice, European or Vinifera type: no. 1 JUICE; No. 1 MIXED 
JUICE ; NO. 2 JUICE; NO. 2 MIXED JUICE. 

Grapes, sawdust pack, European or Vinifera type: FANCY SAWDUST 
PACK; NO. 1 SAWDUST PACK. 

Grapes, table: FANCY TABLE; No. 1 TABLE. 

Hogs, Slaughter 


Barrows and gilts: cHoIcE (FAT TYPE) ; CHOICE (MEAT TYPE); 
GOOD; MEDIUM; CULL. 


Sows: CHOICE (FAT TYPE); CHOICE (MEAT TYPE); GOOD; ME- 
DIUM; CULL. 
Stags, boars and other unclassified : UNGRADED. 
Honey, extracted: A or FANCY ; B; OFF-GRADE, 
Horseradish roots : FANCY; No. 1; No. 2, 
“8 Ibid. 
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Kale: No. 1; COMMERCIAL. 

Lamb and Mutton 
Carcass: PRIME (suspended for duration) ; CHOICE; GOOD; COM- 

MERCIAL ; UTILITY; CULL. 

Lambs 
Feeders : FANCY ; CHOICE; GOOD; MEDIUM ; COMMON; INFERIOR. 
Slaughter: PRIME; CHOICE; GOOD; MEDIUM; COMMON; CULL. 

Lemon Juice, canned: A or FANCY; C Or STANDARD; OFF-GRADE. 

Lemons: No. 1; No. 2; COMBINATION; NO. 3. 

Lentils: No. 1; No. 2; SUBSTANDARD. 

Lettuce, except greenhouse leaf: FANCY; NO. 1; COMMERCIAL; No. 2. 

Lettuce, greenhouse leaf: FANCY; No, 1. 

Limes, Persian (Tahiti) : No. 1; No. 2; COMBINATION. 

Maple sirup, for reprocessing : AA or FANCY; A; B; C. 

Maple sirup, for table use: AA or FANCY; A; B. 

Meats, see under Beef, Lamb and Mutton, Pork, and Veal. 

Melons, honey dew and honey ball type: No. 1; COMMERCIAL; No. 2. 

Milk, raw or pasteurized : 12° CERTIFIED; A; B; C. 

Mushrooms, canned: A or FANCY; C Of STANDARD; OFF-GRADE. 

Mushrooms, fresh: no. 1. 

Mustard greens: No. 1. 

Nectarines : FANCY; EXTRA NO. 1; No. 1; No. 2; COMBINATION. 

Okra, canned: A or FANCY; C or STANDARD; OFF-GRADE Or SUBSTAND- 
ARD, 

Okra, fresh: no. 1. 

Olives, ripe, canned: A or FANCY; B OF CHOICE; C or STANDARD; OFF- 
GRADE. 

Olives, salt-cured oil coated; No. 1. 

Olives, Sicilian style, processed: No. 1. 

Onions, Bermuda: No. 1; No. 2; COMMERCIAL. 

Onions, Creole: No. 1; No. 2; COMBINATION. 

Onions, for processing: No. 1; No. 2; CULLS. 

Onions, Northern grown: No. 1; COMMERCIAL; NO. 1 BOILERS; NO. 1 


PICKLERS. 


Onion sets: No. 1; No. 2. 
Orange juice, canned: A or FANCY; C Or STANDARD; OFF-GRADE. 


Orange juice, concentrated, canned: A or FANCY; C or STANDARD; 
OFF-GRADE. 
1 Ibid. 
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Oranges, Arizona and California: FANCY; No. 1; No. 2; COMBINA- 


TION ; NO. 3. 


Parsley: No, 1. 
Peaches, dried: A or FANCY; B Of CHOICE; C Of STANDARD; OFF-GRADE, 


Peaches, fresh: FANCY; EXTRA NO. 1; No. 1; No. 2. 

Peaches, freestone, canned: A Or FANCY; B Or CHOICE; C Or STAND- 
ARD; D; SECONDS; WATER GRADE; SOLID-PACK ; OFF-GRADE. 

Peaches, freestone, for canning or freezing: No. 1; No. 2. 

Peaches, yellow clingstone, canned: A or FANCY; B Or CHOICE; C or 
STANDARD Or SOLID PACK; D Of SECONDS WATER OF SOLID PACK; 
OFF-GRADE, 

Peanuts 
Runner: 

Farmers’ stock (unshelled) : No. 1; No. 2; No. 3. 

Shelled: No. 1; No. 2. 

Virginia type: 

Cleaned (unshelled): JUMBO HAND PICKED; FANCY HAND 
PICKED; EXTRA HAND PICKED. 

Farmers’ stock (unshelled) : No. 1; No. 2; no. 3. 

Shelled: EXTRA LARGE VIRGINIA SHELLED; MEDIUM VIRGINIA 
SHELLED; NO. 1 VIRGINIA SHELLED; VIRGINIA SPLIT; NO. 2 
VIRGINIA SHELLED, 

White Spanish: 

Farmers’ stock (unshelled) : No. 1; No. 2; No. 3. 

Shelled: no. 1; No. 2. 

Peanut Butter: A; c. 

Pears, canned: A or FANCY; B Or CHOICE; € or STANDARD; D or SEC- 
ONDS ; E Of WATER PACK; F Or SOLID PACK PIE; OFF-GRADE. 

Pears, dried: A or FANCY; B or CHOICE; C or STANDARD ; OFF-GRADE. 

Pears, for canning: no. 1; No. 2; cuULLs. 

Pears, summer and fall: no. 1; COMBINATION; No. 2. 

Pears, winter : EXTRA NO, 1; No. 1; No. 2; COMBINATION. 

Peas, black-eye, canned: a or FANCY; C Or STANDARD; OFF-GRADE 
(SUBSTANDARD). 

Peas, canned: A or FANCY; B; C or STANDARD} OFF-GRADE. 

Peas, dry: No. 1; No. 2; No. 3. 

Peas, fresh: no. 1; FANCY. 

Peas, frozen: A; B; C; SUBSTANDARD. 

Peas, split, dry: no. 1; No. 2>N0:.3. 

Pecans, shelled: no. 1 HALVES; NO. | PIECEs. 
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Pecans, unshelled: No. 1; COMMERCIAL. 

Peppers, sweet: FANCY; No. 1; No. 2. 

Pickles, cucumber : A or FANCY; C Or STANDARD; OFF-GRADE. 

Pimentos, canned: A or FANCY; A PIECES Or FANCY PIECES; C Or 
STANDARD; C PIECES Or STANDARD PIECES: OFF-GRADE Or SUB- 
STANDARD. 

Pineapple, canned: a or FANCY; B OF CHOICE; C Or STANDARD; (HALF 
SLICES OF BROKEN SLICES) ; OFF-GRADE. 

Pineapple juice, canned: A or FANCY; C Or STANDARD; OFF-GRADE. 

Pineapples, except Puerto Rican: No. 1; No. 2. 

Pineapples, Puerto Rican: FANCY; No. 1; No. 2. 

Plums and prunes, fresh: FANCY; No. 1; No. 2. 

Plums, canned: A or FANCY; B Or CHOICE; C Or STANDARD; D Or SEC- 
ONDS: E OF WATER Of PIE PACK; OFF-GRADE Of SUBSTANDARD. 
Potatoes, sweet, canned: A or FANCY; C Or STANDARD; OFF-GRADE or 

SUBSTANDARD. 

Potatoes, sweet : FANCY; EXTRA NO, 1; No. 1; No. 2. 

Potatoes, white: FANCY; EXTRA NO. 1; No. 1; COMMERCIAL; NO. 2. 

Pork, fresh cuts: No. 1; No. 2;.No. 3; CULL. 

Poultry, dressed 
Chickens: AA; A; B; C. 

Ducks: A (YOUNG) ; B (YOUNG) ; A (OLD) ; B (OLD) ; C. 
Geese: A; B; C. 

Guineas: A (YOUNG) ; B (YOUNG) ; A (OLD) ; B (OLD); C. 
Squabs: A; B; C. 

Turkeys<AA;-A; B;.C. 

Poultry, live: A; B; C. 

Preserves, fruit, or jams: A or FANCY; B Of CHOICE; OFF-GRADE. 

Prunes, dried: A or FANCY; B Or CHOICE; C Of STANDARD; OFF-GRADE. 

Pumpkin and squash, canned: A FANCY; C or STANDARD; OFF-GRADE. 
or SUBSTANDARD. 

Rabbits, dressed domestic: PRIME ; CHOICE; COMMERCIAL, 

Radishes, bunched: no. 1. 

Raisins, processed : A; B; OFF-GRADE. 

Raspberries : No. 1; No. 2. 

Raspberries, red, canned: A or FANCY; B Of CHOICE; C Or STANDARD, 
D OF SECONDS; E Of WATER OF PIE PACK; OFF-GRADE Or SUBSTAND- 
ARD. 

Raspberries, red, frozen: A or FANCY; B Or CHOICE; OFF-GRADE. 

Rhubarb, field grown: FANCY; No. 1; No. 2. 
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Rice, brown, except California-Pearl, Calady: EXTRA FANCY; FANCY; 
CHOICE. 

Rice, brown, California-Pearl, Calady: FANcy, No. 1; No. 2. 

Rice, milled: No. 1 or EXTRA FANCY; NO, 2 or FANCY; NO. 3 or EXTRA 
CHOICE; NO. 4 or CHOICE; NO. 5 of MEDIUM. 

Rice, rough, except milling quality: No. 1; No. 2; No. 3; No. 4; No. 5; 
NO. 6. 

Rice, rough, milling quality: 12° PRIME—A; GOOD—B; MEDIUM—C; 
FAIR—D ; ORDINARY—E; LOW—F. 

Romaine: no. 1. 

Sardines: (no designation for first quality) ; 124 sEconps. 

Sauerkraut, barreled or bulk: A or FIRST QUALITY; C Or SECOND QUAL- 
ITY ; OF F-GRADE, 

Sauerkraut, canned: A or FIRST QUALITY; C Or SECOND QUALITY; 
OFF-GRADE Or SUBSTANDARD. 

Shallots, bunched: no. 1; no. 2, 

Spinach and other greens canned: A or FANCY; C or STANDARD; OFF- 
GRADE. 

Spinach, except New Zealand: no. 1; COMMERCIAL. 

Spinach, for canning: No. 1; No. 2; no. 3. 

Spinach, frozen: A; B; SUBSTANDARD. 

Strawberries, for freezing, washed and sorted: no. 1. 

Strawberries, fresh: No. 1; No. 2; COMBINATION. 

Strawberries, frozen: A or FANCY; B or CHOICE; OFF-GRADE Or SUB- 
STANDARD. 

Strawberries, growers’ stock, for manufacture: no. Ls NO. <2 INO? 
No, 4. 

Succotash, canned: A or FANCY; B Or EXTRA STANDARD; C or STAND- 
ARD ; OFF-GRADE. 

Tangerines: FANCY; No. 1; No. 1 BRONZE; COMBINATION; NO. 2; No. 
2 RUSSET; No. 3. 

Tomato catsup, canned or bottled: a or FANCY; C Or STANDARD; OFF- 
GRADE. 

Tomato juice, canned or bottled: a or FANCY; C Or STANDARD; OFF- 
GRADE Or SUBSTANDARD. 


™ For total yield of head rice and broken rice; to be stated in hyphenated 
form, as “PRIME-A MILLING QUALITY.” 


“Trade Practice Rules for the Sardine Industry, Federal Trade Commis- 
sion, 1940, 
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Tomato pulp, canned: aA or FANCY; C or STANDARD; OFF-GRADE or 
SUBSTANDARD. 

Tomatoes, canned: A or FANCY; B Or EXTRA STANDARD; C Or STAND- 
ARD ; OFF-GRADE. 

Tomatoes, for canning: No. 1; No. 2; cULLs. 

Tomatoes, for manufacture of strained tomato products: No. 1; No. 
=e CULL: 

Tomatoes, fresh, except greenhouse: no. 1; No. 2. 

Tomatoes, greenhouse : FANCY; No. 1; No. 2. 

Tuna fish :18* FANCY; STANDARD; FLAKES. 

Tuna fish, white meat : FANCY WHITE MEAT; STANDARD WHITE MEAT; 
WHITE MEAT FLAKES. 

Turnips, bunched: no. 1. 

Turnips, topped or rutabagas: no. 1. 

Turnip greens (except seven top turnip) ; No. 1. 

Veal and calf carcass: PRIME (suspended for duration); CHOICE; 
GOOD ; COMMERCIAL; UTILITY; CULL. 

Vealers and slaughter calves: PRIME; CHOICE; GOOD; MEDIUM; COM- 
MON; CULL. 

Walnuts, English, shelled: No. 1 HALVES; No. 1 EXTRA LIGHT 
HALVES ; NO. 1 HALVES AND PIECES; NO. 1 PIECES; NO. 2; No. 3. 

Walnuts, English, unshelled: No. 1; No. 2; No. 3. 

Watermelons: No. 1; No. 2; No. 3. 


Strength of product 


Although a moment’s reflection demonstrates that deceptive 
representations concerning the strength of a food are closely re- 
lated to the incorrect identification of that product, nevertheless it 
is necessary to single out this phase for special consideration. 

First of all, it may be postulated that any reduction in the 
strength of a food product—and the means taken to effect such 
dilution—must be disclosed upon the label. Where water is added 
to vinegar, for example, thereby lessening its acidity to the mini- 
mum percentage, it is essential that the label bear the statement, 
“REDUCED WITH WATER TO 40 GRAIN STRENGTH” or “DILUTED 
WITH WATER TO 4% ACETIC ACID STRENGTH.” 188 


9 Trade Practice Rules for the Tuna Industry, Federal Trade Commission, 


1940. 
%2 TrapE CoRRESPONDENCE 53 (1940). But see U. S. v. 800 Sacks Barley 


Mixed Oats, 64 F.2d 678 (1933). 
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Secondly, in cases where the product is offered for sale on the 
basis of its effectiveness, a clear statement of its properties should 
appear. For example, a commercial mixture of pectin and dextrose 
is sold for admixture with sugar, its efficacy varying with different 
formulas. In order to be properly informative, the Food and Drug 
Administration first recommended that compounds be labeled in 
accordance with their strength, such as ‘‘pEcTIN 100 GRADE,” 
“pECTIN 150 GRADE,” etc. But it also suggested that an additional 
statement be included on the label of each mixture to clarify the 
meaning of the title “100 Grapg,” “150 GRADE,” etc., which might 
not otherwise be understood. This could impart the information, 
for example, that one pound of the product will serve to set 100 or 
150 pounds of sugar, as the case may be.*** 

Illegal reduction in strength usually occurs in several manners. 
Thus a product labeled “PURE CIDER VINEGAR” may contain only 
3.35 percent of acetic acid. Since its strength should be not less 
than 4 percent to entitle it to such a designation, the article is 
illegal.*°? Again, similar foods, which however are inferior in po- 
tency, may be palmed off as the genuine product. Bombay mace, 
for instance, although botanically a mace closely resembling true 
mace in appearance, nevertheless differs from true mace in that it 
has practically no flavor and is useless as a spice. Bombay mace, 
consequently, should not be used as an ingredient of spices, even 
when they are labeled to show its presence, since purchasers obvi- 
ously expect to get a type of the true mace under such a name.2*° 

Similarly, a product prepared from roasted cereals, caramel, or 
like substances, intended to be added to coffee for the purpose of 
imparting a dark color and a certain amount of flavor cannot be 
labeled “‘COFFEE ESSENCE,” “ESSENCE OF COFFEE,” or even “ES- 
SENCE FOR COFFEE.” Its designation should indicate its true na- 
ture, which is not coffee but a flavoring substance; it may, how- 
ever, be entitled “IMITATION COFFEE ESSENCE,” 137 


™ TRADE CORRESPONDENCE 223 (1940). 


*° U.S. v. 20 Cases of Vinegar, F. N. J. No. 1488 (1940). 
™ Item 352, S.R.A.-CHEM. (1920). 
“ITEM 116, S.R.A.-CHEem. (1915). 
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By-products labeled without qualification 


Reduction in the strength of a product is sometimes effected by 
using by-products and waste food materials and labeling it as the 
principal food. Such substitutions do not usually possess the prop- 
erties of the true article and a fraud on the purchaser ensues. 

It is well-established that a food, which consists in whole or in 
part of such substances such as pieces, stems, trimmings, and the 
like—even though they be clean and sound—cannot be labeled 
with the unqualified name of the product from which such ma- 
terial has been derived.4** Thus the undeclared presence of mus- 
tard bran in a product labeled “PREPARED MUSTARD” constitutes 
misbranding.’*® And a product called ‘““GROUND EAR CORN * * * 
MADE FROM THE ENTIRE EAR OF CORN IN ITS NATURAL STATE” 
should consist only of chopped corn and cob with no greater pro- 
portion of cob than occurs in the ear corn in its natural state. The 
label is false where the contents are a mixture of ground corn, 
corn bran, rice hulls and rice bran, ground and shredded bagasse 
(sugarcane), a small amount of ground corn cob, and calcium 
carbonate.**° 

Of course by-products are a proper and legal article of com- 
merce when labeled as to their true identity. Care should be taken, 
however, to assure their cleanliness and soundness since an unrea- 
sonable amount of extraneous matter may warrant their detention 
as adulterated. 


Claims of specific potency or content 


A number of food products are sold with label representations 
of specific potency or content. Chief among such foods are animal 
feed and vitamin preparations. Where claims of this nature are 
made it is important to see to it that the product conforms fully to 
the label statement. Any deviation, indeed, in any amount, is suf- 
ficient to constitute a violation of the law. This was made clear in 
an opinion dealing with the labeling of feeding oat meal in which 
the court said: 

8 1J, S. y. 154 Sacks of Oats, 283 Fed. 985; 294 Fed. 340. 


1 TJ. S. vy. Mid-West Food Packers, Inc., N. J. No. 25855 (1936). 
“UJ. S. v. 550 Sacks of Ground Ear Corn, N. J. No. 29118 (1938). 
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“While the deficiencies were slight, nevertheless, there was no 
disagreement that the deficiencies existed. One who places a tag 
on his product informing the public that it contains a minimum or 
a maximum of an ingredient is bound to live up to his claim. Any 
shortage of a minimum ingredient or any excess of a maximum 
ingredient cannot be excused on the ground that the product ap- 
proximated the information given to the public, nor is it any ex- 
cuse that the deficiencies exist without conscious fraud on the part 
of the owner.” **7 

As is evident from this opinion, the courts do not look with 
favor upon such practices. This is also true, to some extent, where 
the mistake is not a deficiency, but an over-content of the specified 
ingredient. While no harm might result from this act in a particu- 
lar instance, it is considered a form of commercial deception. Pur- 
chasers of products of this character are “paying not only for the 
purity of the ingredients but an accurate and precise knowledge of 
their quantity. If a dealer, in order to save the expense of assay- 
ing his product, and at the same time escape the liability for 
adulteration, includes an unascertained excess of it in the mixture 
he sells, the practice is not particularly commendable from a purely 
commercial standpoint.” **? 


Uses or purposes 


It is obvious, of course, that a food labeled in respect to a 
specific use must be capable of filling such purposes ; otherwise it is 
subject to the charge that its labeling is false. Representations of 
this nature are, it is true, generally confined to the advertisements 
of the product rather than its label, but there is no justification for 
false statements of this character in either. 

An illustration of this form of deception is the labeling of so- 
called egg substitutes. The Bureau of Chemistry at one time 
pointed out that an article of food is not to be labeled “EGG suBSTI- 
TUTE,” or otherwise entitled to indicate that it will take the place 
of eggs, unless it actually possesses the properties of this com- 


U.S. v. 100 Sacks of Feeding Oat Meal, N. J. No. 30874 (1939). 
%@U. S. v. William H. Rorer, Inc., N. J. No. 26953 (1936). 
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modity.*** And in a case involving “EGGNo * * * TO BE USED IN 
PLACE OF EGGS IN BAKING AND COOKING * * * AN EXCELLENT 
SUBSTITUTE FOR EGGS * * *” the article was declared to be mis- 
branded and the reasonable intent of the label, considered together, 
was held to represent “that in the ordinary culinary compounds 
Eggno would produce the same or similar results as eggs.” 144 

Similarly, the Administration has expressed the opinion that the 
labeling of a product, comparable in analysis to a sweetened con- 
densed whole milk, to be sold for the compounding of an ice-cream 
in refrigerators by the housewife, is misleading where it seems 
that after following directions to dilute with whole milk or water, 
the resulting mix would fall below the usual standards for ice 
cream so far as butterfat was concerned. To make such a claim 
the Food and Drug Administration required that the finished prod- 
uct come up to the butterfat content prescribed by the law of the 
State in which any particular package was sold.**° 

Nor may a product, composed of gum karaya, tapioca flour, 
and refined corn sugar, be designated as an “ICE CREAM POWDER.” 
The Administration pointed out : 

“Obviously, from the composition of the article as you have 
described it, it is not a powder that will make ice cream simply by 
the addition of water, which the name ‘ICE CREAM POWDER’ sug- 
gests. We advised manufacturers under the Food and Drugs Act 
of 1906, the requirements of which regarding the naming of a 
product of this kind were even more restricted than those under 
Act of 1938, that the name ‘ICE CREAM POWDER’ is not appropriate 
for products consisting of ingredients sometimes used as a ‘stabi- 
lizer’ for ice cream. Also the statement ‘FOR ICE CREAM, FRUIT 
ICES, PIE FILLINGS, ETC.’ accentuates the misleading impression 
given by the name ‘ICE CREAM POWDER’.” **° 

It must be emphasized that where the product is merely one 
constituent of an article of food it cannot be labeled to imply that 

“8Irem 172, S.R.A.-CHEM. (1916). 

“4 Newton Tea & Spice Co. v. U. S., 288 Fed. 475 (1923). 


“5 Trane CORRESPONDENCE 74 (1940). 
U8 Trape CORRESPONDENCE 290 (1940). See also TRADE CoRRESPONDENCE 297 


(1940), a “malted milk” preparation. 
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it is that particular food. For example, it was held that the state- 
ment “SEA MOSS FARINE * * * FOR PUDDINGS, CUSTARDS * * * THIS 
PACKET WILL YIELD SIXTEEN QUARTS OF BLANC MANGE” con- 
veyed the impression that blanc mange, puddings, and custards 
could be made from the product, whereas it was simply one of 
several ingredients of such foods.**7 When the consumer pur- 
chases a preparation labeled “PUDDING POWDER” the Administra- 
tion feels that she is entitled to receive one made of the recognized 
ingredients for the type of pudding indicated on the label, such as 
powdered whole milk, dried eggs, sugar, flavoring, some binder, 
and salt. A product comprised only of cornstarch, to which the 
other ingredients must then be added by her, cannot consequently 
be sold under such a title.*#® 


Claims of nutritional and therapeutic value 


Unfounded representations of nutritional or therapeutic value 
made upon behalf of a food are clearly a violation of this provision 
of the law. Usually these are based upon pseudo-scientific opinions 
in the efficacy of a particular food for certain ailments and af- 
fections. Since the imagination of the writer is the sole limitation 
to the extent of the claims found on such labels, we will confine our 
discussion of this subject to two labels which met the condem- 
nation of the statute. 

Thus, wheat germ was deemed to be misbranded on the basis 
of the following statements appearing on the label: 


“ONE OF NATURE’S RICHEST SOURCES OF Bi, E AND G THE VITAMINS 
NECESSARY FOR NORMAL HEALTH AND GROWTH. VITAMIN B1 
PROMOTES NERVOUS STABILITY—INTESTINAL REGULARITY—DI- 
GESTION AND STIMULATES THE APPETITE. ALSO VITAL TO PREG- 
NANT AND NURSING MOTHERS. VITAMIN E IS THOUGHT TO 
INCREASE THE MINERAL NUTRITION TO THE MUSCULAR AND 
NERVOUS TISSUES. VITAMIN G IS NECESSARY TO GROWTH AND 
DEVELOPMENT. IT PROMOTES * * * VITALITY. VITAMIN A PRO- 


“7 U.S. v. 7 Boxes of Sea Moss Farine, N. J. No. 21253 (1933). 
“8 LaMB, American Chamber of Horrors, p. 166. 
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MOTES A FEELING OF WELL BEING AND IS ESSENTIAL TO THE RE- 
SISTANCE TO INFECTION, NOTABLY OF EYES, LUNGS, TONSILS, 
SINUSES AND INTESTINAL TRACT. * * * WHEAT GERM CONTAINS 
ORGANIC CALCIUM, PHOSPHORUS AND IRON SO NECESSARY FOR 
RICH BLOOD, STRONG TEETH AND BONES. THIS COMBINATION OF 
VITAMINS AND MINERALS HELPS BUILD VITAL RESISTANCE.” 


It will be noted that these label statements do not make forthright 
representations of therapeutic value for this product. Rather the 
label relies upon general and apparently impartial remarks con- 
cerning the recognized efficacy of the various vitamins and miner- 
als to convey such an impression. These indirect recommendations, 
however, failed to prevent the label from being misleading since 
the Food and Drug Administration charged that the product 
would not accomplish the results implied nor fulfill the promises of 
benefit represented or suggested.**® 

This case emphasizes the point that claims of nutritional or 
therapeutic benefits need not be explicit and forthwith statements 
to be actionable. Indirect representations of this nature are like- 
wise interdicted. In those instances that a preparation is suggested 
for use for a particular condition or deficiency it is required to 
possess some beneficial, therapeutic or curative influence for such 
affection.*°° 

And where more than one condition is referred to, it is im- 
material that it may be helpful in some of the maladies; such 
partial effectiveness does not justify the label which goes beyond 
that point in its claims.’ 

It must constantly be borne in mind that where diseases are 
mentioned on the label, the public is likely to think of the prepara- 
tion in terms of a cure.’°? Accordingly, not only should unwar- 
ranted nutritional, curative, and therapeutic claims be left off the 
label, but undue emphasis on a particular or recognizable symptom 

“9 U.S. y. 9 5/6 Cases of Golden Harvest Wheat Germ, F. N. J. No. 3646 
a a S. y. 237/12 Doz. Bottles, etc. “Lee’s Save the Baby,” 44 F.2d 831. 


2 Trem 21, S.R.A.-CHEM. (1914). 
2 Cf. Senate Report No. 493, p. 13. 
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—without mention of the condition—may result in the misbrand- 
ing of the product. 

With these remarks serving as a background it may be readily 
recognized that the labeling of papaya sirup with representations 
that it would supply energy food which could be easily absorbed ; 
that it would promote health and build energy, thus making one 
feel more alive and full of pep; that it would reduce the absorption 
of poisonous toxins and stomach distress; that it was an alkalizer 
and body builder ; that it would prevent kidney, liver, and stomach 
diseases and keep the skin clear; that it was an appropriate treat- 
ment for anemia, gastritis, indigestion, constipation, arthritis, 
rheumatism, ulcers, colitis, sinusitis, influenza, colds, dysentery 
and obesity; and that it would increase the stature of children—is 
clearly violative of this provision of the Act.'*4 

* See Herrick, Drug Products: Labeling, Packaging, Regulation, pp. 100- 
107; 119-120. 


™Uz.S. v. 243 Doz. Bottles, etc. Tropical’s Original Papaya Sirup, F. N. J. 
No. 3647 (1941). 


CHAPTERS 
FOOD IN PACKAGE FORM 


Requirements imposed on packaged foods 


The Federal Food, Drug, and Cosmetic Act distinguishes—so 
far as labeling is concerned—between food which is put up in 
package form and that which is not so packed. Thus, Section 403 (e) 
of the Act provides that a food product “if in package form” will 
be deemed to be misbranded unless it bears a label setting forth 
(1) the name and place of business of the manufacturer, packer, 
or distributor; and (2) an accurate statement of the quantity of 
the contents in terms of weight, measure, or numerical count. 
There is, however, no legal requirement that a food not in pack- 
age form bear a label disclosing such information; or, indeed, 
that it carry a label at all.? 

It will be noted that there is a double requirement implicit in 
this provision. Perhaps the most important of the two is that 
foods “in package form” must be labeled. In view of the compre- 
hensive scope of the definition of the term package, it is mani- 
festly material to ascertain in each case whether or not this section 
of the statute is applicable. 

*It is the Administration’s opinion that this statement is not quite true tech- 
nically in view of the provisions of Section 403(k), which requires a product 
containing artificial flavoring, artificial coloring or a chemical preservative to 
bear labeling even though not in package form. It admits, however, that whether 
it is entirely true otherwise is a little difficult to answer. For example, a product 
which is an imitation of another food would be misbranded unless its label bears 
the word “imitation” and immediately thereafter the name of the food imitated. 
The question arises as to whether an imitation not in package form would be 
misbranded if it failed to bear this labeling. Presumably it would, the Adminis- 
tration feels, and the only legal way in which an imitation food can be sold is 
when properly labeled. The question is rather academic since sales of imitations 


not in package form are so rare as to make it difficult to find a sample. 
225 
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“Package form” 

When is a food product considered to be in package form 
within the purview of the Act? The answer to this question rests 
chiefly upon what the law deems to be a “package.’”’ Unfortu- 
nately, no definition of the term is found in the Federal Food, 
Drug, and Cosmetic Act, except in one provision dealing with 
wrapped meats. Package, in this connection, is defined as 
“wrapped meats inclosed in papers or other materials as pre- 
pared by the manufacturers thereof for sale.” 7* But such a de- 
scription, while somewhat indicative of the scope of the expres- 
sion, is nevertheless entirely inadequate to solve the many 
problems that arise in construing this section of the Act. 

Although the Federal Food, Drug, and Cosmetic Act is silent 
on this score, a comprehensive definition of the expression, ac- 
curately reflecting the import of the Federal rule, is however 
found in the West Virginia Code. This statute describes a 
package : 

“* * * to include the retail and wholesale package, carton, case, 
basket, can, box, barrel, half-barrel, hamper, keg, drum, jug, jar, 
crock, bag, pail, wrapping parcel, package, bottle, phial, or other 
receptacle, which may be labeled or otherwise marked, making one 
complete package of the commodity. Provided, That a box or 
carton used for shipping purposes containing a number of smaller 
packages which are individually marked * * * will not be required 
to bear the weight or measure of contents.” 2 

It must be evident, then, that the term “in package form” is not 
restricted to the common understanding of the expression “pack- 
aged food.” The definition, first of all, is not confined to the ty pe 
of packing, for example, the ordinary paper carton envisaged 
when such products are first thought of. Thus it includes not only 
the common paperboard box but glass and wooden and metal con- 
tainers as well. Moreover, crates and baskets, hampers and bar- 


* The Kenyon amendment, incorporated in the present Act by sec. 902 (a). 
* Cove oF WEst VircINIA, amended 1937, chap. 47, art. 1, § 24. 
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rels, bags and sacks—are all deemed to be packages within the 
purview of this provision of the law. 

Nor is the term to be confined to processed or prepared foods. 
Equally subject to the law are fresh apples and other varieties of 
fruit packed in barrels or boxes, potatoes in sacks, and vegetables 
in crates or baskets. Except for one minor exemption granted to 
fresh fruits and vegetables in ‘“‘small open containers,” © all such 
products are deemed to constitute food in package form within 
the meaning of the Federal Food, Drug, and Cosmetic Act. To 
indicate the diversified application of this provision, it is note- 
worthy that salmon sausage, packed in canvas “casings,” then 
dipped in paraffin, is considered as food in package form, and its 
label must bear the required information.® 


Packages and immediate containers distinguished 


Although the terms “package’”’ and “container” are generally 
accepted as analogous in meaning, a distinction must be made be- 
tween the two under the Federal Food, Drug, and Cosmetic Act. 
It will be remembered that the expression “immediate container” 
of a food was considered in our discussion of the label of a prod- 
uct. At that time, several cases were cited which defined the word 
“package” to mean the package made up by the manufacturer for 
sale to the ultimate consumer, that is, the covering which finally 
comes into the possession of the person who is to use the article. 
It was also indicated that the large box encasing the individual 
packages was not a container under the law, since a label placed 
thereon would afford no protection to the purchaser who seldom 
sees this case." 

® A steel drum is considered a “package form” (U. S. v. 20 Drums of Cod- 
roil, F. N. J. No. 2857 (1941) ) and also an envelope (cf. U. S. v. Toland, D. D. 
N. J. No. 801 (1941)). It might almost be said, as a matter of fact, that a food 
in any wrapper or container which is capable of bearing a label is in package 
form; this, at least, is the Administration’s attitude. 

‘Item 61, S.R.A.-CHEM. (1914). 

® See sec. 405 of the Act. 

*Item 251, S.R.A.-CHEM. (1917). 

7 McDermott v. Wisconsin, 228 U. S. 115 (1913) ; U. S. v. Dr. J. L. Stephens 
Co., N. J. No. 1891, affirmed N. J. No. 2511 (1913). 
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To apply this rule to the construction of the term “in package 
form,” however, tends, as we will see, to be misleading.® It is 
true, of course, that the Food and Drug Administration has in 
several instances based a ruling that a particular commodity is not 
in package form upon precisely such a premise. Thus it has held 
that green coffee, commonly received from Brazil in cargo lots 
packed in bags of approximately 132 pounds each, was not in 
package form, since it appears that such bags of green coffee in- 
frequently reach the ultimate consumer who practically never pur- 
chases unroasted coffee of this nature.° A somewhat similar inter- 


pretation was rendered in connection with so-called bulk packages 
of tea in chests containing various quantities of the product, and 


On the other hand, the Administration has also ruled that but- 
ter in tubs and cheese in boxes ™ are regarded as food in package 
form, and, in fact, it has even gone so far as to hold that fresh 
shucked oysters shipped in refrigerated returnable packages must 
be marked with the required information.” Obviously none of 
these containers comes to the attention of the eventual purchaser. 
Too much reliance consequently cannot be placed upon this aspect 
of the definition. Indeed it may be postulated that the fact that 
the “package’”’ is not intended to come within the possession of 
the ultimate consumer is immaterial in ascertaining whether or 


not the food is “in package form.’ 13 The subsequent discussion 
will make this point clearer, 


*As a matter of fact, the term “package” has been held to include both the 
outside and inside packages in which the commodity is packed. U. S. v. 132 
Packages of Spirituous Liquors, etc., 76 Fed. 364. 

°Item 86, S.R.A.-CHEM., (1914). 


_* Item 111, S.R.A.-CHem. (1915). This and the previous example repre- 


sent opinions given with respect to whether such products should bear statements 
of net weight under the old Act. The Administration points out that, although 
they have not been formally rescinded, it is quite probable that if the question 
were raised today these foods would be considered in package form for the pur- 
poses of the various labeling requirements of the present Act. 

“Item 79, S.R.A.-CHEM. (1914). Cottage cheese shipped in tubs and 


farmer cheese in wooden cases are regarded as food in package form. TRaApr 
CoRRESPONDENCE 279 (1940). 


“Trem 87, S.R.A.-CHEM. (1914). 
“ITEM 252, S.R.A.-CHEM. (1917). 
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Bulk shipments not in package form 


The broadness of the term “in package form” makes it clear 
that almost every food falls within that category unless it is 
shipped in bulk. But when is a food to be considered to be shipped 
in bulk? This question cannot be answered categorically except 
in the most obvious of instances. Salt transported loose in a 
freight car is not of course in package form.’* Nor are tank car 
shipments of, for example, cottonseed oil.” 

With the exception of consignments of this nature, however, 
most products, it would appear, are necessarily encased in some 
form of container if only to facilitate their movement in com- 
merce or to protect them from soiling. Is every such form of cov- 
ering considered a “package” within the contemplation of this 
provision? The answer to this question is “no,” provided that the 
receptacle is employed solely for the purposes of convenience in 
conveying the article from one point to another. Such shipments 
may accordingly be deemed “bulk” shipments, not subject to the 
instant provisions of the Act. 

The most obvious example of such a receptacle is the case where 
two or more packages of food, each properly labeled, are placed 
in a box, bag, barrel, crate, or similar container for convenience in 
shipping only. Under such circumstances, the larger box is not 
required to carry the information called for by this section of the 
Ack 

Thus the Administration has indicated, in the case of a box of 
dressed poultry containing twelve individually wrapped chickens, 
that it is disposed to regard each particular bird as the retail 
package, and not the large box encasing them. Such wrappings, 
it has advised, should at least bear as much of the mandatory 
label information as will serve a useful purpose.’ 

Another illustration is fresh fish shipped by fishermen in boxes 
or barrels to wholesale markets for distribution in the same 
manner in which agricultural products are marketed. The fisher- 


% TRADE CORRESPONDENCE 272 (1940). 

%Trem 100, S.R.A.-CHEeM. (1914). 

% Item 34, S.R.A.-CHEM. (1914); ITEM 79, S.R.A.-CHEM. (1914). 
 TrapE CORRESPONDENCE 155 (1940). 
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men have no facilities for weighing or sorting their catch and 
merely pack their fish in any suitable container with a sufficient 
quantity of ice to keep it until it arrives at market. Subsequently, 
when the fish reaches its destination by express, it is sold by 
weight to retailers. The Administration recognized that the con- 
tainers so used are merely convenient receptacles for transporting 
the fish from one place to another, as a preliminary to its later 
sale by weight in the retail market, and accordingly has ruled 
that such products do not constitute food in package form.18 

In yet another instance the Administration indicated that it 
would consider a shipment a bulk one and not in package form. 
In that case the product was large pieces of frozen swordfish in 
the round, boned, or fillet form, weighing from fifty to one hun- 
dred pounds. These frequently are placed in burlap or other 
wrappers to promote cleanliness and to facilitate handling. The 
coverings are not considered packages.’ 

And where the question was raised as to whether importations 
of agar-agar and isinglass, packed in bales or other so-called 
“bulk” forms, were within the purview of this provision, the 
Administration granted that a reasonable doubt existed and ad- 
vised its correspondent that no action would be taken on the 
ground that the bales failed to comply with this section of the 
law.*° 

It must be borne in mind on the other hand that the purpose 
of all packages, to a considerable extent, is to promote cleanliness 
in the product and to facilitate its handling as it moves in com- 
merce. It would indeed be fallacious to place too much depend- 
ence upon this phase of the problem. Nor should over-reliance 
be placed upon the fact that these foods are packed in bales or 
bags. Thus the Administration has made it clear that it con- 
siders dried beans, dried peas and dried lentils, packed in burlap 
bags containing 100 or 110 pounds net weight, as food in package 
form.” A similar ruling has likewise been applied to dry beans 

™ TRADE CoRRESPONDENCE 214 (1940). 

® TRADE CoRRESPONDENCE 179 (1940). 


* TRADE CORRESPONDENCE 17 (1940). 
™ TRADE CoRRESPONDENCE 141 (1940). 
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in small bags of one, two or three pounds.?? Potatoes in sacks, 
moreover, are amenable to this provision of the law.?? In view 
of these apparent conflicting interpretations, the grower or packer 
should not assume the responsibility of determining for himself 
whether or not the receptacle utilized is a “package” within the 
contemplation of this section, but in the doubtful case should first 
query the Administration as to the propriety of omitting a label 
containing the mandatory information. 


Sales by weight 


An administrative exception to the statutory requirement that 
all food in package form must bear a label setting forth its net 
contents and the name and address of its sponsor has been granted 
in several instances where the product is sold on the basis of 
weight. Obviously enough, where the food is so packed that the 
containers are not uniform in weight and is moreover sold by 
the pound or quart, for example, thus necessitating its being 
weighed before the purchaser at the time of transfer, it is not 
possible or essential that the net content statement appear on the 
label. 

Such a rule was applied, for instance, to sandwich cuts of 
Swiss cheese, varying in size and weighing from one to eight 
pounds each. The cuts were wrapped in cellophane and packed 
in a carton or shipping case holding about thirty-five pounds. 
Although the outside of the larger container was marked with 
the net weight of the entire contents, the individual pieces of 
Swiss cuts were not labeled. These cartons of cheese were shipped 
to distributors, who in turn sold the cheese to retail establish- 
ments, weighing each piece or cut as they sold it. The retailer, 
of course, sliced or cut the cheese as he resold it to the consumer. 

Upon the assumption that the sandwich cuts were not whole 
cheese, but merely slices varying in weight; moreover, were never 
sold by the retailer to the consumer intact, but were unwrapped 
and sold by the slice; and finally, were weighed in the presence 
of the purchaser and sold by weight, the Administration expressed 


™ Tbid. 
% TRADE CORRESPONDENCE 217 (1940). 
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the opinion that it was not necessary to label the cellophane- 
wrapped cuts. The ruling, however, would have been different 
if the sandwich cuts were sold intact to the consumer.”4 

A similar exemption was accorded chicory, packed in bags, 
the weight of which in any one consignment ranged from 140 
to 160 pounds. It furthermore appeared that when the customer 
ordered the chicory from the warehouse, the bags were weighed 
before delivery. It is the custom of the trade, in addition, to 
order a certain number of bags of chicory—and not a specific 
number of pounds—and the customer is billed with so-many bags 
weighing so-many pounds. In view of the non-uniformity in 
size of the sacks and the additional fact that the product was 
sold by weight, the Administration waived the requirement that 
the bags bear the net weight statement.?° 

In another case the same question was raised concerning sacks 
of almonds. These sacks were not uniform in quantity of con- 
tents either for the several varieties, for grades of the same 
variety, or for any particular lot of the same grade and variety. 
It turned out, as a matter of fact, that the bags as such were not 
commercial units of invoice or sale, either wholesale or retail, 
sales of the almonds being made by actual weight. Under the 
circumstances, it was held that the net weight statement need not 
appear on each sack.** Nor is milk, shipped in eight gallon cans 
to market, there to be dumped into weighing tanks and sold by 
weight, regarded as being in package form." 

On the other hand, the Administration has found it necessary 
to rescind its ruling exempting individual cheeses of the brick 
and Limburger types and individual imported Roquefort cheese 
wrapped in tin foil and parchment paper from the necessity of 
declaring the net weight of the contents. The prior interpretation 
had been based upon the contention of the cheese industry that 

* TRADE CoRRESPONDENCE 157 (1940). 

* TRADE CORRESPONDENCE 37 (1940). 

” Item 271, S.R.A.-CHEM., (1918). The Administration considers this and 
the previous example of doubtful value today. There appears no justifiable rea- 


son, however, to abrogate them. 
"Item 75, S.R.A.-CHEM. (1914). 
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such cheeses were not in package form, among other reasons, 
because of their invariable sale by the pound and not by or at a 
definite price for the unit. An additional reason was the fact that 
the paper and foil used were an integral part of the cheese, com- 
posing the binding or rind.2* The Administration, however, 
found that products of this nature are now commonly sold in 
uniform size units; it therefore classified individual cheeses of 
the brick, Limburger, and Roquefort type as food in package 
form.”° 

It must also be borne in mind that the inability to determine 
the net weight of the food until its sale may in an appropriate 
instance enable the packer to omit this information; it does not 
however excuse a failure to give the name and address of the 
manufacturer, packer or other distributor of the product, or other 
information required by the law. Thus where frozen fish was 
packed in cellophane wrappers, the Administration, although it 
regarded the product as food in package form, was not inclined 
to insist upon a statement of the net weight on each individual 
wrapped piece where there was a variation between pieces, pro- 
vided the box or other outer container holding several of these 
wrapped pieces bore a correct statement of the net weight of the 
total amount of fish in the box. An additional condition was that 
the individual fish at the time of its sale to the ultimate purchaser 
be weighed and sold by weight. The wrapper, however, was re- 
quired to bear the brand name, the common name of the article, 
and the name and address of the distributor.*° 


Wrappings removed before sale 


Frequently a determining point in deciding whether or not the 
wrapper in a particular case is a “package” within the contem- 
plation of this provision of the law is the fact that it is removed 
before delivery to.the ultimate purchaser. In those instances 
where it is customary for the retailer to sell the product without 
the covering it may be assumed that their sole purpose is to pro- 

*Trem 292, S.R.A.-CHeM. (1918). 


2 TravE CORRESPONDENCE 7 (1939). 
® TpapE CORRESPONDENCE 258 (1940). 
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tect the food from abrasion or contamination during shipment. 

Thus where tissue paper wrappers were employed to wrap 
fruits and vegetables, it was held that they did not constitute a 
“package,” since it was clearly evident that the sole purpose of 
their use is to prevent bruising during their transportation. More- 
over, it is common practice to remove such coverings at the time 
of sale. This interpretation, however, is appropriate only so far 
as plain, unprinted wrappers are concerned. Should they bear any 
descriptive information or representations, their character neces- 
sarily is changed, since the packer has elected to consider them 
labels. In that event, they must also carry all the mandatory state- 
ments imposed upon foods in package form.*? 

Again, where loaves of Munster and Tilsit cheese are placed in 
plain waxed paper, simply for the purpose of protecting the foods 
against abrasion during shipment, and such wrappers are removed 
when the cheese is exposed for sale, the Administration will not 
consider the products to be in packaged form. On the other hand, 
it must be emphasized that should the waxed wrappers not be 
removed at the time the products are offered to consumers, then 
they do become subject to this provision of the Act.®? 

It must be understood, however, that this interpretation applies 
only to the interior wrappings of the product. It does not, for 
example, relate to the larger container in which it is shipped, 
which, of course, must carry the statutory information. Thus 
Swiss cheese, manufactured in loaf form and packed several 
loaves in a large shipping case is not viewed as bulk or unpack- 
aged merchandise, and must bear the requisite label.?? Incident- 
ally, the rule, reached under the prior Federal Food and Drugs 
Act, that Swiss cheese in loaves weighing approximately 100 
pounds each, packed in tubs, usually four loaves to a container, 
was not in package form, has been abrogated.*4 And in the same 
connection, the Administration has advised that cottage cheese, 
shipped in tubs or tins, and farmer cheese, packed in wooden 
cases, are regarded as packaged food. The containers of these 

™ TRADE CoRRESPONDENCE 282 (1940). 


“ TRADE CoRRESPONDENCE 277 (1940). 
8 Ibid. * Tbid. 
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products must consequently bear a label setting forth the state- 
ments required by this provision of the Act.®° 

Indeed the question of whether the different varieties of cheese 
are in package form or not arises so frequently that it will per- 
haps prove helpful if we describe in detail the Administration’s 
attitude toward these products. The list appended is adapted from 
an opinion issued by the Bureau of Chemistry in 1916, and re- 
vised in accordance with rulings subsequently made on the 
subject.*°* 


CHEESE DEEMED TO BE IN PACKAGE ForM 


Domestic. 

American cheeses of the cheddar type: Boxes or drums, containing 
from 1 to 4 cheeses, according to size, cheddars, twins, daisies, twin 
daisies, long horns and young Americas, sage, spiced, and pimiento in 
daisy and young America styles. 

Camembert type: Individual cheeses packed in boxes. 

Potted: Jars, and cartons inclosing such jars, containing luncheon 
or club, pimiento, Roquefort, Parmesan, and other varieties. 

Cottage and other varieties of soft cheeses packed in paraffined 
paper pails. 

Philadelphia cream, Isigny type, luncheon, pimiento, snappy, and 
other varieties wrapped in paper or in paper and metal foil. 

Individual wrapped domestic cheeses of the Neufchatel and Brie 
types. 

Individual cheeses of the brick and Limburger types when wrapped 
in paper, with or without foil or paraffin coating. 

Pineapple: Boxes or cases containing a number of unwrapped units. 

Hand Kase: Boxes or cases containing a number of unwrapped 
units or units loosely wrapped in muslin or paper. 

Miinster : Individual cheeses wrapped in paper. 

Swiss type: In loaves weighing 100 pounds each, and packed in 
tubs, usually 4 loaves to the tub, 


% TRADE CORRESPONDENCE 279 (1940). 

** Trem 193, S.R.A.-Cuem. (1916). While no formal announcement has 
been made of any change with respect to these cheeses, except as set forth in 
the text and incorporated in this enumeration, the Administration feels that it is 
probable that, if the question is again raised, any of these cheese in containers 
which can be labeled will be considered as food in package form. 
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Imported. eae 

Edam: Individual cheeses wrapped, covered with tinfoil, or packed 
in tin cans. ee 

Roquefort: Individual cheeses wrapped in tinfoil and parchment 
paper. rt 

Camembert: Wooden boxes or tins containing individual cheeses. 

Swiss: In loaves weighing from 100 to 250 pounds each, usually 
packed 4 or 5 loaves to the tub. 


CueEeEseE Not DEEMED TO BE IN PACKAGE FoRM 


Imported. 

Edam: Unwrapped. 

Sap Sago: In casks containing about 225 pounds; or half casks con- 
taining about 100 pounds. 

Reggiano or Roman: Unwrapped, packed 4 loaves to the tub, each 
loaf weighing 40 to 60 pounds. 

Parmesan: Unwrapped, packed in tubs of 4 loaves, the loaves 
weighing from 30 to 50 pounds. 

Gouda: Packed in cases containing 4 cheeses, each weighing 10 to 
45 pounds. 

Stilton : In loaves weighing about 12 pounds, packed in boxes. 

Gorgonzola: Packed in baskets containing 10 or more loaves, the 
loaves weighing about 20 pounds each. 


Wholesale packages 


The fact that the product is offered for sale or is sold only to 
the so-called “bulk” trade or to manufacturers to be used as 
an ingredient in the fabrication of other foods does not take 
it out of the category of food in package form. The statutory in- 
formation is required to appear on such articles whether intended 
for the wholesale or retail trade. It is of course evident that to 
make an exception in favor of the former packages would not af- 
ford protection to one buying in large quantities equal to that 
extended to the ultimate purchaser or consumer.®° 

Pickles packed in gallon cans are accordingly considered to be 
in package form despite the fact that they are intended solely 


“Item 252, S.R.A.-CHEm. (1917). 
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for sale to the “bulk trade.” ** Similarly, containers of pretzels, 
weighing six or ten pounds, obviously offered for wholesale use, 
are required to bear all of the mandatory label information 
specified by the Act.*8 

Contributing to this conclusion is that fact that the general 
regulations expressly make reference to the larger size containers, 
such as barrels.*® 


Sample packages 


It must also be borne in mind that sample packages, whether in- 
tended for distribution to the public or to the trade, are subject 
to the same requirements as commercial size containers. It is es- 
sential, therefore, that they bear a label setting forth the name and 
address of the manufacturer, packer, or distributor, and a state- 
ment of net content.*° 

The last requirement, however, will be waived in those instances 
where, because of insufficient label space, the statement of net 
weight cannot appear with the prominence and conspicuousness re- 
quired by Section 403 (f) of the Act. This exemption, it is to be 
noted, is not applicable to the name and address of the sponsor of 
the product; this must appear regardless of label size.** 


Products not ordinarily wrapped 


One question that has been raised is whether or not this pro- 
vision of the law compels the packaging of products not ordinarily 
wrapped. Generally speaking, the answer is “‘no.” Section 403 (e) 
of the Act is not to be construed to require food products not 
normally sold in wrappers or containers to be packaged. Conse- 
quently, unwrapped pies and cakes, for example, need not bear the 
name and address of the manufacturer, packer, or distributor, or 
the net weight of the product. 

Nevertheless, should the same product be wrapped, it obviously 


27 TRADE CORRESPONDENCE 235 (1940). 

* TRADE CORRESPONDENCE 232 (1940). 

*§ 2.8(f)(1), GENERAL RecuLations. See also ITEM 252, S.R.A.-CHEM. 
(1917). 

“ TrapE CORRESPONDENCE 86 (1940). 

“§ 2.8(m) (2), GENERAL REGULATIONS. 
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must carry the requisite label declarations. And this is true, also, 
in those instances where a paster label or sticker is applied to the 
food—as, for illustration, to a loaf of bread—despite the fact that 
the article is otherwise unwrapped. In other words, should the 
manufacturer or packer apply any kind of label or sticker to the 
product, it must set forth all the statutory information, whether 
or not the food would otherwise be deemed to be in package 
form.” 

This interpretation of the law gains emphasis when read in con- 
junction with the other labeling provisions of the Act dealing with 
the misbranding of foods. For example, Section 403 (k) compels 
a food, which bears or contains any artificial flavoring, artificial 
coloring, or chemical preservative, to bear labeling “even though 
such food is not in package form.” ** As a consequence, a product 
subject to this last provision must carry with it labeling of some 
kind ; should this take the form of a sticker or paster affixed to the 
food, it would be necessary to include thereon, in addition, the 
name and address of the sponsor and the net weight statement, re- 
gardless of whether the article was ordinarily one which is pack- 
aged. 


Smaller units in larger containers 


Occasionally it is difficult to determine whether smaller units 
which in turn are packed in larger containers are required to bear 
a label containing the statutory statements. Which package in such 
a case is deemed to constitute “food in package form” within the 
purview of this provision? Undoubtedly the more substantial re- 
ceptacle must bear the requisite label since it is patently either the 
immediate container or the outside container, and in either event, 
must be labeled.** Not as easy to answer, however, is the second 
part of the question postulated. Under what circumstances must 


“ TRADE CoRRESPONDENCE 168 (1940) ; TrRapE CorrESPONDENCE 282 (1940). 

“See Chapter 19. 

“See § 201(k) of the Act. In U.S. v. 142 Cartons of Oil, F. N. J. No, 4240 
(1943) the outside container (a carton enclosing each can) failed to bear an 


accurate statement of quantity of the contents and the product was condemned 
as misbranded. 
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the individually wrapped pieces bear a label carrying the necessary 
information? 

As a general rule, the controlling factor in reaching such a 
determination is the form in which the product is offered for sale 
and actually delivered to the ultimate purchaser. Thus, where tea 
is packed in small individual bags, and a quantity of the bags are 
enclosed in a package which is suitable for use as a unit of sale to 
consumers, it will be assumed that the tea-bags are not the unit of 
sale but merely constitute convenient subdivisions of the retail 
container, and the mandatory !abel information need not be re- 
peated upon each bag.*® 

On the other hand, where the individual pieces are sold sepa- 
rately—in other words, the larger package is capable of being 
broken up—the smaller articles must undoubtedly be labeled with 
the information called for by the statute. Thus the Food and Drug 
Administration has ruled in respect to the wrappers on quarter- 
pound sticks of butter, packed four quarters to the one-pound 
package that if it could be assured that in all cases the one-pound 
carton would be the unit of retail sale, it would not be necessary to 
repeat the required label information on each quarter-pound unit. 
Since, however, it is frequentiy the practice to break a pound 
carton in the retail store and sell a quarter-pound stick as a unit, 
the one-quarter pound stick would in such cases become the pack- 
age which requires the mandatory label information. In order to 
be assured of compliance with the Act in any case, it suggested 
that the one-quarter pound stick wraps be labeled.*® 

So far as penny goods of candy is concerned, however, the Ad- 
ministration has appeared to waive this rule. As a matter of fact, 
under the prior Federal Food and Drugs Act, it indicated that 
sticks or bars of candy, weighing more than % avoirdupois ounce, 
wrapped in foil, waxed paper, and the like, were regarded as food 
in package form and thus required to bear a plain and conspicuous 
statement of net weight on the outside of the wrapper.*’ Under the 
present Act it has reversed this ruling, making it unnecessary to 

“6 TrapE CORRESPONDENCE 97 (1940). 


“ Trape CoRRESPONDENCE 178 (1940). 
“Trem 377, S.R.A.-CHem. (1923). 
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label each individual piece with the mandatory label information 
required by the law where they are packed in plain, unprinted 
wrappers.*® Since count goods of this character is almost in- 
variably sold by the unit, the present interpretation runs counter 
to the general rule postulated above. 


Effect of printed matter on wrapper 


A number of instances have been given in which articles of food 
may be wrapped in tissue or foil without being considered to be 
“food in package form.” Should the packer, however, place any 
descriptive matter on such wrappers, their character of “protective 
covering” or “convenient subdivisions” is immediately changed. 
In such cases the packer himself elects, in effect, to use the wrapper 
as a label, and it must consequently carry all the statutory informa- 
tion. We have alluded to this point in our previous discussion re- 
lating to stickers affixed to unpackaged articles, but it should be 
emphasized that it is applicable to even the wrapper employed to 
cover penny goods.” 

However, the individual wrap is permitted to carry a printed 
initial, such as “B” or “K,” without serving as evidence of the 
manufacturer’s intention to make it a label, provided, of course, 
the initials alone appear and their use has no misleading signifi- 
cance. Under such circumstances the Administration has indicated 
that it will not insist upon the wrappers bearing further particu- 
lars," 


Repacked articles 


Where a food is removed from the containers in which it is 
first packed and is re-packed in other packages of different size, it 


“TRADE CORRESPONDENCE 257 (1940). In explanation of this apparent change 
in administrative policy with Tespect to wrapped pieces of candy, the Adminis- 
tration points out that under the old Act it would have only been necessary to 
mark net weight on such wrapped pieces, whereas under the present law it is 
necessary to give the name and address of the sponsor, the net contents, and the 
names of the ingredients on candy in package form. The additional require- 
ments impose a considerable burden where a large number of different types of 
pieces are enclosed in a box. Under these circumstances the Administration 
issued this present ruling. 


® Ibid. © Ibid. See also TRADE CoRRESPONDENCE 282 (1940). 
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is obvious that the second containers must bear a label setting forth 
the net contents and the name and address of the manufacturer, 
packer or distributor. The product does not lose its character of 
food in package form by reason of being transposed from one re- 
ceptacle to another.™ 


Used and second-hand containers 


The use of second-hand containers, such as fruit baskets, is of 
course not in itself forbidden by this provision of the Act. An ex- 
tensive practice exists, however, of utilizing containers of this 
nature which bear marks and labels not explicitly applicable to the 
product repacked in the package. Apples baskets, for example, 
have been re-used with the original owner’s name and address or 
brand, grade markings, varietal names, and the like still appear- 
ing.” Patently, such marks and labels may have the effect of mis- 
branding the article and their use under such circumstances consti- 
tutes a violation of the law. Thus a fine was imposed in a case 
where a shipper packed cottonseed screenings in used unturned 
sacks originally labeled “GRANULATED SUGAR.” °? 

Shippers who contemplate re-using containers have the duty 
not only of thoroughly cleaning the package but also of obliterat- 
ing all inapplicable marks, brands, and labels. It is clear that the 
name that appears on the package must be the name of the grower, 
packer or distributor currently using the container, and not that of 
a former owner. In those instances that the old statements of the 
quantity of contents are incorrect they should be destroyed, more- 
over, and the packages re-marked with the proper information.” 


“ I7em 61, S.R.A.-Cuem. (1914). 

® “Notice to Apple Shippers on the Use of Second-Hand Baskets,” Food and 
Drug Administration, August 23, 1937. The Meat Inspection Orders (§ 17.10, 
B.A.I. Order 211, Revised) provide, a similar connection, that no Federal In- 
spection marks which have been previously used may be used again for the 
identification of any meat or product, and all stencils, marks, labels, or other 
devices on previously used containers, whether relating to any meat or product 
or otherwise must be removed or obliterated before such containers are used 
for any meat or product, unless such stencils, marks, labels, or devices correctly 
indicate the article to be packed therein and the containers are refilled under the 
supervision of a Division employee. 

®1J. S. v. Eufaula Cotton Oil Co., N. J. No. 20768 (1933). 

“See note 52, supra. 
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Statutory requirement 


The first requisite imposed by the Act upon food in package 
form is that its label bear the name and the place of business of 
the manufacturer, packer, or distributor of the product.1 This 
provision is new to Federal pure-food legislation, although sta- 
tutes of a similar tenor had previously been enacted by many of 
the States.” 

Nevertheless, it must be admitted that it is difficult, at first 
glance, to recognize an element of misbranding in the omission of 
such a statement. Certainly, to characterize a food as misbranded 
—in the sense that the term is generally applied throughout the 
Act—cannot be altogether justified on this ground.® Despite these 
objections, however, its inclusion in the statute appears to be war- 
ranted, for it not only prevents the sale of food products under 
labels which are silent as to their sponsorship, but also serves as an 
aid to both State and Federal officials in the enforcement of the 
Act against itinerant offenders.‘ 


How violated 


This provision of the law, it is important to observe, may be 
violated in two distinct manners. First, the omission of the name 
or the place of business of the manufacturer, packer, or distributor 
upon the label of a food in package form is, obviously, a breach of 


*Sec. 403(e) of the Act. 

*Summary of Federal and State Laws Concerning the Marketing of Fresh 
Fruits and Vegetables, Food Distribution Administration (1943). 

* See FISHER, op. cit., p. 93. 

“Hearings before a Subcommittee on Commerce on S. 1944, p. 33; Hearings 
before the Committee on Commerce on S. 2800, pp. 558, 560; Senate Report No. 
493, p. 8. 
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this statutory requirement. For example, a shipment of butter has 
been condemned because it has failed, among other things, to give 
the name and place of business of the manufacturer, packer, or 
distributor,® and criminal proceedings have been instituted for 
the same violation in the case of misbranded olive oil.6 But in aa- 
dition, a statement of a name or address that is false or fictitious 
in any particular is equally violative. Thus the statement on the 
label of apple butter, “CUMBERLAND VALLEY FRUIT PRODUCTS CO., 
MARTINBURG, W. VA.,” when the product was actually manu- 
factured and packed by the National Fruit Products Co., of Win- 
chester, Va., has resulted in the seizure of the shipment as mis- 
branded.’ And canned salmon, packed by Ocean Packing Co. of 
Klawock, Alaska, was condemned as violative of the statute when 
its label on the case falsely claimed that it was “PACKED BY 
SHEPARD POINT PACKING CO., MAIN OFFICE SEATTLE, WASHING- 
TON USA.” 

Thus it is essential not only to display the information required 
but also to be truthful in the statement made.? However, fraud or 
misleading connotations, it should be noted, are not a necessary 
element of this violation. It is immaterial how the violative state- 
ment occurred, whether through accident or intentionally. The 
provision is not, as we have intimated, necessarily concerned with 
economic fraud or deception; rather its sole interest is in correct 
information. 


Packers and distributors 


Although the statute itself merely calls for the name and place 
of business of the manufacturer, packer, or distributor upon the 
label, this requirement has been amplified by the general regula- 


11 Boxes of Butter, F. N. J. No. 2351 (1941). 


opi fe. aD 
®UJ. S. v. Columbia Tea Co., F. N. J. No. 3394 (1942). 
TU. S. v. 47 Cases of Apple Butter, N. J. No. 21268 (1933). 


®U. S. v. 113 5/24 Cases, etc. Canned Salmon, N. J. No. 27584 (1937). This, 
and the previous case, were based on the general injunction against false and 
misleading representations found in the prior Act. See also U. S. v. Jackson 
Brokerage Co., Inc., F. N. J. No. 1985 (1940) ; U. S. v. 120 Cases of Green 
Pac *** Peas, etc., N. J. No. 25894 (1935). 

* A somewhat similar rule is applied to meat and meat product labels. § 17.8 


(c) (9), B.A.I. Order 211, Revised. 
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tions, at least so far as the packer or the distributor of the product 
is concerned. For in those instances where the food is not manu- 
factured by the company or person whose name appears on the 
label, it becomes essential, in addition, to supplement the name 
with a statement of the precise relationship of such company or 
person to the article.’” In other words, the packer of the food must 
be identified as packer; and likewise the distributor, if his name 
appears upon the label, must be expressly described as such. No 
particular terminology is called for, however. Any term or phrase, 
indeed, which correctly expresses the relationship, may be em- 
ployed. Thus the qualifying clause may read: 


“MANUFACTURED FOR AND PACKED BY 
DOE COMPANY” 


A form which may be employed by the distributor of the prod- 
uct is simply: 
“DISTRIBUTED BY 
DOE COMPANY” 


As a matter of fact in the appropriate case an importer of the 
product is entitled to use the expression: 


“IMPORTED BY 
DOE IMPORTING COMPANY” 


in lieu of those suggested in the general regulations." On the other 


hand, the legend: 
“SOLD BY 


DOE COMPANY” 


is insufficient to serve as compliance with the statute. Obviously, 
such a statement does not particularly designate the manufacturer, 
packer, or distributor, but the vendor.?2 


Requirement in alternative 


However obvious it appears, attention must be called to the fact 
that the requirement is in the alternative. In other words, the law 
does not call for a statement of the name and address of the manu- 


*§ 2.8(a), GENERAL REGULATIONS. 
™ TRADE CORRESPONDENCE 206 (1940). 
“ Foop Inspection Dectsion 68 (1907). 
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facturer, the packer, and the distributor. Consequently only one of 
the names need appear. Nor does it require the naming of all the 
manufacturers, or all the packers, or all the distributors. It does, 
however, primarily demand the name of the company actively 
sponsoring the product. Thus, where the article passes through 
the hands of a number of jobbers and wholesalers—all of whom 
may be considered distributors of the product—before its sale to 
the consuming public, it is not necessary to change the name and 
address of the distributor in each instance. The purpose of the 
provision is to inform the purchaser or consumer of the person as- 
suming responsibility for the particular product. This is usually 
accomplished by declaring the name and address of the original 
packer, or the final distributor, although of course, there is no re- 
quirement limiting the designation to these concerns.*? 


Distinction between manufacturer, packer, and distributor 


It is not difficult in the usual case to determine who manu- 
factures, packages, and distributes a particular food product. 
Obviously, the company who performs the actual processing which 
results in the finished food product is deemed its manufacturer. 
It frequently happens, though, that food is prepared in bulk to be 
packaged by other companies. Such concerns lend nothing to the 
fabrication processes ; they merely encase the product for final sale 
or distribution. They contribute, however, neither labor nor ma- 
terial to the food itself. Under the provisions of the Act they can 
be viewed only as packers. Distributors, on the other hand, are 
concerned solely with the sale of the finished product to the trade 
or to the ultimate consumer.’* Needless to say, all three operations 
may be performed by a single company. 

18 TRADE CORRESPONDENCE 156 (1940). 

“4A “meat packer” is not considered a “packer” under the Act; rather he 
falls within the definition of “distributor.” See U. S. v. Roberts & Oake, 65 F.2d 
630. Thus § 17.2(b)(3), B.A.I. Order 211, Revised, provides that the name 
under which inspection is granted to an official establishment may appear with- 
out qualification upon the label or the container of an article prepared by the 
official establishment so named. When an article is prepared by an official estab- 
lishment for a person other than one of those to whom inspection has been 
granted at that establishment, and the name of such person is to appear upon 
the label or container, it must be qualified by a phrase which reveals the con- 
nection he has with the food, as, for example, “PREPARED FOR——.” 
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A concern which contracts with others for the manufacture of 
the product, however, cannot be accepted as the manufacturer. And 
this is true even though it sponsors the article throughout the 
course of its fabrication and handles its sale to the public. Nor 
does the fact that the formula is furnished or owned by the party 
for whom the goods are manufactured or packed change its status. 
Such a company may only be designated upon the label as distrib- 
utor of the goods.” 

Another problem which at times presents itself is not so easily 
answered. This deals with precisely who is to be deemed the manu- 
facturer of a particular food where two or more persons or firms 
are responsible for different phases of the operations involved in 
the fabrication of the same food. Broadly speaking, the person 
who completes the manufacturing operations will be accepted as 
the manufacturer of the product.**® However, where the packer 
has manufactured some but not all of the articles in the food unit, 
he should be designated as packer of the product—not its manu- 
facturer. 

A further question which frequently proves troublesome is the 
distinction between the manufacturer and packer of a food 
product. In many instances the packaging is, in itself, a complex 
operation which, because it appears to transform the appearance of 
the product materially, is erroneously considered a part of the 
manufacturing process. Although the examples to be given to il- 
lustrate this aspect deal with drug products, the rule is equally 
applicable to food products. Thus, when asked the status of a per- 
son who prepares a drug product, but delivers it to another for 
encapsulating, the Food and Drug Administration first pointed out 
that the concern last handling the preparation before it was placed 
on the market made no apparent contribution to the manufacturing 
operation except to encase the article in capsules, obviously a pack- 
ing operation. Consequently if.A manufactured the drug, owned 
it, and delivered it to B for the sole purpose of packaging, whether 
in capsules, bottles, or otherwise, A’s name could be set forth on 


* Foop Inspection DEcIsIon 68 (1907). 
* TRADE CoRRESPONDENCE 107 (1940). 
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the label as manufacturer. B’s name, however, could appear only 
as packer."7 

In another instance a company inquired as to its status in con- 
nection with the distribution of tablets composed of ingredients it 
mixed and assayed, then shipped to a tablet manufacturer merely 
for the purpose of compressing into tablet form, who thereafter 
reshipped to the original concern for assay, packaging and market- 
ing. The Administration ruled that under the circumstances out- 
lined it would regard the firm who mixed and assayed the product 
as the manufacturer. It pointed out, however, that if the tablet 
manufacturer added any ingredients to the mix, or placed a coating 
of its own manufacture on the tablets, or performed any act other 
than merely compressing the material furnished into tablet form, 
it would regard him, not the first firm, as the manufacturer. In 
that case, of course, the label would have to indicate that it was 
only the distributor of the goods.*® 

On the other hand, the Administration has declared that it 
would consider the ampuling and subsequent sterilization of pos- 
terior pituitary extract as constituting a manufacturing process. 
As a consequence, the company performing such acts in connec- 
tion with the compounding of the product could declare itself as 
the manufacturer.’® Upon the basis of these rulings it would ap- 
pear that the canner of a fruit or vegetable may be considered its 
manufacturer and not merely its packer, since the canning oper- 
ation clearly constitutes the final! manufacturing process. And a 
similar conclusion is applicable to the company that freezes a food 
product. The fact that the same firm may also package the article 
does not, of course, affect its status as manufacturer. 


Subsidiary manufacturing corporation 

Another phase of this same problem arises in those instances 
where the food is manufactured by a subsidiary corporation. In 
such a case the name of the parent concern cannot appear upon the 
label as the manufacturer of the product. Indeed, if it is displayed, 
it must be qualified by the statement that the company is aeting in 


7 Tbid. 
*% bid. 2 TRADE CORRESPONDENCE 302 (1940). 
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a distributing capacity. Nor is this rule affected by the fact that 
the subsidiary may be wholly owned by the parent firm, both com- 
panies having their principal offices at the same address, with 
identical officers and boards of directors. It is evident, of course, 
that the legal identities of the corporations are separate and dis- 
tinct, and the affiliation, however close, will not justify the charac- 
terization of the holding company as the manufacturer.2° 


Trade names 


There is, however, no objection to the use of a trade name in 
those instances where an individual or partnership conducts busi- 
ness under that style. Such a company name is not considered to 
be a fictitious one in the sense this term is used in this text. Need- 
less to say, of course, it is essential that the trade name be legally 
registered with the proper authorities in order that the individual 
or individuals doing business thereunder assume complete responsi- 
bility for its use.?2 

On the other hand, a product cannot be placed upon the market 
under the name of a fictitious firm as manufacturer, packer, or 
distributor if it has no legal recognition. And this is true despite 
the fact that dealers have always understood that it is the product 
of the particular company actually producing or sponsoring it. 


Address of sponsor 


As we have already indicated, the name of the manufacturer, 
packer, or distributor is required to be supplemented by the address 
of his place of business, Generally speaking, the correct designa- 
tion of such place of business must also include the street and num- 
ber of the establishment, in addition, of course, to the city and 
State. This last requirement is not essential, however, in those in- 
stances where the street address appears in a current directory or 
telephone directory for the particular city in which it is located. 

Where the actual manufacturing, packing or distributing proc- 
esses take place at a plant other than the company’s principal place 

® TRADE CORRESPONDENCE 254 (1940). 1 Thid. 


* Foon INspEction Dects1on 46, as amended (1907). See also Opinion of the 
Attorney General as expressed in Foop Inspection Dectsion 2 cited therein. 
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of business, moreover, it is not necessary to designate the address 
or addresses of the actual situs of production or storage. The 
address of the principal office may instead be declared, provided, 
however, that such a statement is not misleading to the consumer 
in any particular.2* Thus, a company dealing in poultry, having 
several stations at which it packs its product, need not give the 
address of each particular packing point, but may mark all the 
boxes with the address of its principal place of business or head- 
quarters.”* 

*§ 2.8(c), GENERAL REGULATIONS. See, in this connection, U. S. v. Taylor, 


80 F.2d 604 (1935). 
* TRADE CORRESPONDENCE 156 (1940). 
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Statutory requirement 


The label of a food in package form must, in addition to the 
disclosure of the name and address of the manufacturer, packer, 
or distributor of the article, also bear an accurate statement of the 
quantity of its contents in terms of weight, measure, or numerical 
count. The failure to comply with this requirement renders the 
product misbranded under Section 403 (e) (2) of the Act. 

This provision may be recognized as being similar in import 
to the Gould “net-weight” amendment of March 3, 1913. An 
examination of both sections discloses, however, that the current 
Act calls for an accurate statement of the contents, a designation 
omitted from the prior enactment. This additional qualification 
is directed, in all probabilities, at the extensive practice of under- 
stating the net contents of a package in order to avoid violations.? 
The present statute, moreover, eliminates the expression “‘toler- 
ances,’ although “reasonable variations” are still permissible but 
only if encompassed in regulations prescribed by the Federal 
Security Administrator. In this last connection, the phraseology 
follows the construction placed upon the previous provision by 
the Supreme Court in the Shreveport decision.” 

It must be admitted that the unqualified recital of the present 
statutory provisions inadequately answers the many questions 
that arise in considering the application of this requirement. 
Fortunately, however, detailed general regulations have been 

*Cf. Standardization of Packages, Misc. Pub. M 165, U. S. Dept. of Com- 
merce, National Bureau of Standards, pp. 100-101. Gross variations of this na- 
ture were however amenable to the prior law. Thus where gallon-size bottles 


were labeled “1 Quart” the product was considered misbranded. U. S. y. 29 
Bottles of Relish, N. J. No. 30658 (1939). 


*U. S. v. Shreveport Grain Elevator Co., 287 U. S. 77 (1932). 
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issued, which amplify and complement the law to a considerable 
degree. These, for example, disclose whether the net or gross 
quantity of the package is to be declared; the various measures 
to be utilized, and in which instances units of weight and units 
of volume may be employed; the cases in which numerical count, 
rather than weight or measure, is to be expressed; and the varia- 
tions and exemptions which are permissible under the Act. The 
subsequent discussion will elaborate upon these aspects of the law 
in considerable detail, with particular emphasis upon their prac- 
tical application. 


Computation of net weight 


The first question that arises is whether the quantity of the 
contents is to be declared in terms of net weight or measure, or 
gross. Although the answer to this question appears obvious, it 
must be noted that the statute itself is silent on this score. The 
omission, however, is cured by Section 2.8 (e) (1) of the gen- 
eral regulations, which provides that the statement of the quantity 
of the contents of a package of a food must reveal the quantity of 
the food contained therein, exclusive of wrappers and other 
material packed with the article.” 

Generally speaking, this provision calls for no extended dis- 
cussion. It is evident, for example, that the packing thus referred 
to relates not only to the wrappers that may be included with the 
product but also to the weight of the container itself, and any 
other outside package. Thus, in the case of tea-bags packed in a 
carton, the statement of contents should deal only with the net 
weight of the tea in the package, exclusive of the tare weight of 
the bags themselves.* And the content declaration of comb honey 
is considered to be the weight of the honey and comb, without 
including the wooden sections. The tare weight of these sections 
is easily determined and the filled compartments may be readily 
sorted into approximately similar weights.* 

**In U. S. v. 34 Boxes, etc. of Candy, F. N. J. No. 2093 (1941) the “net 
weight” marked on the package was really the weight of the candy plus the 


weight of the wrappers, and the shipment was condemned. 
* TRADE CORRESPONDENCE 97 (1940). ‘Irem 46, S.R.A.-CHem. (1914). 
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Also to be excluded from the statement of net weight of food 
products in package form are, of course, all linings of packages, 
premiums which may be enclosed in the container, printed circu- 
lars of any description, and similar objects which at times ac- 
company such foods.° 


Packing media 

The foregoing method of computation of net weight deals 
primarily with foreign packing matter. Not quite as easily an- 
swered is the question as to whether other packing media, such 
as brine, sauce, sirup, oil, and the like, is to be considered in com- 
puting the weight of the food product. Obviously, the inclusion 
of such materials in the final net weight statement is preferable 
so far as the packer is concerned for it enables him to state a 
larger quantity. On the other hand, it is at times unfair to the 
consumer to buy and pay for liquids which are of little or no 
value in an edible sense. In such cases the purchase should, it is 
clear, be made upon the basis of “cut-out” or “drained” weight. 

As a general rule, the Administration does not intend to ex- 
clude brine, sirup, oil, or the usual condiments which are a neces- 
sary part of canned food from the statement of the quantity of 
the contents, and such declaration may include the weight of sub- 
stances of this character.’ An illustration of this is spiced sauce 
used in packing Swedish anchovies sprats and herring tidbits. 
The Food and Drug Administration pointed out that it would 
have no objection to the net weight statement including both the 
weight of the fish and the weight of the sauce if the latter was 
of such a nature as to be edible and was, as a matter of fact, 
usually consumed by the purchaser.’ 

In the same connection, it has been ruled that, since the liquid 
packing medium in canned mushrooms has a certain food value 
and is ordinarily utilized as food, no objection will be taken to the 
marking of this product in terms of total weight, liquid included.® 
And a similar reason was given for permitting the liquid packing 

“Item 35, S.R.A.-CHEM., (1914). * Ibid. 


* TRADE CoRRESPONDENCE 28 (1940). 
8 . 
Trade Notice, Food and Drug Administration, December 16, 1929, 
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medium in canned clams and canned oysters to be included in the 
weight declaration.” Among other products which the Adminis- 
tration has ruled may have the weight of the liquid included in 
the net content statement are Maryland style corn? and pitted 
cherries in cans.” 

On the other hand, where the packing medium has no food 
value or, for that matter, it would appear customary for the con- 
sumer to purchase on a numerical basis rather than a gross weight 
basis, the net weight of the drained contents should be given on 
the label. In the first category would fall fish packed in brine, and 
whole tomatoes packed in brine; the contents of these products 
therefore should be declared in terms of the weight of the food ex- 
clusive of the brine.* In the second group we find olives packed 
in brine ** and pickles packed in such media as brine, vinegar, or 
sweetened vinegar. The quantity of the contents should be de- 
clared upon packages of olives in brine in terms of the weight of 
the drained olives. However, when containers of such a shape 
are used that, filled to capacity there is no material difference 
between the volume of the drained product and the liquid measure 
of the container, the contents may be declared in terms of liquid 
measure of the drained olives. Pickles packed in brine or vinegar 
may, moreover, be marked in terms either: (a) of weight of the 
drained product, (b) of liquid measure of the drained article, or 
(c) of numerical count, as dictated by consumer understanding 
and usage. The foregoing opinion, it is to be noted, does not 
apply to chowchow or similar relishes, the quantity of which may 
be declared as a whole.’® 

®Item 379, S.R.A.-CHEM. (1923), modifying Opinion 88, S.R.A.-CHEM. 
(1914) and Trade Notice, Food and Drug Administration, December 29, 1920. 
“Whole Dressed Razor Clams and Whole Hardshell Clams.” 

Trem 341, S.R.A.-CHeEemM. (1920). 

“4 TTem 364, S.R.A.-CHEM. (1921). 

“8 Attention must be called to the fact that the definition and standard of 
identity for canned tomatoes makes no provision for the use of brine as a pack- 


ing medium. Unless canned whole tomatoes in brine can be differentiated from 
canned tomatoes—which, in the opinion of the Administration, is unlikely—the 


reference is inappropriate at present. 
“Item 76, S.R.A.-CueM. (1914); Item 80, S.R.A.-CHEM. (1914). 


Trem 225, S.R.A.-CHEM. (1917). 
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It is noteworthy that the Food and Drug Administration has 
not always been clear or logical in its rulings on this subject. In 
a number of instances it has reversed itself repeatedly and this 
has led to some confusion upon the part of industry. It should 
be made clear, however, that two criteria govern the declaration 
of drained weight or total weight in any particular case. First 
of all, to be included in the contents the packing medium must 
possess a definite value as food and must, furthermore, be utilized 
for that purpose ordinarily. Secondly, consumer usage and ex- 
pectation may be said to control. Thus, if the purchaser buys 
upon the basis of the total weight and not the cut-out weight the 
former may be given. If purchases, on the other hand, are made 
upon a different concept, the net-weight statement must be in 
accordance with it. 

Where any substantial doubt exists as to the propriety of in- 
cluding the weight of the packing medium in the net content 
statement, there appears no objection to citing both figures, for 
example, as: 

NET WEIGHT OF FISH SOLIDs 8 oz. 
NET WEIGHT OF COTTONSEED OIL 2 02. 
TOTAL NET WEIGHT 10 oz. 


In a somewhat similar connection, indicative of the general rule, 
frozen red raspberries which had been condemned on the ground 
that they contained over 25 percent of added water, were recently 
permitted to be released upon condition that the barrels be re- 
labeled to describe the weight and contents as: 


“GROSS WEIGHT 390 POUNDS; WATER 97 4 POUNDS; 
NET WEIGHT 29214 pounps.” 14 


It is to be noted that the label statement “NET CONTENTS 5 
OUNCES OYSTER MEAT’ is considered to be a representation that 
the product consists solely of oyster meat. Accordingly, should 
the weight of the drained meat be less than five ounces, the prod- 
uct will be deemed misbranded. Care must be taken, therefore, 
to state the precise nature of the product to which the net content 


“U.S. v. 16 Barrels of Frozen Red Raspberries, F. N. J. No. 4400 (1942), 
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statement applies, especially so in the case of such products as 
oysters where the liquid packing medium may or may not be in- 
cluded.*® 

In a somewhat analogous connection, the labeler must avoid 
ambiguity in those instances that the methods of computing net 
contents he utilizes runs counter to the custom generally recog- 
nized for similar products. Thus, where drained weights are 
used to declare the quantity of contents of canned mushrooms 
—a variation from the usual practice of declaring the total net 
contents of canned vegetables—it has been suggested that the dec- 
laration be made in a form clearly indicating that the weight was 
expressed in terms of drained mushrooms. Expressions such as 
“NET CONTENTS 8 OUNCES AVD.” are therefore regarded as un- 
informative and hence objectionable. A suitable statement in such 
a case would be: “8 OUNCES DRAINED WEIGHT,” or “DRAINED 
WEIGHT 8 ouNcEs.”’ *® 

It is also to be observed that where the standard of fill for a 
particular product have been prescribed by regulation, that method 
of computation and expressing the net weight statement governs, 
and the label must consequently conform to such requirements.” 


Methods of computing drained weights 


In those instances that it becomes necessary to state the drained 
or cut-out weight of the contents of a package, in place of the 
total weight, an accurate method of computing such content must 
be utilized. A number of methods of this character have been 


U.S. v. Anticich Packing Co., Inc., N. J. No. 24179 (1935). 

18 “Notice to Canners of Mushrooms,” October 24, 1935. It should be noticed 
that the Meat Inspection Orders avoid many of the confusing aspects of the 
problem discussed in this subsection by imposing two requirements in connection 
with the labeling of meats. First of all, when any such product is enclosed in a 
container along with a packing substance, such as brine, vinegar, or agar agar 
jelly, a declaration of the packing ingredient is required to be printed promi- 
nently on the label in connection with the name of the product, as, for example, 
“PRANKFURTERS PACKED IN BRINE,” “BEEF TONGUE PACKED IN AGAR AGAR JELLY,” 
or “LAMB TONGUE PACKED IN VINEGAR.” Moreover, the content statement must 
represent the weight of the drained product when removed from the package, 
exclusive of the packing medium. § 17.8(c) (8), B.A.I. Order 211, Revised. 

7 See Chapter 14. ' 
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suggested, although it is to be noted that in some instances the 
nature of the product itself may make modifications essential. 
Thus, the Administration has offered the following procedure 
for determining the drained weight of clams and oysters: 


Make a circular cut almost around the top of the can, 
push the cut top back into its original position, invert, and 
allow the contents to drain through the circular opening for 
one minute. Pour the liquid through a colander and return 
to can any weighable particles of solids which have been 
carried away by the liquid. The openings in the colander 
should not exceed *4¢ inch in diameter.” 


The United States grade standards also provide a method of 
computing drained weights which is applicable to almost all 
canned fruits. In such instances drained weights are determined 
by emptying the contents of the can upon a circular sieve of proper 
diameter containing eight meshes to the inch (0.097-inch per- 
forations), and allowing the contents to drain for two minutes. 
Sieve diameters of eight inches are used in the case of No. 2%4 
size cans or smaller; 12 inches for No. 10 size cans. The pro- 
cedure is simple. The contents of the can should be distributed 
over the screen so as to form a layer of uniform depth, this being 
accomplished, so far as possible, by the manner of emptying 
from the can itself. An effort should be made not to express 
additional liquid from the product; thus, in the case of canned 
apricots, the halved apricots are to be distributed on the screen 
only to the extent necessary to turn the pit cavities down in order 
to facilitate draining.?® 

Other methods of course may be adapted if the procedure 
gives an accurate estimation of the correct drained weight. 

“Item 134, S.R.A.-CHem. (1915). A more recent and perhaps more accu- 
rate method is given in the standard for fill of container of canned shrimp. 

“Cf. Tentative U. S. Standards for Grades of Canned Apricots, Office of 
Distribution, War Food Administration, effective Feb. 1, 1941. Another method 


specified for drained weight is found in the fill of container standard for canned 
fruit cocktail issued under the Food, Drug, and Cosmetic Act, 
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Consumer usage dictates form of statement 


Since the manufacturer may designate the quantity of a pack- 
age in several different manners, namely, by weight, by measure, 
or by numerical count, the question naturally arises as to what 
form to employ in a particular instance. It must be emphasized 
that, as a general rule, the packer is not arbitrarily restricted to 
any specified type of statement for his product. The object of 
the declaration is to convey accurate information of the quantity 
of food contained in the package; if this purpose is accomplished, 
the contents may be expressed in any terms, or, indeed, a com- 
bination of terms, such as both numerical count and weight.?° 

In the exercise of such discretion, however, the manufacturer 
must satisfy one comprehensive requirement, and that is that 
the statement be set forth in such terms as are generally used and 
understood by consumers to express quantity for that particular 
food product. Declarations of quantity of contents must, in other 
words, be expressed in units in which the public conceives of 
quantity so far as the product to which the statement is being ap- 
plied is concerned.** It is evident, of course, that if the public 
conception of quantity of a given commodity is in terms of quarts 
and pints, a declaration on the iabel of the article in terms of 
pounds and ounces may not convey adequate information. 

Attention must be called at this point to a sharp reversal of the 
practice in this connection existing under the prior Federal Food 
and Drugs Act. We have noted that any style, or combination 
of styles, of declaring quantity is permissible provided it complies 
with the general consumer usage for the product. Previously, 
however, the criterion was “the usual trade practice for the par- 
ticular article.” ”? 
under the present regulations; on the contrary, general consumer 
usage prevails where such usage exists. The determining factor 


Thus no preference is given to trade practice 


”§ 2.8(e)(2), GENERAL REGULATIONS. 

™ “Notice to Manufacturers of Packaged Foods,” Food and Drug Adminis- 
tration, June 15, 1931. 

“Trem 225, S.R,A,-CHeM. (1917) ; Foop anp Drucs Act, Regulation 26(d). 
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in each case is: How do consumers, in general, think of this par- 
ticular commodity ? 

It is evident of course that trade practices and general consumer 
usage are usually similar. Indeed, the fact that the former 
standard controlled for almost twenty-five years would have this 
effect on consumer understanding. The continued use of a par- 
ticular style of declaring content must, in itself, develop and 
solidify consumer usage. It may safely be concluded, therefore, 
that few, if any, changes in the terms employed were made 
essential by the new regulations. For example, the Administration 
has criticized the basis of marking pickles in brine or vinegar in 
accordance with the usual trade practice for the particular article, 
indicating that the present Act does not recognize this criterion. 
Nevertheless, it continued its previous ruling, concerning the 
content declaration, pending further investigation.”* 

Even trade usage, however, does not sanction the use of meas- 
ures known as “commercial quarts” and “half-gallons” which 
contain less than true quarts and half-gallons. The court, in con- 
demning such containers as misbranded, said: 

“There is nothing before the court, and no authority in diction- 
ary, textbook, or statute, to vindicate or uphold the establishment 
of a different system of liquid and weight measures than those 
sanctioned by law and general use, even though a lax and vicious 
reduction in quantity, as a matter of trade practice, is frequently 
found when no legal prohibition exists.” 74 

So, too, the use of such cans commercially known as the “YA Ib 
Flat Salmon,” although it usually contains only 734 ounces, or 
the “6 oz. Paste Sardine,” despite its customary content of five 
ounces, cannot justify a declaration of weight in such terms re- 
gardless of how familiar the trade or public is with such usage. 
There appears to be no objection, however, to the statement on 
the outside shipping container of the size of such cans, such as 
“No. ¥%,” provided each of the immediate containers correctly 
state the weight in accordance with the regulations. The use of 


*® TRADE CORRESPONDENCE 235 (1940). 
*U. S. v. Rigney & Co., 220 Fed. 734 (1915), 
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the term “4 CANS” is, on the other hand, not permissible since 
it is considered misleading.” 

Moreover, neither trade practices nor general consumer usage, 
in connection with any particular food product, may condone the 
omission of the required contents statement, despite the fact that 
it may not have been the custom in the past to give information 
of this nature upon the label. 

Before concluding this discussion, however, it should be men- 
tioned that general consumer usage is not in every case a simple 
matter to ascertain. Even the Administration has recognized the 
difficulties of making such a determination. Thus, where infor- 
mation was requested as to the proper manner of declaring the 
contents of various liquid foods, it acknowledged that some un- 
certainty had been expressed to it in regard to the status of canned 
soups of a viscous or semi-solid consistency which were intended 
to be diluted with an equal volume of water before use, such as 
so-called condensed soups. It admitted not having reached a 
definite conclusion yet as to whether consumers in general think 
of such soups in terms of weight or measure. Consequently, it 
did not insist that such soups be declared in terms of fluid meas- 
ure. Of course, it pointed out, there is no objection in the case 
of such articles as evaporated milk, canned liquid soups, and 
canned semi-solid soups, to declaring the quantity of contents in 
terms of both weight and fluid measure, thus avoiding this 
problem.”° 

It is interesting to note that this last suggestion has not been 
followed in the case of a large manufacturer of such soups who 
has elected to declare the contents of its product in terms of net 
weight. 

Another difficulty is that, with many food products, one of 
several styles of indicating content may be utilized at the option 
of the packer each of which possesses definite consumer recog- 

*Item 64, S.R.A.-CHemM. (1914). The statement “4 poz. 14 CANs” on the 
outside package of cans each containing three ounces is considered false and 
misleading, notwithstanding the additional statement in smaller type “CONTENTS 


OF EACH CAN 3 0z.” Item 45, S.R.A.-CHEM. 
* Trane CORRESPONDENCE 299 (1940). 


FOOD REGULATION AND COMPLIANCE 


260 


sjayseq sadeiry 
RR a a nd 
einseow Ap 


JO JYSI9M JO Nal] ul JojJoWeIp a8ei9Ae 
pue junod Aq 410 {junod pue sinseow 
Aap Aq payieui aq Aevur saseo ‘paiisap J] Sased [eUOT}IaS ynsjadeir 


2 Se a ae 
SJoquinond 3y} JO Yysu9] 


pue Joquinu 94} YA ‘ainseow Ap 10 


























JYSIOM JO Nal] Ul payseur oq ‘pattsap JI sa}e19 
‘Aeur staquinond papers jo siourejuog | pure Sexoq ‘sioduiey ‘sjayseq ‘spoiseq siaquinon7y 
sjayseq pue saxoq salliayy 
sjayseq SJURLIND pue saliiog 
Sioduiey pure ‘saxoq ‘sjayseq (pod ur) suvag 
Sased pure ‘saxoq ‘s}ayseq suinjd pue ‘sound ‘sjoo11dy 


i ee ee eee 
aseyoed sad 


sojdde jo sJaqumnu 9y} YIM UOTIppe 
Ul peytem oq ‘paiisap jr ‘Aeur sajdde 
Pepeis SUIUTe}UOD suo}JIeD IO saseD Siaduey pue suojied ‘saxoq ‘sjosieq sajddy 














syreuisy Ul pexeg 2]qe1939A JO yMIg 


a 


*(Siourejuoo uado [jews Zururs.u09 ‘pafut ‘uo1j}Das 
pue ‘Zz ‘deyd 29S) ‘s}uauermbeaxz Buryieur wo1y yduaxa oq ‘aaAamoy ‘Aeur Stoureyuod usdo [[eWG ‘[aiieq piepurjs “SQ JO Suli9} UI ‘sjai1seq 
Ur pexsed uaym (9) 4O ‘ainseom Ap (q) “3qsrem (2) jo suria} ur ‘1ay0ed 24} JO Uor}do |y} ye ‘payie 9q AEM MOjaq Pe3S!] SetjIpomuioo ayy 


SINALNOD AO ALILNVNO HLIM SATEVLADAA GNV SLINWA OINITAEVT 


261 


NET CONTENTS OF PACKAGE 


“(S161) AajstmsyD jo Neoing ‘jusmMe.DUNOUUYW A10}E[NSay pue sd1AIIgG ‘EgZ Wa} 





‘aseyoed ur sayovod Jo Jaquinu 9y} YIM 


UOI}IPpe UI pexieU aq ‘paitsap Fr ‘Aeut 
soysved papers jo sasedo pue soxog 


(qinayodeiy se sures ) 
(qinayodeiyy sv owes ) 
ase tod suoruo jo Jaquinu 


3Y} YIM UOI}Ippe UI payseul aq ‘patisop 
ji ‘ABU SUOTUO pape1s SUIUIL}UOD SasedD 


(qimijodein se ouies) 


sjoyseq pur _‘ssnq,, ‘soxoq SIO}JEWIO T, 





siodwey pue ‘sjayseq ‘saxoq ‘sa}e19 (uiayjnos) ysenbs 








sioduiey pure ‘sjayseq ‘saxoq ‘sjaiieq saouIng) 
yuajzuod jo Ayquenb waAoylun JO syovs 
ul pue siodwey pue ‘sayeid ‘sjatieq $90}e}0g 
sioduiey pue saxo ‘sjayseq ‘s[atieq sioddag 





siodwey pur ‘saxoq ‘sjayseq (pod ut) svag 





siodwiey pure ‘sjayseq ‘soxoq ‘s[aieq sivod pue sayovag 








saxoq J[eY SoulIoSuv} pue ‘euinsyzes ‘sasuvio 























sased [BUuOI}IasS sasurio 
syuajuos jo AyWUeNb wJosun jo 
syoes Ul pue siodwey ‘sjayseq ‘sa}et9 suOIuUG) 
sioduiey pue ‘saxoq ‘s}oyxseq e1IyO 
Sased [PUOT}IAS suowla’T 





262 FOOD REGULATION AND COMPLIANCE 


nition. The accompanying table, for example, outlines the various 
styles recognized by the Food and Drug Administration as proper 
in marking the quantity of the contents on packages of various 
fresh fruits and vegetables. It will be noted that either (a) 
weight, (b) dry measure, or, when the produce is packed in bar- 
rels, (c) standard barrel sizes may be employed. 

Yet a third complicating factor is the necessity to comply with 
specific State statutes dealing with the methods of declaring the 
quantity of various commodities. Thus, as long ago as 1922, 
Massachusetts imposed the requirement that “Except when sold 
in the original unbroken container all fruits, nuts, vegetables, 
and grain shall be sold at retail by avoirdupois weight, or numeri- 
cal count.” The term “original unbroken standard container” 
is defined by the statute to include barrels, boxes, baskets, or 
similar containers whose capacity has been established by the 
law of the Commonwealth or by Act of Congress, the contents 
of which have not been removed or repacked by the retailer. 
Such containers, moreover, must be properly marked as to net 
contents in terms of weight, measure, or numerical count. 


Declaration must not be misleading 


Despite the existence of a custom or usage which permits the net 
weight to be expresesd in a particular manner, adherence to such 
practices is discountenanced where the resulting declaration proves 
misleading. 

It was at one time, for example, held permissible to label pre- 
pared mustard either in terms of weight or in terms of measure.28 
Experience demonstrated, however, that considerable air was in- 
corporated in the product during the grinding process. In conse- 
quence, prepared mustard packed in barrels, although the receptacle 
was completely filled when delivered for shipment, displayed a ma- 
terial reduction in measure upon arrival, due to loss of the incor- 
porated air by vibration. Since the statement of net contents in 

*7 GENERAL LAWS OF MASSACHUSETTS, amended to 1935, Chap. 94, § 96. 
Other limitations contained in State laws will be found in Summary of Federal 


and State Laws Concerning the Marketing of Fresh Fruits and Vegetables. 
* ITEM 65, S.R.A.-CHEM. (1914), 
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terms of measure would, for the reason stated, be misleading, the 
Administration suggested that the quantity be declared in terms of 
weight alone.”° 


Terms to be used when consumer usage unavailable 


As we have seen, consumer usage dictates the method in which 
the net contents of a particular food in package form is to be de- 
clared. What course, however, is open to the labeler in those in- 
stances that no such usage is available, or is of such a nebulous or 
undeterminable character as to be unsatisfactory as a criterion? 

The general regulations set forth the terms to be employed in 
this case. It will be noted that the styles designated for particu- 
lar groups of food generally follow the public conception of 
quantity for the particular commodities. First of all, if the food 
is in liquid form, the statement is required to be declared in terms 
of liquid measure, such as in quarts, pints, or fluid ounces. Where 
the product is a solid or semi-solid, the contents are to be expressed 
in terms of weight, such as in pounds or ounces. A similar style 
is applied to foods of a viscous nature, or those comprised of a 
mixture of solid and liquids. Dry measure is reserved to indicate 
the quantity of the contents where the packaged food is a fresh 
fruit or vegetable, or is what is commonly known as a “dry com- 
modity,” such as wheat or barley. The bushel is a well known ex- 
ample of dry measure. And under certain circumstances units of 
the metric system, such as the liter, kilogram, or the like, may be 
employed to supplement the other declarations. 

In the following sections we will discuss the use and application 
of each of these methods of designating net contents. 


Liquid measure 

In those cases where the food in package form is a liquid, the 
quantity of the contents is, in the absence of a particular con- 
sumer usage, to be expressed in terms of liquid measure. Thus 
cane sirup should be labeled in such terms; to designate its quan- 
tity in pounds constitutes misbranding.*° 


™ItTem 272, S.R.A.-CHEM. (1918). 
” UJ, S. v. 100 Cases, etc. Sirup, N. J. No. 20774 (1932). There is no objec- 


tion to stating both liquid measure and weight. 
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There are, of course, a number of systems of liquid measure in 
use, all directed at an accurate measurement of the capacity dis- 
placed by fluids. The labeler, however, is confined to the standard 
American apothecaries’ measure, based on the United States gallon 
of 231 cubic inches. The accompanying table sets forth the sub- 
divisions of capacity employed in this system; also given are 
several comparisons with other methods, notably, the British sys- 
tem and the metric system. 


CAPACITY—LIQUID MEASURE—U.S. System 


(NOTE: Units in bold-face type are permissible for use on foods in package form) 


6ea@j#s@a@eW0aSE—O—OeeleloqooS=~=~=~_~_ eee 


Fl. Ounce Gills Pints Quarts Gallons Cubic inches Metric equivalent 
4 1 0.25 0.125 0.03125 7.21875 118.292 milliliters 
16 4 1 0.5 0.125 28.875 0.473 liter 
32 8 2 1 0.25 57.75 0.946 liter 
128 32 8 4 1 231. 3.785 liters 


eee 


gill=4 fluid ounces=1.18 deciliters . 

gallon (U.S.) of water at 15° weighs about 8.337 pounds av. or 3.782 kilograms = 
0.83268 British gallon 

hogshead==63 gallons 

firkin=9 gallons=34.06799 liters 

tun=252 gallons 

British gill=1.42 deciliters 

British pint=4 gills=0.568 liter 

British quart=2 pints=1.136 liters 

British gallon=4 quarts=277.3 cubic inches = 4.5449 liters 


British gallon of water at 15° C. weighs 10 pounds=1.20094 U.S. gallons, 


— 


De ee et ek 


As we have emphasized throughout this text, the law makes 
every effort to see to it that the statements appearing on the label- 
ing of a food product are informative and comprehensible to the 
ordinary consumer. This objective is no clearer demonstrated 
than in the requirement that the expression of measure be in terms 
immediately recognizable by the purchaser. In other words, the 
regulations do not permit the statement to be in units not generally 
familiar. With this purpose in mind, they limit the permissible 
units to the (a) gallon, (b) quart, (c) pint, and (d) fluid ounce. 
Thus, the capacity may not be given in terms of gills since it is not 
generally readily recognized that four gills equal one pint. 

Since volume varies with the temperature, an additional require- 
ment imposes the duty that the liquid measure declared express the 
volume at 68° Fahrenheit (20° Centigrade). An exception is 
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made, however, in the case of frozen food which is to be consumed 
as such, for obvious reasons. In this last instance, the volume 
should be declared in its final form. The volume of a product is, 
of course, greater after freezing than before, due to the formation 
of ice crystals of a smaller density. Where the product has been 
turned or beaten, moreover, fat globules are broken up and air is 
incorporated in the food, both processes tending to increase its 
bulk. This expansion may be as high as 100 percent in the case of 
ice-cream. A statement in volume at 68° Fahrenheit would, there- 
fore, prove neither accurate nor informative for a frozen food. 


Statement of weight 


In those cases where the criterion of consumer usage is un- 
available, the content of a food in solid, semi-solid or viscous 
form is required to be set forth in terms of its weight. A similar 
rule is applied to products consisting of a mixture of solids and 
liquid, such as a canned soup or canned fruit and sirup. A semi- 
solid food is one of a plastic nature, such as a fruit butter; the 
term “viscous” describes a product of a ropy, glutinous, or sticky 
consistency. 

Tomato catsup is an illustration of such a food, although the 
Administration has acknowledged that this product may be sold 
either by weight or by measure.** Honey is another. However, 
an article that will flow comparatively freely under ordinary con- 
ditions and temperature is generally not considered a viscous sub- 
stance; an example are oils of the nature of cottonseed oil. These, 
therefore, should be treated as liquids.” 

Statements of weight are limited to the avoirdupois or com- 
mercial system—neither the troy nor apothecaries scales may be 
employed. The labeler, moreover, is confined to the use of only 
two units of weight: the avoirdupois pound and ounce. The rea- 
son for this restriction is evident since the ordinary consumer 
cannot be said to readily recognize and apply the other units of 
grains and drams. Thus where the quantity of contents of lemon 
extract was stated to be “4 DRACHMS NET” the shipment was 


“Trem 90, S.R.A.-CHEM. (1914). 
“Trem 47, S.R.A.-Cuem. (1914). 
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deemed misbranded since the term “‘drachms” is neither familiar 
nor informative to many purchasers.** The larger units of hun- 
dredweights or tons, while perhaps more familiar, are entirely 
too cumbersome for customary use. As a result of this require- 
ment, it must be emphasized that regardless of how minute or 
how heavy the particular package of food is, its weight must be 
stated either in pounds or ounces, or a combination of the two. 
However, as we will later observe, the use of fractions are specif- 
ically permitted. 


AV OIRDUPOIS—COMMERCIAL—U.S. System 


(NOTE: Units in bold-face type are permissible for use on foods in package form) 











Grains Drams Ounces Pounds Tons (short) Metric equivalents 
1 QO Z6574) ey execute onl reer en ee ee 0.06479 gram 
27.34375 1 a O}0625 5 een ee eee 1.7718 grams 
437.5 16 1 0.062550 een 28.3495 grams 
453.5924 grams 

7000. 256 16 1 0.0005 { He tetis airmen 

tee ne, Mee ee 32000 2000 1 907.1848 kilograms 


ee eeeeeeeeeeeeeeeeaeaeaeaeaeaeoNNN____________ 


The U.S. Standard pound avoirdupois is defined as 453.5924277 grams 

1 pound avoirdupois is the mass of 27.692 cubic inches of water weighed in air at 4° C., 760 
mm. pressure 

short hundredweight (cwt.)=100 pounds= 45.3592 kilograms 

short ton=20 short hundredweight = 2430.56 troy pounds= 907.1848 kilograms 

stone (British) =14 pounds=6.350 kilograms 

quarter (British) =28 pounds=12.7 kilograms 

long hundredweight (British) = 4 quarters=112 pounds=50.8023 kilograms 

long ton (British) =20 long hundredweight = 1016.0470 kilograms 

long ton=1.12 short tons —=2722.22 troy pounds=1.016 metric tons 

avoirdupois pound=1.21528 troy or apothecaries’ pounds= 14.5833 troy ounces 
avoirdupois ounce=0.9115 troy or apothecaries’ ounce=0.000446 long ton=0.0004535 
metric ton 


ae 


Dry measure 


The general regulations permit the use of two other measures 
where the product packed consists of fresh fruit, fresh vegetables, 
or a “dry” commodity. Thus, the packer may utilize the United 
States bushel and its subdivisions of dry pints, dry quarts, or 
pecks. For larger units, furthermore, he is privileged to resort to 
the United States standard barrel and its subunits of third, half, 
or three-quarters barrel. 


There is, of course, no relationship between the bushel and 


*U. S. v. 54 Doz., etc. Lemon Extract, F. N. J. No. 695 (1939). 
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the standard barrel for fruits and vegetables. The former is the 
Winchester or “struck” bushel, first recognized in 1836 through 
a resolution of Congress authorizing the Secretary of the 
Treasury to prepare a set of standards for use in the custom- 
houses and for other purposes. Most of the States have now 
accepted this standard by legislative enactment. Its content of 
2,150.42 cubic inches found further confirmation in the Standard 
Container Act of 1928 which defined a bushel as having this 
cubic measurement. 

The Standard Barrel Act of 1915 established the dimensions 
of the standard fruit and vegetable barrel. Actually, it was based 
upon the same dimensions and capacity of the standard apple 
barrel promulgated by Congress in 1912, and generally followed 
those of the commonly used flour barrel of that day. Its capacity, 
by Federal fiat, is 7,056 cubic inches. Although generally con- 
sidered to be the equivalent of three bushels, its actual content is 
604.7 cubic inches or nine quarts more than that figure. It is fre- 
quently referred to, as a matter of fact, as a 13-peck barrel. 

The impression may be gained that the use of standardized 
containers of this nature makes it unnecessary to label the pack- 
age with the statement of net weight of the contents. This would 
be an erroneous conclusion. It is still essential to mark each 
receptacle with the quantity of the contents, even though it be 
filled to capacity with the particular food product.** 

It is at times difficult to determine just when a container, 
based on a fixed unit of volume, such as the Winchester bushel, 
is sufficiently packed to earn the designation of full measure. 
The test is that the container must be filled level with the top. 
Consequently, it will be noted that a “heaped bushel” cannot 
properly be labeled as a bushel.** A proper heap, moreover, does 
not appear to be a subject of definition. Generally speaking, the 
“heap” has been referred to as a cone, the base being the top of 
the measure, and the height depending on the nature of the article 
when piled as “high as may be without special effort or design.” 


*Item 226, S.R.A.-CHEM. (1917). 
® Containers for Fruits and Vegetables, U. S. Department of Agriculture, 


Farmers Bull. No. 1821 (1939), p. 17. 
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It is evident that such a unit of measure cannot give an accurate 
statement of content and should be avoided if the declaration is 
to comply with Federal requirement.*° 

As a matter of fact, the application of such units is frequently 
a matter of State legislation, as well as Federal, and in view of 
the wide variations that are found in the laws of the various 
States, the reader is advised to verify “the legal weight per 
bushel” promulgated by the legislature of the State where the 
product is being offered for sale. In this connection it is inter- 
esting to note that the Tariff Act, in estimating duties on im- 
portations of giain, ascertains the number of bushels by weight 
rather than measure. Thus 60 pounds of wheat, 56 pounds of 
corn, 56 pounds of rye, 48 pounds of barley, 32 pounds of oats, 
60 pounds of peas, and 40 pounds of buckwheat are estimated 
as one bushel.3®* 

DRY MEASURE—U.S. System 


(NOTE: Units in bold-face type are permissible for use on foods in package form) 








Pints Quarts Pecks Bushels Cubicinches Metric equivalents 
ee ee Ce 
1 0.5 0.0625 0.015625 33.600 0.550 liters 
2 1 0.125 0.03125 67.200 1.101 liters 
16 8 1 0.25 537.605 8.809 liters 
64 32 4 1 2150.42 35.238 liters 


Se eee eee 


1 British peck=2 British gallons=554.6 cubic inches=9.092 liters 

eB bushel=8 British gallons=2218.192 cubic inches= 36.37 liters=1.03151 U.S. 
ushels 

1 British quarter=8 bushels=2.909 hectoliters 

1 U.S. bushel =0.96945 British bushel 


It will be noted that no mention is made in the general regula- 
tions of the standard cranberry barrel, also established by the 
Standard Barrel Act of 1915. The capacity and dimensions of 
this barrel are entirely different from the standard barrel ; indeed, 
it has a capacity of only 5,826 cubic inches as against 7,056 cubic 
inches for the latter. Despite its omission from the regulations, 

*” A heaped bushel for apples of 2,747.715 cubic inches was established by the 
U.S. Court of Customs Appeals on February 15, 1912. U.S. y. Weber, No. 757. 
A heaped bushel, equivalent to 1% bushels, is also recognized. Units of Weight 


and Measure, National Bureau of Standards, Misc. Pub. M 121, p. 4n. 
** Sec. 391, Title 19, Custom Duties, U. S. C. A, 
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however, cranberries may be labeled in terms of the standard 
cranberry barrel, and, in fact, the Administration has granted 
permission to mark cranberry bores in terms of the standard 
cranberry barrel rather than in terms of the bushel, since such a 
declaration is considered to be more informative. It is noteworthy 
that, although the cranberry barrel and its subdivided units no 
longer find general use, boxes equivalent to one-eighth, one-fourth, 
and one-half cranberry barrels are extensively employed.*" 


Small open containers 


In considering the application of this provision of the Act, at- 
tention must be called to a ruling made under the prior Federal 
Food and Drugs Act in connection with labeling small open con- 
tainers of fruits and vegetables with a declaration of net contents. 

In 1918, the Bureau of Chemistry advised shippers of fruits 
and vegetables that an exemption to the net-weight regulations 
would be accorded small open containers in which are packed 
apricots, berries, currants, cherries, grapes, peaches, plums, prunes, 
peppers, and tomatoes, when such containers are enclosed within 
crates or “flats.”’ The announcement emphasized, however, that 
the crates of such shipments were required to be marked with the 
number of small containers packed therein, and the quantity of 
the contents of each.*™ ' 

At the same time the Bureau declared that it would not insist 
upon the declaration of contents upon the containers of the fol- 
lowing fruits and vegetables when packed as described below: 

Asparagus in boxes and cases; 

Beets with tops, bunched, in drums and hampers; 

Cabbage in crates ; 

Cantaloupes and casabas in crates and baskets ; 

Carrots with tops, bunched, in drums and hampers ; 

Cauliflower in crates and hampers ; 

Celery in boxes and crates ; 

Eggplant commonly wrapped in paper and packed in crates ; 

“Item 378, S.R.A.-CHEM. (1923). 

#8 “Trade Notice to Shippers of Fruits and Vegetables,” June 24, 1918; 
Irem 253, S.R.A.-Cuem. (1917). 
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Kale in barrels, baskets, and hampers ; 

Lettuce in barrels, drums, baskets, and hampers; 

Onions, with tops, bunches, in drums and hampers; 

Pineapple in crates ; 

Radishes, bunched, in drums and hampers ; 

Romaine in hampers; 

Spinach in barrels, baskets, and hampers; 

Turnips with tops in drums and hampers. 

This ruling, it is to be noted, has never been revoked and it is 
reasonable to conclude that it is still in effect. Contributing to this 
opinion is the fact that the regulations promulgated under the 
current Act likewise extends a somewhat similar exemption to 
“small open containers of fresh fruits and fresh vegetables.’’ 

Before omitting such a statement, however, the packer should 
carefully consider the particular State law involved which, of 
course, may make the statement of net contents essential in a 
particular case. Reference should be made, for example, to Sum- 
mary of Federal and State Laws Concerning the Marketing of 
Fresh Fruits and Vegetables, which is of considerable help in 
this connection. 


Numerical count 


The final method of designating the content of a food in pack- 
age form is by indicating its quantity in numerical count. Thus, 
where products are packed and sold as units a statement of the 
number of pieces contained in the package may, under certain cir- 
cumstances, be deemed to be sufficiently informative to comply 
with this provision of the Act.*® The Food and Drug Administra- 
tion, for example, raises no objection to the declaration of con- 
tents of canned corn-on-the-cob in terms of count alone, provided 
the ears of corn are approximately the same size, are packed in 
the can as tightly as possible, and, furthermore, are cut so that 
their length closely approaches that of the height of the container. 

ar regulation issued under Section 405 of the current Act exempts open 
containers of fresh fruits and vegetables from quantity of contents statement, 


among other requirements, if they are not more than 1 dry quart. 
* § 2.8(£) (3), GENERAL REGULATIONS. 
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It must be noted, however, that the laws of several States require 
a declaration of weight for this product.*® 

And so far as confectionery known as “count goods” is con- 
cerned, moreover, the Administration, recognizing a long estab- 
lished custom to this effect, has announced that it will permit the 
quantity of the contents of boxes of such candy to be stated in 
terms of numerical count.*° This rule is not however applicable 
to ordinary boxes of candy. Thus, a shipment of candy that con- 
tained alcoholic liquor was deemed misbranded, since it was la- 
beled “24 preces” which, it was alleged, failed to give accurate 
information as to the quantity, namely, the weight.** The Admin- 
istration has also ruled that birthday cake letters, forming the 
words “HAPPY BIRTHDAY,” and made of sugar, albumen, acetic 
acid, and artificial coloring, was a confection which could be 
packed in a container bearing the content statement : “1 COMPLETE 
CAKE DECORATION UNIT,” instead of the weight.** 

It must be conceded, however, that these rulings permitting the 
statement in numerical count are in the minority. As a matter of 
fact, the simple statement of the numerical count of a food in 
packaged form is not generally considered to give accurate infor- 
mation as to the quantity of the product. No doubt such consid- 
erations have dictated the proviso contained in the general regula- 
tions that this method of indicating contents cannot be utilized 
alone—unless it is fully and accurately informative to the con- 
sumer—but must be supplemented “‘by such statement of weight, 
measure, or size of the individual units of the foods” as will con- 
vey the desired knowledge.** It will be found in the usual case 
that the statement of numerical count is inadequate and a supple- 
mental declaration, either in terms of weight or dry measure, 
therefore becomes essential. In the average instance, indeed, the 
statement of numerical count merely supplements the recognized 
method of designating contents—not the reverse—and is fre- 
quently unnecessary. 

* See Chap. 21. “Trem 153, S.R.A.-CHEM. (1916). 

“U.S. v. Stein, N. J. No. 25858 (1936). 


“ TrapeE CorRESPONDENCE 242 (1940). 
“§ 2.8(f£) (3), GENERAL REGULATIONS. 
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In the case of tea bags packed in a larger container, for example, 
the Administration is of the opinion that the total net weight of 
the tea in the carton should be stated, and that it is desirable, al- 
though not essential, that a statement of the number of tea bags 
also be given.** And it has also advised an inquirer that although 
smoked bloaters may be sold by count, the marking of the number 
on the box alone is not regarded as compliance with the statutory 
requirements, but should be supplemented by a statement of the 
quantity of the contents in terms of weight. It suggested, how- 
ever, that instead of a separate statement of weight, the declara- 
tion of numerical count might be modified so as to become a state- 
ment of quantity of contents, for example, “50, AVERAGE WEIGHT 
Y POUND PER FISH.” *” And we have seen that the label on a box 
of iceberg lettuce should carry a statement declaring not only the 
number of heads in the box but also the amount of food in terms 
of dry measure.*® Moreover, while the quantity of contents of 
canned artichokes should be declared in terms of the net weight 
of the drained content, a further statement of the number of arti- 
chokes in the can may be made, if the packer desires.*” 

On the other hand, in those instances where the food is to be 
weighed at the time of sale, and is, furthermore, sold upon the 
basis of that weight alone—such as dressed poultry which are 
individually wrapped—no useful purpose would be served by sup- 
plementing the statement of numerical count by an additional dec- 
laration of weight, and it is therefore not essential to give such 
information.*® 


Ambiguous terms in expressing content 


The objective of the net weight statement, it must be repeated, 
is to convey information in a clear and readily intelligible form.*® 
Accordingly, the manufacturer is compelled to employ units of 


“ TRADE CoRRESPONDENCE 97 (1940). 
“Item 113, S.R.A.-CHeEm. (1915). 
“ TRADE CORRESPONDENCE 226 (1940). 
“Trem 291, S.R.A.-CHEM, (1918). 
“ TRADE CoRRESPONDENCE 155 (1940). 


“Trade Notice “To Manufacturers of Packaged Foods,” Food and Drug 
Administration, June 15, 1931. 
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weight or measure which do not call for extensive or complicated 
computation upon the part of the lay purchaser. It is too obvious 
to bear repetition, that a representation may be literally true and 
yet tend to create an erroneous impression in the mind of the 
consumer. This, as we have seen, is true of any form of labeling, 
including the statement of contents. To avoid deception of this 
nature, consequently, the general regulations dealing with the dec- 
laration of the net weight of food products lay down certain rules 
governing the mathematical method of expressing this informa- 
tion. 

Thus, the food manufacturer in marking his package is not 
permitted to utilize larger numbers—which patently may give 
the impression of greater contents—by the expedient of employ- 
ing smaller units of measure. For example, he may not label a 
bottle which contains one fluid quart with the statement “32 
FLUID OUNCES” or “2 PINTS,” even though such expressions are 
technically correct. The proper statement, in such an instance, is 
“1 Quart.” Indeed, jars of pickles labeled as containing ‘32 
OUNCES” were held violative of the law for this very failure to 
state the contents as “1 guaART.”’ °® In another case, sirups labeled 
“16 OZ. NET WEIGHT” were condemned as misbranded, since the 
statement was not in terms of the largest unit, namely, pounds. ** 
The rule, as a matter of fact, has been incorporated in the general 
regulations. Briefly, it requires that the label express the number 
of the largest of possible units contained in the package,” units, 
in the sense the word is here employed, referring to the terms of 
weight or measure which the labeler is permitted to incorporate in 
the content statement. 


Use of fractional terms 


The use of fractional terms to indicate the net contents of a 
food in package form is not ordinarily favored, although it ap- 
pears obvious that the restrictions placed upon the expressions of 
weights and measures, discussed above, frequently makes it neces- 

TJ S. v. 25 Cases of Pickles, etc., F. N. J. No. 3574 (1942). 


UJ. S. v. 8 Cases of Fruit Punch Sirup, etc., N. J. No. 21353 (1933). 
 § 2.8(h), GENERAL REGULATIONS. 
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sary to utilize fractions. Generally speaking, however, statements 
of the quantity of a food are permitted to contain only such frac- 
tions as are commonly employed to express the quantity of the 
particular product. A common fraction, furthermore, is required 
to be reduced to its lowest terms. Thus, the fraction cannot read 
“47H oz.’”; the proper designation is, of course, “% oz.” More- 
over, if decimals are employed, fractions may not be carried out to 
more than two places. For example, a gallon container may not be 
declared as “3.785 LiTERS’—in supplementation of the liquid 
measure statement—but the last ‘‘5’”” must be dropped. Otherwise 
an impression of greater quantity is possible to the uninformed 
purchaser. 

In those instances where the statement of weight or measure 
consists of a whole number and a fraction, a similar clarity of ex- 
pression is required. Thus, in place of the fraction in such a state- 
ment, its equivalent in smaller units of the whole number may be 
stated in the declaration. This is conditioned, of course, upon the 
smaller unit being one of the permissible terms of weight or meas- 
ure. Accordingly, a bottle containing 134 quarts, for example, 
may be declared either as “1 Quart 1% pints” or as “1 QUART 
1 PINT 8 FLUID OUNCES.” It will be recognized that the fractional 
amount may properly be stated in lesser units, although, as we 
have seen, the whole number may not be so expressed. For illus- 
tration, the weight 144 pounds may be set forth as “1 PouND 
4 OUNCES”; it may not be declared as “20 oUNCES”’ since this 
would constitute a violation of the regulation dealing with am- 
biguous terms.*? 

Several examples of this nature will aid to clarify the rule. A 
food weighing 24 ounces is not permitted to be declared as such, 
since the number of ounces exceed in weight the next larger unit 
to ounces—a pound. The correct statement is, instead, either “1% 
POUNDS” or “1 pouND 8 ouNCcEs.” Similarly, in place of “1 QUART 
16 FLUID OUNCES” the statement is required to read “114 Quarts” 
or “1 Quart 1 PINT,” inasmuch as 16 fluid ounces equals a pint. 
Thus, we see that where the number of lesser units equal or exceed 


§ 2.8(h) (1), GENERAL REGULATIONS. 
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in weight or measure the next larger unit, the latter must be desig- 
nated, and not the aggregate in smaller units. 


Exceptions dictated by custom 


It is to be noted, however, that the general rules above postu- 
lated may be relaxed in those instances where a different standard 
is sanctioned by established custom. In cases where, for example, 
consumer usage permits the expression of the quantity of the con- 
tents as a fraction of a stated unit, the label may declare such frac- 
tional unit, despite the fact that the package contains less than the 
unit. For instance, if such is the custom, the statement may read 
“IZ POUND” instead of “8 ounces.” And if established usage for 
the particular food countenances the expression of contents in the 
smaller unit—such as ounces—the net-weight may be declared in 
such units, even though the aggregate number of smaller units 
equal or exceed the next higher unit—such as one pound. Never- 
theless, in both instances, it is still essential that the statement be 
informative to consumers.”* 


Form of statement 


Both the Act and the general regulations are silent of any re- 
quirements concerning the form of tiie declaration of net contents. 
It is consequently not essential to follow any particular style of 
statement. Any declaration, indeed, which clearly and unambigu- 
ously conveys the requisite information is sufficient to serve as 
compliance with this provision of the Act. 

The terms “net weight” or even “contents” need not, for ex- 
ample, appear preceding the numeral of the contents, unless it is 
not otherwise clear to the consumer that the figure relates to the 
quantity without the addition of such a phrase. Thus, where the 
package contains one pound, the statement “1 pouND”’ is usually 
sufficient compliance with this section of the law. Obviously, the 
term “pound” can only refer to weight and the purchaser is 
deemed to understand that the statement of contents alludes only 
to the actual net weight of the food in the package.” 


“§ 2.8(h) (2), GENERAL REGULATIONS. 
% TrapeE CORRESPONDENCE 156 (1940). 
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Care, however, must be taken to avoid ambiguity in the phrase- 
ology of the declaration. A statement to be avoided, for example, 
in the case of liquids is “CONTENTS 2 OUNCES.” Such an expres- 
sion may be taken to mean either two fluid ounces or two avoirdu- 
pois ounces. If the latter is intended, the proper designation can 
read “CONTENTS 2 OUNCES AVOIRDUPOIS,” or “NET WEIGHT 2 
OUNCES,” or for that matter, simply “2 ounces.” On the other 
hand, if fluid measure is meant, only the statement “CONTENTS 
2 FL. OUNCES” or “2 FL, OUNCES” is proper. In other words, the 
word “ounces,” otherwise not qualified, means avoirdupois 
weight. 

It will be noted that abbreviations may be employed if their use 
does not lead to confusion or ambiguity. However, “avoirdupois” 
should be abbreviated to ‘‘avorr.” or “avp.” but not to “av.” The 
latter expression may be confused with the abbreviation of the 
word “average,” a term relating to the quantity contained in each 
package, and should consequently be avoided.”® 

Numerical count may be designated as “100 count,” or its ab- 
breviation, “100 crt.,” or as ‘120 pieces.” ** 

It must be emphasized, however, that if the product is in liquid 
form, reference to fluid measure must be affirmatively made. 
Thus, raspberry sirup which was labeled as “16 0z. NET WEIGHT” 
—evidently with the intention of expressing its volume in fluid 
ounces—was nevertheless held to be misbranded on the ground 
that the declaration of the quantity of the contents was not prop- 
erly stated, since it was not made in terms of liquid measure.*® 

Incidentally, the use of labels bearing alternative statements of 
contents is not permissible, for obvious reasons. Thus the manu- 
facturer may not use one label, at the same time, for both large 
and small bottles by employing such a legend as: 

® TRADE CoRRESPONDENCE 22 (1940). The National Bureau of Standards rec- 
ognizes the following abbreviations: avdp (avoirdupois) ; bbl (barrel); gal 
(gallon) ; g (gram) ; kg (kilogram) ; liq (liquid) ; oz (ounce); pk (peck); pt 


(pint) ; Ib (pound); qt (quart). See Units of Weights and Measure, Misc. 
Pub. M 121, pp. 6-7. 


ct. U. S. v. 222 Cartons, et al. of Candy, F. N. J. No. 2296 (1941). 
U. S. v. 114 Bottles of Raspberry Sirup, etc., N. J. No. 21462 (1933). 
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CONTENTS: LARGE BOTTLES: 1 QUART 
SMALL BOTTLES: 1 PINT 


In those cases where the product is marketed in various sizes, 
each package must be labeled with the true statement of its own 
contents.°® 

It must also be borne in mind that the statement of net contents 
is amenable to all the other misbranding provisions of the Act. 
Thus it may not be false or misleading in any particular. Again, 
it must appear in a conspicuous and prominent place on the main 
panel of the container, together with the other information whose 
disclosure is made mandatory by the statute. For instance, the 
printing of the statement of the quantity of the contents of candy 
on the smallest of the dimensions of the package in from 3-on-6 
point to 5-on-6 point Gothic type resulted in a conviction under 
the law.® In another case, involving horseradish, where the 
printed statement “CONTENTS 6 oz. AvD.” had the figure ‘‘5” writ- 
ten over the “6” in pencil, the shipment was found to be mis- 
branded since the quantity of contents was not plainly and 
conspicuously marked on the outside of the package.™ 


Products intended for export 

An exception to the general methods of declaring the net con- 
tent of foods in package form is made in the case of export ship- 
ments of such products. In such event the statement is permitted 
to be expressed in terms of a system of weight or measure in 
common use in the country to which such shipment is to be ex- 
ported. This requirement, it is to be noted, is permissive, not 
mandatory. 

In the large majority of such instances, of course, the system in 
effect in the foreign country is usually the metric system of 
weights and measures. But this does not necessarily require that 
two different labels be employed, one for domestic use, the other 
for foreign. For the regulations permit a statement of weight or 


“Trem 50, S.R.A.-CHEeM. (1914). 
J. S. y. Mrs. Stover’s Bungalow Candies, Inc., N. J. No. 29826 (1938). 


“UJ, S. v. Cohen, et al., N. J. No. 30946 (1939). 
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measure in terms of American standards of quantity to be supple- 
mented by a like expression in equivalent units of the metric sys- 
tem. Accordingly, the label declaration on goods intended for sale 
in the United States may carry both methods of designating quan- 
tity. This simplifies the labeling of foods which may also be of- 
fered for foreign markets. 

It must be noted, however, that the metric system alone cannot 
be employed on food products intended for American distribution. 
Thus, where the statement of the quantity of the contents of 
Orange Pekoe tea read “NET WEIGHT OVER 70 GRAMS,” the prod- 
uct was condeinned as misbranded, it being held that it was not 
expressed in such terms as to render it likely to be read and un- 
derstood by the ordinary individual, since the term “grams” is not 
familiar to many purchasers.” 

The statement of net content in metric denominations is not, it 
is to be observed, restricted to any particular terms, such as grams, 
liters, or kilograms. The reason for this is evident. Since such 
expressions must be the counterpart of the American system of 
designating quantity, there is small possibility of ambiguity. 


REASONABLE VARIATIONS AND EXEMPTIONS 
Permissible variations 


It must be evident that even in good packing practice variations 
occur in the actual contents of packages of foods. Indeed such 
differences are, to a considerable extent, unavoidable. In recogni- 
tion of this situation, Section 403 (e) of the Act provides that 
“reasonable variations shall be permitted” in the accuracy of the 
contents statement given. This provision, moreover, is comple- 
mented by the general regulations which, although they do not 
prescribe specific permissible tolerances of this nature, do set forth 
under what circumstances unavoidable discrepancies are excusable. 

Deviations in accuracy in the net-weight statement are governed, 
broadly speaking, by what the ordinary designation is represented 
to designate. Technically, of course, such a statement should indi- 


U.S. v..90 Packages, etc. of Tea, F. N. J. No. 505 (1940). 


NET CONTENTS OF PACKAGE 279 


cate the exact amount contained in the package if the intent and 
object of the law is to be satisfied. Since, however, such precision 
is usually unattainable by means of the customary methods of 
packing, it becomes necessary to employ other standards. Thus, 
the statement of content on a package of food may purport to set 
forth the minimum quantity contained in each unit, or their aver- 
age quantity. Both expressions, obviously, are only approxima- 
tions of the precise contents of the packages, but their declaration, 
subject to those conditions enumerated in the general regulations, 
serve as compliance with this requirement of the Act. 

Either type of statement, it is to be noted, is permissible under 
the general regulations. In other words, the packer can himself 
elect whether to designate the contents of his package in terms 
of minimum or of average quantity. Should he determine to 
utilize the expression of minimum quantity, however, he must sig- 
nify this fact by printing in conjunction with the net-weight state- 
ment the information that the declaration relates to the minimum 
quantity of each package. If, on the other hand, the statement is 
not so qualified to show definitely that the quantity expressed is the 
minimum, it will be concluded that the quantity stated represents 
the average quantity. In one case, it is true, the court believed that 
the words “coNTENTS 16 FLUID OUNCES” (without further quali- 
fication ) was to be construed as expressing the minimum quantity ; 
however, there appears to be no doubt that this conclusion was 
erroneous on its part. 


Minimum contents 


In those cases where the statement of quantity is expressly stip- 
ulated to be the minimum contents, no variations below the de- 
clared weight or measure are permitted. In other words, it appears 
to be contemplated, under such circumstances, that all allowances 
for possible deviations occasioned by packing methods have been 
taken into consideration by the manufacturer in designating the 
minimum contents. Notwithstanding the use of this form of dec- 
laration, however, the content statement must be closely represent- 
ative of the true measure of the packaged food. Thus, variations 


* 1). S. v. Adde, Inc., D. N. J. No. 599 (1941). 
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above the stated minimum may not be unreasonably large.** To 
put this in another way, the manufacturer who sets his minimum 
at a wide margin from the exact quantity packed in the container, 
in order to assure himself that at no time will his package be 
underweight, has, in reality, not conformed with the statutory 
requirement that the label bear ‘“‘an accurate statement of the quan- 
tity of the contents.” Such an under-statement, indeed, defeats the 
entire purpose of this provision of the Act, and the product is 
misbranded even though the consumer appears to be receiving 
more for his money.” 

Since statements of minimum contents must be expressly so 
designated, it is important to note what form this declaration may 
take. The general regulations dictate no particular method of ex- 
pression. Consequently, any qualified statement may appear, such 
as “MINIMUM WEIGHT 10 oz.,” “MINIMUM VOLUME 1 GALLON,” 
or “NOT LESS THAN 4 FL, 02.” Abbreviations of course may be 
employed, as example, “mr1n. wer.” ® 


Average contents 


What deviations are permissible in those instances where the 
contents are expressed in terms of the average quantity? In the 
first place, only those variations are allowed which are caused by 
unavoidable deviations in weighing, measuring, or counting the 
contents of the individual packages occurring in good packing 
practice. In other words, errors of a nature which can be prevented 
do not justify a tolerance under this provision. 

But in addition to this, the statement must be a true average. 
Thus, the weight of all the packages comprising any one shipment 
or other delivery must be taken into consideration, and this, when 
divided by the number of individual containers, may not be less 
than the stated net weight of each package. A shipment of 100 
1-pound cartons of a food product, for example, may properly 
include several boxes with less than the stated weight—if this can- 
not be avoided—but in that event the entire shipment cannot 

**§ 2.8(j), GENERAL REGULATIONS, 


* Cf. U. S. v. Kraft-Phenix Cheese Corp., 18 F. Supp. 60 (1936). 
” Cf. Regulation 26(h), Foop anp Drucs Act. 
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contain less than 100 net pounds of the product. Nor does the 
correct general average permit any unreasonable shortage in any 
one particular package.” The fact that overages exist in other 
units, thus bringing up the average weight or measure, does not 
compensate for such unreasonable shortages. 


Atmospheric variations 


One further permissible type of variation must be noted. This, 
as a matter of fact, is applicable regardless of whether the net 
weight is declared as the minimum or average quantity. It is well- 
known that atmospheric conditions affect the weight or volume of 
certain products. Such decreases are, indeed, frequently impos- 
sible to control or foretell. The regulations consequently provide 
that if the actual contents of a package fall below the stated net 
weight solely by reason of ordinary and customary exposure to 
conditions which may normally occur in good distribution prac- 
tice, and such circumstances unavoidably result in decreased 
weight or measure, the food will not be characterized as violative 
of this provision of the Act. 

But it is important to note that such variations must have oc- 
curred after the shipment has entered interstate commerce. Hence, 
when the package leaves the factory or the warehouse it is required 
to contain the correct quantity. Indeed, in those instances that a 
food is subject to contraction in volume or reduction in weight im 
the manufacturing or packing process, due allowance should be 
made for this variation before the product is shipped. This condi- 
tion frequently occurs in articles which are packed while hot. 
Upon cooling, naturally, such foods shrink in volume. It is the 
duty of the manufacturer to fill the container sufficiently so that 
even upon contraction the label statement of weight or measure is 
correct. 

Thus, in a case where the evidence showed that sirup was 
packed in cans while the product was hot, and thereafter upon 
cooling shrank in volume, the court in its charge to the jury 
pointed out: 

“T instruct you that this is no defense. If they represent on the 


” § 2.8(k) (2), GENERAL REGULATIONS. 
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case * * * that there was in each of these cans a full quart, and 
that means at the time, of course, that it was shipped, and if it 
has to be put in hot, and after that shrinks, then the defendant 
ought to put in enough so there would still be a quart.” ° 

And in those instances that the food is subject to loss of weight 
by reason of evaporation and the absorption of fluids by the wrap- 
pers or other containers, the packer is obliged to make reasonable 
allowance for this deviation and to verify that each unit correctly 
weighs, when shipped, the amount of the product declared upon 
its label. 

As one court said, in its charge to the jury involving the mis- 
branding of butter: 

“It is clear from the evidence that butter varies in its mois- 
ture content and that it cannot be absolutely controlled; that it is 
liable to dry out and thereby it loses weight after it is manufac- 
tured. That fact, however, seems to be well known to the trade, 
and the defendant, of course, is presumed conclusively to have 
full knowledge of that fact and the necessary results that follow 
therefrom, and in manufacturing and shipping their product in 
interstate commerce they must make reasonable allowance for this 
variation and see that each package contains, as a usual thing, 
when shipped, the amount of butter that the label says it does.” ° 


Extent of variations 


The above discussion has necessarily been confined to general 
principles. It must, however, at all times be remembered that the 
extent of permissible variations in each case can only be deter- 
mined by the facts involved in that particular instance, In conse- 
quence, no specific allowance or tolerance is capable of being set 
up in advance, The question as to whether a deviation is a reason- 
able one can only be decided upon an examination and 
consideration of the circumstances under which it arose. 

One of the controlling questions, of course, is what is consid- 
ered “good packing practices.” Unfortunately, there exist no cri- 

“U.S. v. Scudder Syrup Co., N. J. No. 2473 (1913). 


“U.S. v. Trinidad Creamery Co., N. J. No. 13365 (1925). See also U. S. v. 
Barnet Creamery Association, N. J. No. 13707 (1925). 
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teria determinative of this fact. One court did, however, present 
the following considerations to the jury as elements to be taken 
into account in deciding this factor : 

“Now all of us appreciate, of course, that in packaging these 
goods, those who are engaged in the business, act with more or 
less haste, also that it is easy to err at times in weighing and rep- 
resenting and taking various other steps with regard to package 
goods, but in considering that, it is perfectly proper for you to 
take into account the fact that the law requires those who are en- 
gaged in interstate commerce in commodities of this character, to 
take pains to be accurate, to see to it that they are not misrepre- 
senting the contents of their packages. It may be that the cost of 
the goods will thereby be increased, in that the handling charge 
will be greater, but nevertheless that is an obligation that is placed 
upon those who ship goods, and if it costs more, then the public 
will have to pay, because it is entitled to a true representation of 
fact. 

“Now we have heard about these scales and about these butter 
machines. Was the butter machine accurate; was it so regulated 
as to shave these butter packages in weight? You have the evi- 
dence here, and that out of 195 samples, I think taken from this 
shipment of butter, that 191 samples were short weight, four were 
a trifle overweight, and it is perfectly competent for you to ask 
yourselves, whether that situation arises from purpose or design 
or from accident. Is it an accident that the under-weight packages 
far outnumbered the over-weight packages? Of course, it is easy 
to infer that if one deliberately shaves the weight of a commodity, 
he thereby serves himself, because it does not take so much of the 
commodity to fill his orders.” 

It is also interesting to note that the burden appears to be upon 
the government to establish that the variations are unreason- 
able, and the deficiencies in question in each case must be shown 
to transcend the tolerances granted by the regulations.” In- 
deed, in the case of a particularly volatile product it is required 
of the government that it clearly demonstrate that the discrep- 


J. S. v. Modern Butter & Egg Corp. et al., N. J. No. 26554 (1934). 
™U. S. v. Kraft-Phenix Cheese Corp., supra. 
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ancies were due to short-weighing by the packer and not to 
atmospheric conditions normally occurring in good distribution 
practice, which, as we have noted, are permissible.” In the ab- 
sence of precise percentages this, in the language of the court, is 
an “extraordinarily difficult” task.‘* Nevertheless, the statement 
of any express tolerances in percentages would soon result in 
many packers short-weighing their product to just within the 
amount specified, thus emasculating the objective of the provision. 
Thus, a “tolerance” of one percent would legalize all packages 
containing 99 percent plus of the declared contents. Moreover, 
despite the complaint of this particular court, it is not too difficult 
to demonstrate the unreasonableness of alleged shortages in the 
average case. 

It is further noteworthy that discrepancies, due to differences 
in the capacity of bottles and similar containers, resulting from 
unavoidable difficulties in manufacturing such receptacles as to be 
of uniform capacity, are no longer available to the packer, as they 
were under the prior Federal Food and Drugs Act."* Differences 
in bottle capacities, therefore, do not excuse variations in the 
quantity of the contents under the present law.” 


“Small” packages 


Are any containers of food in package form exempted from the 
statutory requirement dealing with the declaration of the quantity 
of the contents? The Act expressly authorizes the Federal Se- 
curity Administrator to establish by regulations exemptions as to 
“small packages.” Section 2.8(m) of the general regulations sets 
forth in which instances food need not be labeled with a statement 
of the net-weight of the package. Except for this provision, how- 
ever, no exemption from such requirements is provided for. 

What is considered to be a “small package” under the Act? 
The term is not defined by the law or the general regulations as 
such, but it is evidently distinguished both by content capacity and 

™U. S. v. Adde, Inc., D. N. J. No. 599 (1941). 

™U. S. v. Kraft-Phenix Cheese Corp., supra. 


™“ Regulation 26, Foop anp Drucs Act. 
™ The rule appears different under the Federal alcoholic liquors regulations. 
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by size of label. Thus, in the first category, where the quantity of 
the contents in a package is Jess than one-half ounce avoirdupois, 
or one-half fluid ounce, the food is exempt from compliance with 
the requirements of Section 403(e)(2) of the Act. Likewise, 
where a package contains less than six units, and such units can 
be readily counted without opening the package, its label need not 
carry a declaration of net-weight. But it is to be noted that such 
packages must, however, bear a label containing the name and 
place of business of the manufacturer, packer, or distributor.” 

Secondly, where a statement of the quantity of the contents of 
the package cannot, because of insufficient label space, be so placed 
on the label as to appear “with such conspicuousness * * * and in 
such terms as to render it likely to be read and understood by the 
ordinary individual under customary conditions of purchase and 
use” the food is also exempt from compliance with the require- 
ments of Section 403(e) (2). It is to be noted that this exemp- 
tion does not come into play where by reason of the presence of 
voluntary—rather than mandatory—label statements no space is 
left for this information. In such instances the advertising and 
similar declarations should be reduced in size or omitted entirely 
from the label.” 

7% § 2.8(m) (1), GENERAL REGULATIONS. 


™§ 2.8(m) (2), GENERAL REGULATIONS. 
7 Cf. TrRapE CoRRESPONDENCE 32 (1940). 
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IMITATIONS AND FRAUDULENT PRODUCTS 


IMITATIONS 


Statutory requirements 


The marketing of imitation food products is not forbidden by 
the Federal Food, Drug, and Cosmetic Act. As a matter of fact, 
the Food and Drug Administration has admitted, for example, 
that “imitation flavors, as long as they do not contain any dele- 
terious substance, are good products * * *.”! Indeed the sale of 
imitation foods is generally permitted provided no attempt is 
made to palm them off on the public as genuine. To prevent such 
economic frauds the law requires that the label of such articles 
bear the word “ImIrTaTIon,” and, following immediately there- 
after, the name of the food being imitated—all in type of uniform 
and equal size and prominence—thus : 


“IMITATION STRAWBERRY PRESERVE” 


The failure to announce that the product is an imitation, how- 
ever, results in its condemnation as misbranded2 And failure to 
comply with the required format of the label statement, or to fol- 


*“Food Flavor Facts,” Food and Drug Administration, February 24, 1930. 

*Sec. 403(c) of the Act. The Federal Trade Commission also has jurisdic- 
tion over false imitations as unfair methods of competition. Federal Trade 
Commission y. Goodgrape Co., 43 F.2d 70 (1931) ; Fresh Grown Preserve Corp. 
v. Federal Trade Commission, 125 F.2d 917 (1942). § 17.8(b), B.A.I. Order 
211, Revised, also imposes similar requirements on imitation meat and meat 
products. The label of such products must bear the word “tmiraTion” immedi- 
ately preceding the name of the food imitated in the same size and style of let- 
tering as the title is printed. Moreover such a label must, in addition, set forth 
immediately after the name the legend “maprE FROM,” or an equivalent state- 
ment, and the names of the ingredients arranged in the order of their predomi- 
nance in the product. 
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low the statutory phraseology, likewise results in the product’s 
illegality. Thus, in one case the word “tm1raTion”’ followed the 
name of the article and appeared in smaller type, and the product 
was deemed violative of the law.® 

It will be remembered that under the provisions of the prior 
Federal Food and Drugs Act, imitation foods, when so plainly 
labeled, were exempt from the misbranding clauses of the statute. 
This exemption, it is important to note, has not been reenacted 
into the present law, and a product of this nature is accordingly 
required to comply with, and is subject to, all of the other label- 
ing provisions of the Act. On the other hand, the ruling issued 
under the previous law * that the composition in percentage of 
imitation products follow the title without intervening descriptive 
matter has been abrogated. Consequently it is no longer essential 
to give a quantitative statement of ingredients immediately after 
the name. Of course a list of ingredients is now required of all 
unstandardized foods, nor are imitations exempt from this pro- 
vision. 

It must be emphasized that the precise term “IMITATION”’ must 
be employed in the title. There are no substitutions for this ex- 
pression. Thus, such words as “SYNTHETIC,” or “ARTIFICIAL” 
cannot be used in its place although probably indicating the same 
fact to most consumers.” It is to be noted, however, that an 
artificial flavor need not be an imitation. Thus, a colorless extract 
containing artificial vanillin and coumarin may be properly sold 
as a vanillin and coumarin flavor, without mention of imitation. 
On the other hand, to label such a product as “WHITE VANILLA”’ 
would make it an imitation of vanilla and require a statement to 
that effect.® 

®U. S. v. 649 Cases of Imitation Vanilla Flavor, etc., F. N. J. No. 2981 
Recetas of Substandard Jams, Preserves, and Similar Products,” Food 
and Drug Administration, June 18, 1924; “Imitation Jams and Preserves under 
the Federal Food and Drugs Act,” Food and Drug Administration, September 


23, 1935, 
®“] abeling Flavoring Extracts,” Food and Drug Administration, July 1, 


1938, p. 5. 
*“Food Flavor Facts,” supra. 
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What is an “imitation” ? 


Under what circumstances is a food product considered to be 
an “imitation” of another and thus subject to this provision of the 
Act? Generally speaking, the term is employed to designate an 
article simulating one superior. When the fact that it is an imita- 
tion is undisclosed it may be described in one word as amounting 
to a “counterfeit.” One court has thus defined this type of 
product : 

‘* * * Tmitations, that is, things patterned after, or a copy of, 
or made in simulation of another article and, as such, offered or 
put out as the genuine.” 7 

The Food and Drug Administration, moreover, has described 
imitation lemon and lime juice in terms which are applicable to 
imitations in general: 

“Numerous so-called lemon and lime mixers or cocktail mixers 
were found to simulate lemon juice and lime juice so closely in 
appearance, odor, and taste, that a chemical analysis would be nec- 
essary to show that they are not actual citrus fruit juices of the 
indicated kind. They look, smell, and taste like citrus juices and 
are used in the same way as the genuine articles, thus fulfilling 
all the requirements for their classifications as imitations under 
fhesAct *i* *Y * 

Nor is it essential that the food product bear the common 
name of the article simulated in order that it be considered an 
imitation. Indeed, it has frequently been attempted to coin a new 
or fanciful title for the product to escape the connection, as, in 
the instances above, “COCKTAIL MIXER” or “TRU-LEM” or “LEM- 
ALL.” Similarly, reference has been made only indirectly to the 
imitated product by such label statements as “USE WHEREVER 
LEMONS ARE REQUIRED” and “CONTAINS ALL THE NATURAL 
FRUIT PROPERTIES.” However, despite the absence of reference 
to the genuine articles in the labeling and the admission that they 
are only substitutes, the Food and Drug Administration still in- 
sists that products of this kind are imitations and should be labeled 


U. S.-y, 2497/8 Gallons of Smack, N. J. No. 14416 (1926). 
*Trade Notice, Food and Drug Administration, September, 1937, 
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as such.® Thus, a product entitled ““cRAMORES LEMON FLAVOR 
CRYSTALS FOR INSTANT JUICE,” the label of which contained the 
following statements: “INSTANT JUICE * * * USE WHEREVER 
FRESH LEMONS ARE USED. * * * THESE CRYSTALS SOLVE YOUR 
‘JUICE’ PROBLEM THE YEAR ’ROUND. * * * USE IN PLACE OF 
SQUEEZED LEMON JUICE FOR DELICIOUS LEMON DRINKS * * * 
‘JUICE’ IS THEN READY TO USE IN THE SAME MANNER AND QUAN- 
TITIES AS FRESH SQUEEZED LEMON JUICE,” was considered to be 
an imitation dehydrated lemon juice, to be labeled as such. Fail- 
ure to do so resulted in its seizure.° 

In short, if the product bears all the customary characteristics 
of the authentic article—in other words, if it purports by reason 
of its appearance, uses, and general features, to be the other food 
—it constitutes, in the opinion of the Food and Drug Administra- 
tion, an imitation, regardless of the fact that the title on the 
label does not claim it to be the original article." For in such a 
case, the product may be in effect “put out as the genuine.” ” 
Each case of this character must, however, obviously be deter- 
mined upon its own facts. The mere resemblance or similarity of 
one food to another is usually in itself insufficient to characterize 
it as an imitation. Thus if the allegedly imitative product has a 
well-known identity of its own it will not of course be deemed 
violative of this section. Oleomargarine, for example, can not be 
considered an imitation of butter even though the addition of 
vitamin A and diacetyl accentuates its resemblance to that 
product.’® 

As a matter of fact, an element of deception is essential to 
bring a product into the purview of this provision—“the use of 
means which * * * arouse the belief that one thing is really an- 
other.” 1* For in the final analysis, the section is directed at pre- 
venting a spurious food being passed off as a different and more 

* Ibid. 

TJ. S. v. 3 Cartons of Lemon Flavor Crystals, F. N. J. No. 2827 (1941). 

™ TRADE CORRESPONDENCE 358 (1941). 

2U. S. v. 24 7/8 Gallons of Smack, supra. 


%JT and O’Lakes Creameries v. McNutt, 132 F.2d 653. 
“UU, S. v. 24 7/8 Gallons of Smack, supra. 
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valuable product.!® Where no opportunity of deception exists, on 
the other hand, it is difficult to see how the government can suc- 
ceed in declaring the product misbranded under this provision. 


Imitations of standardized foods 


We cannot leave our discussion of what constitutes an imita- 
tion food without giving our attention to the subject of imitations 
of standardized foods under the Act. As we will see in a later 
chapter, the present law contains authority to adopt definitions 
and standards of identity for most foods. The statute further 
provides that a food is misbranded if it is represented or purports 
to be a food for which there is a definition and standard of iden- 
tity, unless it complies with the standard in all particulars and is 
labeled with the name designated in the standard. 

We have seen, however, that generally speaking a food which 
purports to be another food—by reason of its appearance, uses, 
and general features—may legally be sold if labeled as an imita- 
tion. The question naturally arises as to whether an imitation of 
a standardized food can properly be sold as an imitation. The 
difficulty is that since an imitation generally assumes the appear- 
ance of the genuine food it may be said, by the adoption of these 
characteristics, to purport to be the other food. In the case of 
foods which have been standardized this requires that it conform 
entirely to the prescribed specifications and carry the precise title 
found in the regulation. Under this construction, it cannot be 
designated as an imitation. 

While this construction appears logical, the Administration has 
not seen fit either to announce it or indeed to follow it. In a num- 
ber of instances, particularly with respect to fruit preserves and 
fruit jellies which fail to conform to the standard, it has issued 
opinions which indicate that these foods may properly be labeled 
as imitations. However, an attempt to extend this interpretation 
to all foods which have been standardized brings an objection 
from the Administration. It now takes the position that all such 
products cannot be legalized as imitations; that it is evident that 
the intent of the Act is to compel compliance with the definitions 

* Cf. Land O’Lakes Creameries y. McNutt, supra. 
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and standards of identity, and that the courts have so far gener- 
ally taken this position.) 

As already indicated, we can have no quarrel with the logic of 
the Administration’s present theory. We can, however, express 
disapproval of its previous contrary opinions—which, inciden- 
tally, appear to be still in forcee—and the confusion in which the 
subject has thus been thrown. For the question is raised as to 
when an illegal standardized product is legalized by labeling it an 
imitation. Should we accept the premise that all imitation labels 
do not legitimatize all departures from the standards, we are 
still confronted with the problem of where the line is to be drawn. 

Although the precise attitude of the Administration is un- 
known, it is, we think, possible to draw a line of demarcation 
between standardized foods which may be legalized as imitations 
and those that may not. The product in question must be consid- 
ered first in the light of Section 403(g) of the Act. If it pur- 
ports to be the standardized food, under the construction ap- 
plicable to that provision, then it is required to comply therewith 
and cannot be designated as an imitation. On the other hand, it is 
notable that all imitations do not purport by appearance and char- 
acteristics to be the genuine product. They do not necessarily 
simulate the authentic food physically. Their use as a substitute 
for the same purposes as the original alone makes them imita- 
tions. Thus a wholly synthetic product need not purport to be 
the article whose place it takes. It is reasonable to assume that 
imitations of this character may be legally marketed despite the 
fact that they are imitations of a standardized product. 

This conclusion is admittedly a conservative one. As a matter 
of fact, the Administration has not followed a similar theory in 
those cases that it has permitted imitations of this nature.’ 
However it seems apparent that its earlier interpretations were 
governed by expediency to a considerable degree, in the absence 
of authoritative court decisions. These decisions are now being 
handed down; they clearly represent judicial determination to 
maintain the integrity of the food standards. With such affirma- 


#*« Federal Security Administrator v. Quaker Oats Co., 318 U. S. 218 (1943). 
1%» The subject is discussed at length in Chapter 14. 
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tion behind it, the Administration will doubtless extend, rather 
than reduce, its limitations on imitations of standardized foods. 
Under these circumstances, it is probable that the construction set 
out in the previous paragraph will be followed. 


Distinction between the genuine article and imitations 


The application of this provision is not difficult in those in- 
stances where the imitative product is clearly an imitation of the 
original, as in the case of articles produced synthetically or those 
which contain no content whatever of the imitated product. There 
is no objection, of course, to an imitation being made from en- 
tirely different ingredients than its model. But it frequently oc- 
curs that the food under consideration contains a varying 
proportion of the genuine article. The question then arises as to 
what amount of imitative material or substances must be substi- 
tuted for the genuine before the product is deemed an imitation. 

The problem is, of course, easily settled in the case of those 
products whose identity is established by statutory or regulatory 
provision. Thus, where assorted jams were insufficiently cooked, 
by reason of which the soluble-solids content of the finished prod- 
uct was less than 68 percent, the prescribed quantity, the foods 
were condemned as undeclared imitations.1° And a product which 
failed to contain at least 80 percent by weight of milk fats was 
alleged to be an imitation of butter, and the word “tm1raTIon” 
not appearing on the label in connection with the word “BUTTER,” 
judgment of condemnation was properly entered.” 

But a more general rule must be applied where the product in- 
volved is not standardized. Broadly speaking, the food product 
will not be considered to be imitative, if the genuine ingredient 
predominates in the preparation. In other words, the food is re- 

*U. S. v. 80 Cases, etc. Assorted Jams, F, N. J. No. 3150 (1942). 

™ See, for example, U. S. v. 10 Cartons of Butter, F. N. J. No. 202 (1940). 
Designating such products as imitations may not, however, legalize them since 
in most cases such articles are deemed adulterated. Thus butter has been pro- 
ceeded against on the ground that a valuable constituent, butterfat, has in whole 
or in part been removed. It is not quite clear whether a product marked “racr- 


TATION BUTTER” is considered adulterated in this fashion. The Administration 
seems inclined to believe it is; the point, however, is debatable. 
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quired to contain more of the constituent for which it is named 
than of the other components. Needless to say, however, the title 
of the product appearing on the label must disclose the presence 
of the substituted ingredients. To demonstrate the application of 
this rule, the Food and Drug Administration had the following 
comment to offer on a formula submitted for a flavor made from 
strawberries and a small amount of raspberries, fortified with 
certain essential oils and plant extractives: 

“According to the formula submitted by you, your product is 
manufactured from a substantial proportion of strawberries, 
namely, forty-five pounds of fruit per gallon. In addition, it con- 
tains a small percentage of raspberry extract and varying quanti- 
ties of five plant extractives and essential oils. 

“While the amounts of plant extractives and essential oils are 
small, they contribute materially to the flavor and odor of the 
article as shown by an organoleptic examination of the specimen 
which you lef here. We are of the opinion, therefore, that it 
would be misleading for you to name this article, ‘STRAWBERRY 
EXTRACT’ as you propose. This name would not meet the require- 
ments of the Act. In view of the substantial proportion of fruit 
used in the manufacture of the product, we are not disposed to 
class it as an imitation strawberry flavor. So far as the particular 
product which you submitted here is concerned, we believe that it 
will not be misbranding under the Act to name it ‘STRAWBERRY 
FLAVOR, REINFORCED WITH NATURAL FLAVORS,’ all words in the 
name being displayed with equal prominence.” 

But the Administration added that if less than 50 percent of 
the flavoring strength of the product was derived from genuine 
strawberries, the article could not be designated as a “REINFORCED 
FLAVOR.” 18 Presumably it can be labeled only as an imitation. 

This ruling, moreover, emphasizes the fact that if the imitative 
ingredient or ingredients are powerful enough to impart a 
strength out of all proportion to the actual quantity employed, 
the product may find itself classified as an imitation, regardless of 
the percentage of the various components. This aspect was thor- 
oughly canvassed in a Trade Correspondence relating to the 
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proper designation of a product consisting of mustard and mus- 
tard bran. The Administration pointed out that if the mustard 
component predominated, the article might be designated as “PRE- 
PARED MUSTARD AND MUSTARD BRAN”’; otherwise the article fell 
into the imitation class. Since in this case, the addition of artificial 
mustard oil emphasized even more the imitation characteristics of 
the article, the Administration was of the opinion that the product 
was an imitation prepared mustard and should be so labeled. 

One further factor was given consideration in arriving at this 
conclusion. The Administration reviewed the formula and noted 
that the manufacturer contemplated adding one-half ounce of 
cayenne or red pepper to each tank. As a result of this addition, 
even though the amounts of mustard and mustard bran in the 
product were nearly equal, it was felt that the red pepper would 
give the preparation more of the pungency ordinarily associated 
with greater quantities of mustard, and accordingly the only suit- 
able manner of marketing such a product with the added cayenne 
pepper was as an imitation prepared mustard. 

In the case cited, the addition of the pepper accentuated the 
imitative aspects of the product. This point is important to bear 
in mind, It is common knowledge that only one pound of certain 
synthetic flavors has a flavoring strength equal to ten tons of the 
genuine fruit. Obviously the introduction of but a fraction of 
one percent of such a powerful ingredient into the preparation 
may be sufficient to render the product an imitation. In a similar 
connection the Administration has pointed out that most chemi- 
cals, such as anthranilic acid ester, ionone, artificial musk, and so- 
called peach and strawberry aldehydes, used in fruit-type flavors, 
are so powerful that they characterize the finished beverage even 
if the actual weight or proportion of chemical present in each 
glass of finished beverage is infinitesimally small.2° 


Simulation of genuine products 


Simulation, as we have already noted, may be accomplished 
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» “Supplement to Labeling of Fruit-Type Beverage and Beverage Materials,” 
Food and Drug Administration, September, 1937, 
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without a label claim that the product is the genuine one. It is not 
necessary, for example, that its label even bear a name implying 
that it is the food of which it is an imitation. In other words, if 
the appearance, odor, taste, and uses simulate the original food 
product to the extent that it may be taken for such a product, and 
the possibility exists that it may be offered in its place, it will be 
deemed an imitation and misbranded where not so labeled. 

The reason for this rule is evident. Despite the silence of the 
label, such products, at the retailer’s level, at least, are capable of 
being represented orally to the consumer to be the genuine prod- 
uct, and of being sold as it. In a recent instance, for example, 
“VICTORY SPREAD,’ a preparation containing only 70 percent of 
butterfat, was quite generally distributed by the grocer as butter, 
although it made no representation on its label that it was butter. 
And in the “BRED SPRED” case, the evidence indicated that con- 
sumers purchased the product upon the assumption that it was 
jam.” Similarly, a Kansas court found in a case involving a 
filled milk product containing cottonseed oil in place of milk fat 
that, despite the presence of a notice in the package reading: 


“ST IS IMPROPER TO ADVERTISE, REPRESENT, DISPLAY 
OR SELL EITHER OF THESE PRODUCTS AS MILK OR 
EVAPORATED MILK OR CREAM,” 


the product was nevertheless in numerous instances sold as canned 
milk by dealers, accepted as such by some customers, and was 
advertised as a substitute for whole milk, cream, whipping cream 
or canned milk for all culinary purposes.” 

The Food and Drug Administration emphasized this phase in 
answering a correspondent who inquired regarding the labeling of 
a mixture of forty percent strawberry jam and sixty percent 
apple jelly. Pointing out that a mixture of strawberries, apple 
juice and sugar cooked to the consistency of jam and conforming 
in composition to a mixture of forty percent strawberry jam and 
sixty percent apple jelly would simulate the appearance and flavor 

721J, S. v. 10 Cases, etc., of Bred Spred, 49 F.2d 87 (1931), discussed in 


Hearings before the Committee on Commerce on S. 2800, p. 512. 
* State ex rel. Mitchell v. Sage Stores Co., 157 Kans. 404 (1943). 
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of a strawberry jam, it expressed the opinion that the product 
should be labeled as an imitation strawberry jam under Section 
403(c) of the Act.?8 

And a similar opinion was rendered concerning a mixture of 
85 percent apple jelly and 15 percent strawberry jam, the Admin- 
istration ruling that it was also to be labeled as an “IMITATION 
STRAWBERRY JAM.” ** Indeed, to label it as jam, without such 
qualification, would render the product misbranded.2® 

Again, where a product consisted essentially of corn oil, benzal- 
dehyde, apricot, or other kernel oil, with a sufficient infusion of 
olives to simulate the flavor and appearance of olive oil, it was 
condemned, despite the fact that it was entitled, “PURE OLIVE 
INFUSED SALAD OIL” and the label truthfully stated that it was 
“* § * CORN OIL SPECIALLY PROCESSED WITH GENUINE SE- 
LECTED IMPORTED OLIVES TO DEVELOP FINE OLIVE FLAVOR. * * * 
MADE * * * BY INFUSION OF CORN OIL WITH * * * ory * * 2926 
Since it undoubtedly possessed the appearance, odor, taste and 
uses of olive oil, however, it was properly held to constitute an 
imitation of that product. 


Worthless imitations 


It must be borne in mind that the designation “ImITATION” 
does not entitle the manufacturer or packer to distribute a prod- 
uct which is of no value for the purpose offered. The acknowl- 
edgment of its imitative character goes to the identity of the 
product; the labeling may still, as we have seen, be considered 
false or misleading if its uses or purposes are misstated. The 
nature of all imitations should be such that they will substantially 
take the place of the products they imitate. 

The Administration has remarked in one of its bulletins that it 
has examined flavors, all properly marked as imitations, and found 
them to be artificially colored solutions containing little or no 
distinctive flavor of any kind. Indeed, it pointed out, if the house- 

* TRADE CORRESPONDENCE 358 (1941). 

* Thid., 


SCE Sivi 5S Caeen of Assorted Jams, N. J. No. 31098 (1940). 
*U. S. v. 700 Cases of Salad Oil, F. N. J. No. 2081 (1941), 
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wife should pour the entire contents of one particular package 


“into a batch of cake batter, the only effect would be to dilute the 
material,” 27 


Propucts OFFERED For SALE UNDER NAME OF OTHER Foop 
Statutory prohibition 


Closely related to the injunction against the marketing of unde- 
clared imitation foods, and indeed implementing that provision 
to a considerable extent, is the prohibition against the offering for 
sale of a product under the name of another food. Thus, where a 
product was labeled “PURE RASPBERRY JAM,” but contained apple 
in addition to the fruit indicated on the label, it was condemned 
as an imitative product, and in addition, as being offered for sale 
under the name of another article, that is, genuine pure raspberry 
jam.*° Of course, in those instances that the imitation food does 
not expressly assume the name of the genuine product, this provi- 
sion is not applicable. The present section is concerned primarily 
with misrepresentations concerning the identity of the product 
where the deception is perpetrated through the name of the article. 

In this connection it is not altogether entirely clear whether a 
false statement of grade constitutes such a misrepresentation as 
to invoke this provision. On the one hand it may be argued that 
a statement of its grade is so closely related to its identity that the 
product is being offered under the name of another food. For 
example, the sale of Grade C canned corn involves a different 
article than an offering of Grade A canned corn. On the other, 
however, it may be urged with equal force that such a representa- 
tion goes to the quality of the food—not to its particular identity 
—and the provision does not apply. 

It must not be concluded that violations of this provision are 
confined to the label or labeling of the food itself, as are the other 
sections of the statute dealing with misbranding. Indeed, this 

7 “T abeling Flavoring Extracts,” Food and Drug Administration, July 1, 
1938, p. 5. See also U. S. v. 140 Bottles of Vanilla, ef al., N. J. No. 29067 


(1938). 
“JS. vy. 35 Cases of Assorted Jams, N. J. No. 31098 (1940). 


298 FOOD REGULATION AND COMPLIANCE 


section has been applied even to the representations made by a 
salesman in the solicitation of an order for a food product. In 
extending the application of the law to such a situation, the United 
States Supreme Court called attention to the anomalous position 
this provision holds to the rest of the Act. The court pointed out: 

“It is apparent that the statute specifies and defines at least two 
kinds of misbranding—one, where the article bears false or mis- 
leading label, and the other where it is offered for sale under the 
distinctive name of another article. The two are quite distinct, a 
deceptive label being the essential element of one, but not of the 
other. No doubt both involve a measure of deception, but they 
differ in respect of the mode in which it is practiced. Evidently 
each is intended to cover a field of its own, for otherwise there 
would be no occasion for specifying and defining both. That one 
article of food may be offered for sale in the distinctive name of 
another, and the offer accomplish its purpose, without the aid of 
a false or misleading label hardly needs statement.’ 2° 


“Offering for sale” 


The gravamen of the violation under this section is, as one 
court has described it, the fraudulent or deceptive “use of means 
which * * * arouse the belief that one thing is really another.” ®° 
It has also been condemned as “an effort to trade under the name 
of an article of a different sort.” 4 

There are, of course, many ways in which the belief that “one 
thing is another” may be instilled in the mind of the purchaser. 
In the case cited above the deception was practiced by the sales- 
man in the solicitation of an order. In another, the customer 
ordered champagne but the order was filled instead by the ship- 
ment of a cheap carbonated wine packed in a bottle that was 
corked, dressed, and labeled in imitation of a genuine champagne 
bottle, although the word “CHAMPAGNE” was omitted from the 
labeling. The court brushed aside this latter point and found that 
the product had been offered for sale under the name of another 

” Weeks v. U. S., 245 U. S. 618 (1918). 


”U. S. v. 24 7/8 Gallons of Smack, N. J. No. 14416 (1926). 
"U.S. v. Coca Cola Co., 241 U. S. 265 (1916). 
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article, namely, genuine champagne, and consequently fell within 
this provision of the law.* 

And a shipment of cod liver oil in drums was held to be mis- 
branded where its vitamin strength fell below the standard repre- 
sented in the invoice of the consignment, which called for “PouL- 
TRY CLO 160 vit Dp 1000 vir a PER GRAM.” * In another instance, 
domestic Swiss Cheese was shipped in response to an order for 
the imported product, “SwiTZERLAND CHEESE.” Although in this 
case the goods were invoiced as “FANCY swiss,” the fraud was 
maintained by stamping the word “swiTzERLAND” on the top 
and bottom rind of the article.** 

A letter may serve to constitute the “offering for sale.” Thus, 
a packer ordered certain cold tablets to be manufactured by the 
appellant in accordance with a formula proposed by the latter by 
letter. The product subsequently shipped proved, upon analysis, 
to be of lesser potency than called for by the formula. The U. S. 
Circuit Court of Appeals, in affirming a conviction in the District 
Court, said: 

“Appellant urges that since the tablets were not in existence 
at the time of this letter, having been manufactured in January, 
1933, no profession of standard was or could be made with refer- 
ence to the purity or strength of the ingredients. In support of 
this contention, it cites decisions which lay down the familiar 
doctrine that in general fraudulent representations must concern 
past or existing facts. But appellant represented after the tablets 
were manufactured that it was shipping the tablets ordered and 
manufactured according to the formula, and this representation 
relates back to and incorporates the formula by reference.” *° 


Advertisements as “offering” 
It must be evident, of course, that if an offer of sale may be 


UJ. S. v. 5 Cases of Champagne, 205 Fed. 817 (1913). Cf. U. S. v. 9 Cases 
of Sparkling White Seal, N. J. No. 11712 (1921) affirmed sub nomine Duffy- 
Mott Co. v. U. S., 285 Fed. 737 (1923). 

J. S. vy. 6 Drums of Non-Destearinated Cod Liver Oil, N. J. No. 30784 
(1939). 

* J. S. y. June Dairy Products Co., Inc., F. N. J. No. 3699 (1941) 

*1J. S. v. Strong, Cobb & Co., 103 F.2d 671 (1939). 
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made orally by a salesman, it may also be made by means of an 
advertisement or circular. Indeed in one case newspaper adver- 
tisements have been held to have set up a standard of purity for 
a product by the statements made.*° 

Such an interpretation, obviously, considerably enlarges the 
jurisdiction of the Food and Drug Administration over the mar- 
keting of foods. For there is nothing, save precedent, to prevent 
the Administration from proceeding against false or misleading 
advertisements in those instances that the product shipped or de- 
livered is not fully in accordance with the representations made 
upon its behalf in the introductory offer. Nor does the fact that 
the Federal Trade Commission exercises jurisdiction over false 
or misleading advertising of foods preclude such action on the 
part of the Administration. Both agencies, as we have already 
pointed out, have concurrent authority over foods, drugs, and 
devices, nor is either precluded by the general previous activities 
in that field of the other.37 

This possibility of action by the Food and Drug Administra- 
tion gains considerable importance since the enforcement reme- 
dies available to both agencies differ greatly in stringency and in 
effect. Thus the false or misleading advertiser, who may com- 
placently contemplate the prolonged process of a cease-and-desist 
order of the Federal Trade Commission and a leisurely appeal to 
the Federal courts from such an order—which in several cases 
within the author’s knowledge has extended over a period of 
almost five years—may well hesitate when faced with the crimi- 
nal and summary seizure enforcement methods open to the 
Administration under the Act. 

It must be admitted, however, that the Food and Drug Admin- 
istration has not generally utilized the prohibition against the 
offering of products for sale under the name of another food by 
advertisements, although this provision, together with one similar, 
has been on the statute books for almost four decades. It may 
very well be its policy and intention to leave the field of false 
or misleading advertisements exclusively to the Federal Trade 


* U.S. v. 1,080 Bottles of Vita-Mil, N. J. No. 27380 (1937). 
* But see page 65. 
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Commission. Its increasing interest in labeling—which includes 
circulars and like advertising media—may yet encourage the Ad- 
ministration to apply this provision to similar material which may 
not fall into the statutory definition of labeling for one reason or 
the other. In that event, should the courts continue their liberal 
interpretation of the provision, we may expect an expansion in 
the authority of the Administration. 


CIA} Tikes 
FOOD STANDARDS AND DEFINITIONS 


Importance of standards and definitions 


It is perhaps difficult to over-emphasize the importance of 
uniform standards and specifications for food products in any 
study of their regulation. The subject is material not only in con- 
nection with the misbranding provisions of the Act but also those 
dealing with adulteration. It has been made clear, we believe, 
that almost every phase of the law calls for some definitive criteria 
of identity or of quality; otherwise no currency of comparison is 
available to determine whether or not a label in any one instance 
is a truthful one, or whether or not correct value is being given. 

The problem has long had the attention of those engaged in 
enforcement of pure food laws. Addressing the second conven- 
tion of the Association of Official Agricultural Chemists, almost 
sixty years ago in 1885, the Commissioner of Agriculture of that 
day pointed out: 

“It appears to me that it would be a proper function of this 
Association to fix standards of purity for the different kinds of 
food, and establish methods for the detection of adulterations 
which could be uniformly practiced and lead to harmonious re- 
sults. For instance, in so simple a matter as the adulteration of 
milk, it would be hard to secure a conviction in a court of justice 
for any person practicing it, because of the absence of any official 
standard by means of which the extent of the adulteration could 
be measured.” ! 

The necessity of having reasonable standards and specifications 
of this nature was also recognized by Congress, and was imple- 

* Proceeding A.0.A.C., 1885, Department of Agriculture Bull. No. 7, pp. 22- 


23. SELLERS AND GRUNDSTEIN, op. cit., from which this is taken, contains an 
excellent history of food standards and their formulation. 
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mented as early as 1902 by an item in the annual appropriation 
bill for the Department of Agriculture which extended to the Sec- 
retary the authority to “establish standards of purity for food 
products and to determine what are regarded as adulterations 
therein, for the guidance of the officials of the various States, and 
of the courts of justice.” Similar authority was included in sub- 
sequent appropriation bills. In 1907, however, with the passage 
of the Food and Drugs Act, such powers were omitted, thus end- 
ing for the time being any statutory basis for the establishment 
of food standards. 

The interest of Congress about that time veered to the subject 
of the grade standardization and inspection of farm products. In 
the same year, for example, funds were appropriated to the De- 
partment of Agriculture to initiate a study of such a program. 
This development was accelerated by the passage of laws making 
the use of Federal standards mandatory in the marketing of 
certain commodities. Thus, the Grain Standards Act, passed in 
1916, called for the use of such standards when grain is sold by 
grade in interstate commerce. And the United States Warehouse 
Act, enacted shortly thereafter, gave further impetus to the pro- 
gram by requiring that Federal grades, if they exist, be shown on 
warehouse receipts except when waived by the storer of the 
product. 

The first World War created a demand for food conservation 
and the elimination of waste. This led to the enactment of the 
Food Products Act of 1917, a war-emergency measure, which 
authorized the establishment of standards and provided for a 
permissive inspection service of fruits and vegetables, as well as 
other products. Other legislation dealing with agricultural prod- 
ucts—such as cotton and tobacco—also aided in the development 
of the program. 

These statutes, together with the authority carried annually in 
the Agricultural Appropriation Act to formulate standards for 
farm products and to inspect and certify to their quality and 
condition, provide the basis for the standardization work today be- 
ing conducted by the Office of Distribution, War Food Adminis- 
tration, of the Department of Agriculture, which now embraces 
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grade standards for most of the important agricultural commodi- 
ties.” 

The program of the Department of Agriculture in this connec- 
tion is not to be confused with standards developed under the 
Federal Food and Drugs Act and its successor, the Federal Food, 
Drug, and Cosmetic Act. In a sense, the work of one agency has 
complemented that of the other. However related the programs 
may appear, though, they have always been distinguishable by 
their different objectives. For example, the standardization and 
inspection of farm products by the Department of Agriculture 
has been concerned, in the main, with the promotion of trade 
between the producer and processor and the distributor and 
dealer, generally to the protection of the former. The pure food 
acts, on the other hand, have, broadly speaking, dealt with the 
situation as it affects the ultimate consumer of the product; their 
interest has been to prevent the perpetration of economic fraud— 
in the form of adulteration and misbranding—on the public. In 
recent years, however, these objectives have tended to merge with 
each other. Thus, the consumer has been educated to appreciate 
the value of the grade standards formulated and certified by the 
Office of Distribution ; indeed, meats, butter, and eggs are increas- 
ingly purchased upon this basis, and simple grade terminology 
has found a place upon a growing number of the retail labels of 
canned fruits and vegetables. 

Although one cannot, at this moment of writing, accurately 
forecast the future development of grade labeling so far as the 
consumer is concerned, nevertheless its immediate and current 
importance to producers, dealers, and consumers requires that it 
be accorded detailed treatment in a work of this nature. We have 
in the following pages given consideration, therefore, not only to 
the standardization program of the Food and Drug Administra- 
tion but also that of the Department of Agriculture. 


Standards under the Federal Food and Drugs Act 


One approach to an understanding of the application of this 
subject is to examine the law and practice existing before the 
* This subject is fully discussed in the next chapter. 
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enactment of the present law. The prior Federal Food and Drugs 
Act, as originally enacted, failed to provide either for the formu- 
lation or explicit enforcement of specific standards for food prod- 
ucts. Indeed, in this respect, it distinguished materially between 
its treatment of drugs and of foods. Standards of strength, qual- 
ity, and purity of drug products were, at least, included by refer- 
ence to the United States Pharmacopoeia and the National For- 
mulary; the law was silent, however, concerning any criteria of 
this nature for foods. 

True, the standards of purity for food products formulated and 
promulgated by the Joint Committee on Definitions and Stand- 
ards and approved by the Association of American Dairy, Food 
and Drug Officials and by the Association of Official Agricultural 
Chemists were adopted as a guide by the Secretary of Agriculture 
and generally utilized by the Department in its enforcement of 
the statute.? Nevertheless their status was anamolous. Without 
recognition by the Act, they possessed no legal effect ; indeed, their 
only value was interpretative. 

These definitions, for example, could not serve as the basis of 
a prosecution; their breach was not in itself a violation of the 
law. It was essential in every case involving identity or quality 
first of all to establish that a specific misbranding or adulteration 
provision of the Act had been violated. Moreover, although the 
standards gained considerable recognition as representing good 
commercial practice, it was nevertheless necessary in each case to 
support and establish them in court by the competent testimony 
of expert witnesses. 

The procedure thus entailed, and its weaknesses, was clearly 
illustrated in a letter of the Secretary of Agriculture written in 
1923 to the Chairman of the House Committee on Agriculture: 

“Tt is now necessary for the Government in each prosecution 
under that Act to produce trade witnesses who are experts in the 
various lines of food manufacture, to show just what the article 
being attacked should have been. In other words, it is necessary 

*In fact, they were expressly announced by the Secretary of Agriculture to 
be for that purpose. Cf. Foop Inspection Decision 202 (1926). See SELLERS 
AND GRUNDSTEIN, op. cit., part 11, pp. 135-156. 
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for the Government to establish by competent evidence at the trial 
of each individual case the standard for a particular article of 
food. This situation makes it very difficult for the Government, 
since many manufacturers, for business reasons, either adhere to 
a standard at variance with the general practice, or are reluctant 
to testify against a competitor, even though they may be in accord 
with the Government’s contention. Thus there may arise an 
apparent variation of standards with each trial on the same article 
of food, due to the variation of the Government’s proof or to the 
attitude of the different Courts and juries with respect to that 
proof. If the Secretary of Agriculture were authorized to define 
and fix standards for the various food commodities * * * it would 
be possible to use these standards in the trial of a case, aS an 
unvarying basis for determining whether a specific article of food 
is adulterated or misbranded.”’ 4 

Even before this, however, and, indeed as early as 1913, the 
Report of the Secretary had recognized the need of such stand- 
ardization. It pointed out: 

“The establishment of legal standards for judging foods would 
render the food and drugs act more effective, less expensive in 
its administration, and supply needed legal criteria. Under present 
conditions it is necessary in the individual prosecution to estab- 
lish by evidence a standard for each individual article. This pro- 
cedure is very expensive and sometimes its cost js out of propor- 
tion to its value. Moreover, it may result in lack of uniformity 
in different jurisdictions. With legal standards established, the 
control of foods would be more uniform and measurably less ex- 
pensive. The lack of such standards is today one of the greatest 
difficulties in the administration of the food and drugs act. These 
standards, however, should be in the form of definitions, because 
numerical standards furnish recipes for sophistication. The 
standards, moreover, should be sufficiently flexible to permit im- 
provements in production.” 5 


“Letter of the Secretary of Agriculture to the Chairman of the House Com- 
muttee on Agriculture, dated Dec. 24, 1923. 


* Yearbook of the Department of Agriculture, 1913, pp. 22-23, 
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The Food and Drug Administration was not the only one to 
object to this cumbersome method of proof. Food manufacturers 
themselves recognized the economic benefits of legal standards 
since they thus would be ‘authoritatively advised in advance as 
to the strength, quality and purity required under the Food and 
Drugs Act and have definite assurance that these standards would 
apply to all alike. * * *” ™* 

The courts also objected to the role imposed upon them of act- 
ing as the ultimate agency of standardization in each case. While 
the standards of identity adopted informally by the Administra- 
tion were accepted by some judges, others complained that “it 
should not be left, it seems to me, for the decision of the court, 
but it should be determined by Congress or by authorization of 
the Secretary of Agriculture so that the trade may know—so that 
any man manufacturing it will not be at the mercy of what his 
brother merchants in a town fix upon as being the right propor- 
tions.” ° 

As a result of these growing difficulties, the Federal Food and 
Drugs Act was amended in 1930 to authorize the Secretary of 
Agriculture to formulate and issue standards of quality, condition, 
and fill of container for canned foods. It is interesting to observe 
that this legislation was sponsored by the canning industry.’ The 
standards promulgated under the authority of the McNary-Mapes 
amendment had this advantage: they possessed the force and 
effect of law. Nevertheless, it may be noted that they were con- 
cerned with the quality and condition of the product; they failed 
to deal with the identity of the food. There consequently existed 
a difference between the McNary-Mapes specifications and the 
point at which the product might be said to be illegal. Canned 

goods which fell below the standards promulgated were “sub- 
standard” ; the problem of determining whether these substandard 
products were guilty or not of violating the provisions of the 


®* See note 4, supra. 
°U. S. v. Rinchini, N. J. No. 1450 (1911). See also U. S. v. 25 Bags of 


Nuts, N. J. No. 4329 (1915). 
7 This amendment is discussed in Chapter 1. 


308 FOOD REGULATION AND COMPLIANCE 


Act concerned with identity still remained a matter of expert 
proof as to trade practices.® 


Foop STANDARDS UNDER THE Foop, DruGc AND CosMETIC ACT 


Present power to establish standards 


The foregoing remarks serve to emphasize the importance of 
Section 401 of the Federal Food, Drug, and Cosmetic Act which 
now authorizes the Federal Security Administrator, when in his 
judgment such action will promote honesty and fair dealing in 
the interest of consumers, to promulgate regulations fixing and 
establishing a reasonable definition and standard of identity, a 
standard of quality, and a standard of fill of container for a 
particular food. These standards are to be issued under the com- 
mon or usual name of such food product so far as is practicable. 

This provision must be read in conjunction with Section 701 (d) 
of the Act, providing that such definitions and standards of iden- 
tity are to be effective for the purposes of the enforcement of this 
Act, regardless of similar standards contained in other laws of 
the United States. Also, as we shall see, these standards are desig- 
nated by Section 403(g) and (h).as the criteria in determining 
whether or not a standardized food product is properly labeled. 
The regulations dealing with these matters may consequently be 
deemed to have attained the force and effect of law, and the 
several problems which confronted the Food and Drug Adminis- 
tration in the enforcement of the prior enactment have to a con- 
siderable extent finally been solved. 


“Honesty and fair-dealing” 


We have noted that the Federal Security Administrator is 
authorized to promulgate regulations establishing standards for 
a food when in his judgment such action will promote honesty 
and fair-dealing in the interest of consumers. 

While it has repeatedly been affirmed that the judgment and 
determination of the Administrator that the regulation will pro- 


*Hearing on Proposed Changes in Standards and Regulations Under the 
McNary-Mapes Amendment, 1932, pp. 30-31, transcript. 
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mote honesty and fair-dealing in the interests of the consumers 
cannot be disturbed—since the Federal courts have no power to 
judicially review a discretionary power to act °—nevertheless the 
extent of the Administrator’s discretion in this connection has 
been questioned. Is an otherwise honest and nutritious product 
to be excluded from sale in interstate commerce because it con- 
tains ingredients other than those the Administrator has found 
proper for foods of that identity? To what degree does barring 
such a product, truthfully labeled, from marketing contribute to 
the promotion of honesty and fair-dealing? These questions 
were raised in a recent case which had to go to the Supreme 
Court of the United States for final decision. 

In his promulgated definition and standard for identity of 
farina the Administrator called for a food prepared by grinding 
and bolting cleaned wheat, other than specified kinds, to a pre- 
scribed fineness with the bran coat and germ of the wheat berry 
removed to a specified extent. “Enriched” farina was defined as 
conforming to the regulation describing “farina” but with added 
prescribed minimum quantities of vitamin Bi, riboflavin, nicotinic 
acid (or nicotinic acid amide) and iron. As optional ingredients 
for this food minimum quantities of vitamin D, calcium, wheat 
germ, or disodium phosphate might be added. 

The Quaker Oats Company marketed a wheat product com- 
monly used as a cereal food, consisting of farina with vitamin 
D added. The product was labeled “QUAKER FARINA WHEAT 
CEREAL ENRICHED WITH VITAMIN D” or “QUAKER FARINA EN- 
RICHED BY THE SUNSHINE VITAMIN.” In view of the standards 
of identity fixed by the Administrator, however, it was conceded 
that the product could not be marketed as ““FARINA”’ because of the 
added vitamin D—which was not an optional ingredient—nor 
could it be labeled as “ENRICHED FARINA’’ in view of its failure 
to conform with the other regulatory specifications for this prod- 
uct. The company protested to the courts that a legitimate article 

® Columbia Cheese Co. v. McNutt, 137 Fed. 2d 276; Land O’Lakes Creamer- 
ies v. McNutt, 132 F.2d 653; U. S. v. George S. Bush & Co., Inc., 310 U. S. 


371; Twin City Milk Producers Ass'n v. McNutt, 122 F.2d 564; Quaker Oats 
Co. v. Federal Security Administrator, 129 F.2d 76, affirmed 318 U. S. 218. 
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of commerce was thus foreclosed from being marketed and 
questioned whether “honesty and fair-dealing” justified the action 
of the Administrator in precluding the sale of a product which 
was honestly labeled and concededly not deleterious. 

The Supreme Court in its opinion reviewed the confusion cur- 
rent in the mind of the public relative to vitamin-enriched prod- 
ucts. It touched upon the evidence adduced at the hearing regard- 
ing the expectation of purchasers ordering such a food, and the 
necessity that the specifications be such “as to give to consumers 
who purchase it under that name assurance that they will get what 
they reasonably expect to receive.” And it came to the conclusion 
that honesty and fair-dealing were subserved in the case of a 
vitamin-enriched farina by “evidence of the desire of consumers 
to purchase vitamin-enriched foods, their general ignorance of 
the composition and value of the vitamin content of those foods, 
and their consequent inability to guard against the purchase of 
products of inferior or unsuitable vitamin content * * *.” 1° 

Honesty and fair-dealing may consequently be said to be pro- 
moted where confusion exists in the mind of the public as to “the 
relative merits of a variety of products superficially resembling 
each other.” These objectives are advanced also, the court indi- 
cated, if the possibility of an economic fraud on the consumer 
exists. This prospect is not escaped by the fact that the product 
may be honestly labeled and completely suitable for human con- 
sumption. Such circumstances cannot justify labeling which “fa- 
cilitates fraud on the public” by “making fraudulent distribution 
easy and protection of the consumer difficult.” 24. In other words, 
the “truth” upon a label—when the truth merely discloses that the 
product is inferior to what the consumer expects to receive—is 
ineffectual where the purchaser herself is without sufficient knowl- 
edge and experience to evaluate the information. 

This point was made clear in a recent decision dealing with 
tomato catsup which contained a preservative contrary to the 


® Quaker Oats Co. v. Federal Security Administrator, 318 U. S. 218. 


4 U.S. v. Carolene Products Co., 304 U. S. 144, 149, 150, cited in the Quaker 
Oats case, pp. 229-30, 
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regulatory specifications. Judge Moskowitz, in reviewing the 
purpose of the legislation, stated: 

“The Congressional objective in-authorizing the promulgation 
of standards for foods and requiring compliance therewith is 
stated in the statute to be to ‘promote honesty and fair dealing in 
the interest of consumers.’ Experience had shown that truthful 
labeling of a product was no protection to the bulk of the consum- 
ing public; if a product gave the appearance of being a certain 
food, the public assumed that it contained only those ingredients 
which were commonly associated with that food and the label was 
never consulted. Even a reference to the label might not enlighten 
a consumer on the nature of unfamiliar ingredients there set 
forth. To remedy this general situation, Congress authorized an 
administrative officer (originally the Secretary of Agriculture, 
whose functions in this respect were subsequently transferred to 
the Federal Security Administrator), either on his own initiative 
or upon application of interested persons, to determine what in- 
gredients in a particular food would promote honesty and fair 
dealing in the interest of consumers. When a standard has been 
promulgated for any food, any product which ‘purports to be’ or 
‘is represented as’ that food must conform to the standard or it is 
misbranded and subject to condemnation. That an additional in- 
gredient not mentioned in the standard is non-deleterious is im- 
material; the contents of the standard alone must be complied 
with. That the additional ingredient is plainly set forth on the 
label is immaterial; the contents of the standard alone must be 
complied with.” *™ 


Types of standards contemplated 


To understand the nature of the standards issuable under the 
Act, some attention must be given to the meaning of the terms 
used. What, for example, is a definition and standard of identity, 
and in what respect is it distinguished from a standard of qual- 
ity? The expressions obviously differ in their significance. A 
definition and standard of identity, in the first instance, describes 


2213 S. y. 306 Cases, etc. “Sandford Tomato Catsup with Preservative,” 
D. C., E. D. N. Y., No. M-698, May 24, 1944. 
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a food in terms of its ingredients, its characteristics, its deriva- 
tives, and methods of preparation. But in addition to stating 
what the particular food consists-of, it also acts as a yardstick to 
determine whether a product is what it claims or purports to be. 
In this sense it both defines and identifies the food. 

Necessarily, however, the definition and standard of identity 
represents the very lowest level of quality at which the article is 
entitled to be sold under the defined name. It is of course evident 
that there may be and generally is a wide range in quality above 
this minimum. It is in this connection that a “standard of qual- 
ity” gains value as a criterion for the determination of grade. 
Such a standard defines the food in terms of purity, strength, 
flavor, color, size, and condition; and is concerned with its in- 
trinsic value to the consumer. It is advisable, however, to stress 
the fact that the present Act does not provide for the establish- 
ment of a series of different grades of quality; on the contrary 
it is confined to but two qualities: a “reasonable standard” of 
quality, and a grade below such standard, or substandard. 

“Standards of fill of container,” of course, deal with the method 
of packing the food and the quantity of the product in the con- 
tainer. Here, too, the law provides for both a “reasonable” stand- 
ard and a substandard one. 


Restrictions on establishing standards 


Attention must also be called to some of the restrictions placed 
upon the authority of the Federal Security Administrator to pro- 
mulgate such standards in every instance. Thus, Section 401 of 
the Act precludes that official from issuing regulations setting 
up either definitions and standards of identity or standards of 
quality for (1) fresh or dried fruits, (2) fresh or dried vege- 
tables, or (3) butter. He is, however, empowered to fix a rea- 
sonable definition and standard of identity—at least so far as it 
relates to the maturity and the effects of freezing—for avocados, 
cantaloupes, citrus fruits, and melons. 

The reasons for these exceptions are simple. Butter, as we 
have noted, is defined by statute.!2 Moreover, other Federal and 


“ Act of March 4, 1923. See page 20 for statutory definition. 
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State statutes deal with fruits and vegetables. Varieties of fruits 
and vegetables are identified by the American Pomological So- 
ciety and the U. S. Bureau of Plant Industry, while the Office of 
Distribution exercises jurisdiction over the quality and grades 
of such products.** To duplicate the work of these organizations 
would serve no useful purpose and would, in all probability, result 
in confusion. 


Factors to be considered 


We have noted that the Federal Security Adminstrator, in the 
exercise of his judgment in the fixing of such standards, is to 
be governed primarily by the promotion of honesty and fair- 
dealing in the interest of the consumer. But, in addition, the 
statute directs that official, in prescribing any standard of fill of 
container, to give consideration to the natural shrinkage in storage 
and in transit of fresh natural foods, and, moreover, to scrutinize 
the necessity of packing and protective material. He is further- 
more required to make allowances for the differing characteristics 
of the several varieties of the fruit or vegetable in establishing 
a standard of quality for any canned fruit or vegetable.™* 

This latter proviso is worthy of some attention. Under the 
terms of the McNary-Mapes amendment, whereby the Secretary 
of Agriculture was empowered to promulgate standards of quality, 
condition, and fill of container for canned foods, his authority was 
limited to the generic product and did not include a grade, variety, 
or species of a generic product. Accordingly a standard was es- 
tablished for canned peas, which required canned soaked dry peas 
to be labeled as substandard, and, in addition, to bear the state- 
ment “SOAKED DRIED PEAS.” A packer of the latter product 
brought an action to enjoin the enforcement of such regulations. 
The court held that the required substandard label was unreason- 
able and that canned soaked peas were a different “class of food” 
from canned immature peas, and hence two different sets of regu- 
lations were necessary.2° The admonishment contained in the 

The subject was discussed extensively in Hearings before Committee on 


Commerce on S. 2800, U. S. Senate, 73rd Cong., 2nd Sess., pp. 417-450. 


“ Section 401 of the Act. 
% Morgan v. Nolan, 3 F. Supp. 143 (1933) affirmed 69 F.2d 471. 


314 FOOD REGULATION AND COMPLIANCE 


present statute to the Federal Security Administrator, that he 
consider the different characteristics of the various classes of a 
fruit or vegetable, was apparently included as a result of this 
decision. 

It is interesting to review briefly the problems confronting the 
Federal Security Administrator in fixing the standards provided 
for in Section 401. The first question he must answer is: What 
particular features of identity, quality, or fill does the consumer 
expect to receive when he orders a food without classification? 
What difference in the normal and customary product must occur, 
moreover, before the consumer is entitled to informative labeling 
telling him of the deviation from the expected features of quality 
or fill of container? Obviously, these queries cannot be an- 
swered without the fullest presentation of the facts by experts of 
the Food and Drug Administration, the particular trade involved, 
and consumers representative of the public. Once the above limi- 
tations are fixed, the next problem is to establish definite scientific 
methods for the measurement of these factors, independent of 
individual bias. Thus, the technical experts of the Administration 
were compelled to invent an apparatus which measured accurately 
the tenderness of a food, obviously one of the principal quality 
factors of many food products.4* And as we will see, the Ad- 
ministrator has so phrased most of the specifications that they are 
determinable objectively, without too much reliance upon the per- 
sonal reactions of the one making the inspection. Most involve 
simple tests that can be made by any food chemist or technologist. 


FORMULATION oF Foop STANDARDS UnvDER THE AcT 


Procedure in establishing standards 


The Federal Food, Drug, and Cosmetic Act, as we have seen, 
deals expressly with the authority of the Federal Security Ad- 


* Cf. Report of the Chief of the Food and Drug Administration, 1931, pp. 
8-9 on the task of the Administration under the McNary-Mapes amendment. 
The method is described in Circular 164-C, An Apparatus for Determining the 
Tenderness of Certain Canned Fruits and Vegetables by V. B. Bonney, P. A. 
Ciirrorp AND H. A. Lepper. 
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ministrator to establish standards for certain foods and provides 
for their promulgation after public hearing. The law is silent, 
however, concerning the manner in which such proposed stand- 
ards are to be formulated. 

In the previous pages we have outlined the authority of the 
Administrator to promulgate standards for food products. Their 
actual issuance, in the form of a food regulation, is governed by 
the provisions of Section 701(e) of the Act. A short review of 
the procedure contemplated under this section is material to our 
understanding of the subject. Section 701(e) empowers the Fed- 
eral Security Administrator to hold a public hearing upon any 
proposal to issue, amend, or repeal regulations serving to imple- 
ment specified sections of the law. Among these are regulations 
establishing standards and specifications for food products under 
Section 401, with which this discussion deals. 

The public hearing contemplated by the Act is noticed by the 
Federal Security Administrator, either upon his own initiative, 
or upon the application of an interested industry, for example, 
the milk industry. A notice of the hearing, setting forth the pro- 
posal in more or less general terms, is then published, specifying 
the time and place of the hearing. Any person or group interested 
in the proposed regulation is entitled to be heard at the hearing. 
The evidence there adduced is then reviewed by the Administra- 
tor, who, upon the basis and within the framework of such evi- 
dence, promulgates an order issuing, amending, or repealing the 
regulation under consideration. 

This, in very brief outline, is the procedure envisaged by Sec- 
tion 701(e) of the law. Since the subject of proceedings of this 
nature is discussed in detail in Volume 2, it is unnecessary to con- 
sider it at any greater length at this point. 

However, as we have already indicated, the formulation of 
food standards is initiated some time before it is submitted for 
public consideration. The proceedings antedating the preparation 
of the notice of hearing, containing the proposed specifications in 
general form, are known as the “pre-hearing” aspects of such 
regulation-making. They are of considerable importance to the 
promulgation of food standards under the Act and therefore merit 
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our consideration in the ensuing pages." In the interests of clar- 
ity, however, a brief outline of the complete procedure is of value; 
it may be summarized as follows: 

1. First comes the recognition of the need for standards. This 
may be based either on experience in enforcement work, or re- 
quests or complaints from industries or persons interested in the 
particular food. 

2. The decision is made by the Administration to undertake 
the necessary preliminary studies and the product is placed upon 
the standardization program. 

3. A complete investigation is instituted. Standards previously 
promulgated for the same or similar products by State and Federal 
governments are studied. Investigations may in addition be un- 
dertaken into the methods of manufacture, including a survey of 
the ingredients commonly used in its preparation, the methods 
of packing and of labeling, and distribution generally. Considera- 
tion is given to the chemical composition of the food. Interviews 
are conducted with State officials, trade organizations, consumer 
groups, and other representative agencies for further information. 

4. The complete reports of the investigations thus conducted 
are then carefully studied and usually summarized. 

5. A decision is reached by the Administration as to the scope 
of the standard to be proposed. 

6. A study of the problem is made by the Food Standards 
Committee of the Food and Drug Administration. This commit- 
tee considers the data accumulated by the Administration, to- 
gether with additional information acquired by its members 
through their experience as State officials. Informal hearings are 
held to obtain expressions of opinion from interested producers 
and consumers. The committee then formulates a recommenda- 
tion to the Commissioner of Food and Drugs. 

7. With the assistance of legal advisors of the General Coun- 
sel's office, proposed standards are formulated and a public hear- 
ing 1s announced at least 30 days in advance of the date set. The 
announcement of the hearing is published in the FEDERAL REGIs- 


) The reader will find a complete exposition in SELLERS AND GRUNDSTEIN, 
op. cit., pp. 186-194, 
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TER, copies of the notice also being sent to the public press and to 
trade publications. 

8. A public hearing is held in accordance with the provisions 
of Section 701(e) of the Act at which all interested parties are 
given full opportunity to present evidence in connection with the 
proposed standard."® 


The Food Standards Committee 


The foregoing outline briefly reviews the procedure custom- 
arily followed in formulating and establishing standards for 
food products under the Federal Food, Drug, and Cosmetic Act. 
The pre-hearing practice—that is, those developments preceding 
the commencement of Section 701(e) proceedings—assumes con- 
siderable importance, as we see. This is because the majority, al- 
though not all, of the proposals for standardization originate with 
the Food and Drug Administration. Indeed, even though a num- 
ber of applications for such public hearings have been submitted 
by various trade groups, the proposals in such cases must, at 
least nominally, be instituted by the Administrator. It is there- 
fore reasonable to assume that the Administration does a great 
deal of preliminary work preparatory to even these hearings. 

In order to assist him in the task of formulating reasonable 
definitions and standards for food, the Federal Security Adminis- 
trator has appointed an advisory board, known as the Food Stand- 
ards Committee. A large part of the pre-hearing procedure centers 
about this Committee. The present Food Standards Committee 
is not to be confused with the committee of the same name which 
was active under the previous Act, though the latter undoubt- 
edly is its progenitor in this field. The powers and internal or- 
ganization of the present Committee differ somewhat from those 
of its predecessor. 

The earlier Food Standards Committee was appointed by the 
Secretary of Agriculture. It consisted of nine members, three of 
whom were State officials, representing the Association of Official 
Agricultural Chemists, three State officials representing the Asso- 


% Adapted from KAIDANOVSKY Consumer Standards, Monograph 24, Investi- 
gation of Concentration of Economic Power, pp. 104-105. 
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ciation of Dairy, Food and Drug Officials, and three representing 
the Department of Agriculture. The Committee, as presently 
constituted, is composed of six persons, four of whom are State 
officials, charged with the enforcement of State food laws, and 
two of whom are members of the Food and Drug Administration. 
Although its members are appointed by the Federal Security Ad- 
ministrator, its responsibility to that official is only indirect ; actu- 
ally its activities are superintended by the Commissioner of Food 
and Drugs. Moreover, although the Committee elects its own 
chairman, as did its predecessor, the Food and Drug Administra- 
tion furnishes its secretary. 


Investigations by the Committee 


Although the Federal Security Administrator is the one au- 
thorized by law to issue regulations prescribing food standards 
whenever in his judgment such action is necessary to protect con- 
sumers, in actual practice, however, as we have seen, it is the 
Commissioner of Food and Drugs who determines what foods 
are to be standardized, frequently though, upon the basis of re- 
quests from private interests. The Food Standard Committee 
itself does not originate the proposals, nor, as a matter of fact, 
does it participate in the preliminary discussions. Its work only 
commences after the Administration has determined the policy 
to be pursued. 

Primarily, then, the Committee serves as an investigatory 
agency. To it is assigned the task of assembling and analyzing 
all available data concerning the food which is to be standardized. 
Its work, in fact, terminates with its submission of the proposed 
standard for the consideration of the Commissioner of Food and 
Drugs. The tentative standard thus prepared, moreover, has the 
status of a recommendation only. 

The material collected by the Committee is obtained from three 
distinct sources. Information is acquired, first of all, from the 
officials of the various State pure food agencies, and from the 
extensive files of the Food and Drug Administration itself. Sec- 
ondly, field investigations are conducted to ascertain commercial 
and trade practices, to collect samples, and to discover the different 
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reactions and expectations of the consumer. This last information 
is usually sought from individuals who have had experience in 
planning domestic science courses or editing newspaper columns 
devoted to the preparation of foods. In addition, officers of home 
economics clubs, dieticians’ associations, visiting nurses’ groups, 
and similar organizations, may be interviewed. When preliminary 
investigations were being made into consumer understanding and 
preference for bread, for example, Chiefs of Districts were in- 
structed : 

“We suggest that each station contact a few persons who have 
had experience with preparing domestic science courses, editing 
sections of newspapers having to do with preparation of foods, 
officers of home economics clubs or officers of dieticians associa- 
tions, associations of visiting nurses, etc., and secure what infor- 
mation they can give as to what they believe consumer understand- 
ing to be with reference to types of bread being studied, how the 
home baked article compares with that of the bakers in composi- 
tion and quality, and secure any suggestions they may have on 
standards for breads involved, and labeling of bread for ingredi- 
ents, which they believe would be in interest of consumer.” 7 


The “open meeting” 


To complete its inquiry into the nature and characteristics of 
the food under consideration, the Committee, after assembling al] 
other data, holds what is known as an “open meeting.” This, in 
short, may be described as a public conference at which the inter- 
ested trade and consumer groups meet with the Committee to dis- 
cuss the proposed food standard. 

That is not to say that the Committee will not hear testimony 
privately. Indeed, while it is in session, any interested party may 
write to arrange a conference, and these conferences are held in 
closed session. Letters and briefs, moreover, are accorded a simi- 
lar confidential status. The objective of the open meeting, how- 
ever, is not primarily to acquire data, but rather to encourage the 
broadest discussion of the questions involved. Actually, it resem- 


# Letter to Chiefs of Districts, May 4, 1939. 
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bles a forum, or more precisely, an open conference between the 
entire Committee and the various interests who may be affected 
by the proposed standardization. _ 

About a month before the open meeting, the Committee, 
through the press and by notices to interested parties, announces 
the food or foods which it is studying and invites comments, 
opinions, recommendations, and technical data which may be ma- 
terial to its investigation. A specimen notice of this character, for 
example, reads: 


TO MANUFACTURERS OF FLOUR, WHOLE WHEAT 
FLOUR, SEMOLINA, FARINA, RYE FLOUR, WHITE 
BREAD, WHOLE WHEAT BREAD, MILK BREAD, AND 
RAISIN BREAD 

The Food Standards Committee will meet in Washington, D.C., 

Monday, March 27, 1939, in the offices of the Food and Drug Ad- 

ministration. At this meeting the members will give consideration to 

features upon which definitions and standards of identity under the 

Federal Food, Drug, and Cosmetic Act for the following products 

should be based: 


Flour White Bread 
Whole wheat flour Whole wheat bread 
Semolina Milk Bread 
Farina Raisin bread 

Rye flour 


Factual and other pertinent information on these schedules will be 
considered by the committee. For the purpose of conserving time, it 
is desirable that all such information, so far as possible, be submitted 
in writing, addressed to the Secretary of the Food Standards Com- 
mittee, Food and Drug Administration, U.S. Department of Agricul- 
ture, Washington, D.C. Since there will be little Opportunity for 
presenting directly to the members of the committee information 
which cannot be submitted in the form of letters, all requests for 
appearances before the committee should be made in advance and 
appointments arranged through the secretary of the committee. 

This meeting of the Food Standards Committee is in no sense the 
public hearing which the Act requires and for which formal notices 
are issued by the Secretary of Agriculture [now the Federal Security 
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Administrator]; but it is for the purpose of informally acquiring 
information concerning those factors which should be embodied in 


proposals for discussion at a public hearing to be held on some future 
date. 


W. S. Frisbie 
Chairman, Food Standards Committee 


It will be noted that information may be submitted to the 
Committee either in writing or by means of a personal appearance. 

A word must be said concerning the conduct of the meeting. 
The proceeding is in no way to be considered a formal hearing, 
nor is it governed by any rules of practice, as for example prevail 
in Section 701(e) proceedings. Consequently, the testimony given 
is not under oath, or, in fact, is a verbatim transcript of the evi- 
dence usually made. Witnesses, moreover, are not subject to 
cross-examination. Indeed little, if any, restrictions are placed 
upon the discussion with the possible exception that relevancy is 
demanded. Written briefs are frequently submitted to the Com- 
mittee after the close of the meeting. 

Having assembled and analysed all available information upon 
the subject, the Food Standards Committee frames tentative pro- 
posals in executive session; these it then submits to the Commis- 
sioner of Food and Drugs. As we have stated, the proposals are 
recommendations only. They may be accepted—in whole or in 
part—rejected, or modified. The preparation of a formal proposal 
then follows. 


Procedure in formulating standards of quality and fill of 
container 


The emphasis, in the preceding pages, has been principally on 
the pre-hearing procedure concerned with the formulation of defi- 
nitions and standards of identity for food products. As a matter 
of record, the standardization work of the Food and Drug Ad- 
ministration has in the past dealt more with the identity of foods 
than with their quality or fill of container. The reason for this is 
self-evident. There existed a crying need to define the specifica- 
tions of various staple foods, both to effectuate the objectives of the 
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new Act and to assist industry in its efforts toward compliance 
with its provisions. No such pressure was present in the case of 
standards of quality and fill of container, primarily because of the 
existence of somewhat similar standards promulgated by the De- 
partment of Agriculture. However, as soon as its present pro- 
gram is completed, it is reasonable to believe that the Administra- 
tion will turn its attention to the other types of standards contem- 
plated by the Act. 

Will the procedure described in the previous pages be employed 
in formulating standards of quality and of fill? While an affrma- 
tive answer is a reasonable assumption, attention should be called 
to a letter of the Administration on the subject. Mr. C. W. Craw- 
ford, as Acting Commissioner of Food and Drugs, wrote on Au- 
gust 2, 1940: 

“So far no procedure has definitely crystallized with respect to 
the formulation of standards of quality and fill of container. The 
only standards of the kind so far issued under the new law are 
substantially a reaffirmation of the standards of quality and fill of 
container which were in effect under the McNary-Mapes amend- 
ment of the old law. In formulating these there was, of course, 
not the need for the extended investigations which have usually 
characterized the formulation of definitions and standards of 
identity. Furthermore, these quality and fill of container stand- 
ards were not considered by the [Food] Standards Committee.” 7° 


STANDARDS OF IDENTITY 


Definitions and standards of identity issued 


From the date that the Federal Food, Drug, and Cosmetic Act 
became law the attention of the Food and Drug Administration 
has been concentrated upon the formulation and issuance of defi- 
nitions and standards of identity for foods of staple use. While 
a large portion of this program has been completed, considerable 
more work must be done before all products of this character are 
so defined. How ambitious the objectives of the Administration 


® Quoted in KamAnovsky, op. cit., p. 106, 
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are in this connection cannot be stated with any degree of cer- 
tainty ; however, it may be assumed that upon completion all foods 
of a staple nature will be included within the food standard 
regulations.” 

In the following pages we have enumerated those food prod- 
ucts which have been defined by regulation. The manufacturer, 
packer, or distributor of any of these products should become com- 
pletely familiar with the provisions of such standards, if he has 
not already done so. At this time copies of the regulations are 
obtainable in the particular issue of the FEDERAL REGISTER in 
which they first appeared. At some later date, the Administration 
contemplates the issuance of a Service and Regulatory Announce- 
ment, in booklet form, which will contain all the regulations. 


Fruit and fruit products 


Definitions and standards of identity for several types of 
canned fruits have been formulated and issued. The first of these 
dealt with canned peaches, and was followed by definitions for 
canned apricots,”? canned cherries,** and canned pears.” In addi- 
tion to the separate fruit, the preparation canned fruit cocktail *° 
has also been defined. Generally speaking, these specifications do 
not constitute a botanical or varietal description. Rather, they 
are concerned with the commercial canning of the product. Thus 
they describe the fruit in terms of packing media, including Brix 
measurements ; optional flavoring material; and sizes, shapes, and 
preparation, such as “Whole,” “Halves,” “Slices,” and “Peeled.” 


™ Cf. Statement of Secretary of Agriculture, February 15, 1939, regarding 
designation of foods having common or usual names. 

22§ 27.000, Food Standard Regulations, issued December 22, 1939, revised 
February 26, 1942, 7 F. R. 1612. 

#§ 27.010, Food Standard Regulations, issued January 9, 1940, revised 
February 26, 1942, 7 F. R. 1612. 

*§ 27.030, Food Standard Regulations, issued January 6, 1939, amended 
June 27, 1940, revised February 26, 1942, 7 F. R. 1612. 

* 8 27.020, Food Standard Regulations, issued January 9, 1940, amended 
February 26, 1942, 7 F. R. 1612. 

*”§ 27.040, Food Standard Regulations, issued July 17, 1942, amended De- 
cember 12, 1942, 7 F. R. 5542, 10517. 
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Likewise, they treat in detail with the identifying statements re- 
quired to appear upon the label of such products, concerning sirup 
density, flavoring, and similar ingredients. 

Also identified by regulations are the groups of fruit products 
known as fruit butters, fruit jellies, and fruit preserves or jams.?" 
Since these products were also described in the Definitions and 
Standards for Food Products for Use in Enforcing the Food 
and Drugs Act,** a comparison of the two types of definitions is 
of interest. The regulatory definitions are, first of all, consider- 
ably more detailed than those previously in use. Moreover, they 
set up quantitative tests to make determination of composition 
easier, both by the processor and by enforcement officials. Thus 
the soluble solids content of the finished preserve is required to be 
not less than 68 percent in the case of certain fruit ingredients, 
and not less than 65 percent in other instances. The proportion 
of fruit to the sweetening ingredient for preserves and jams re- 
mains however the same, and, in consequence, it may be remarked 
that no material changes have been made in the constituency of 
these fruit products. It should be noted that the distinction between 
“preserve” and “jam,” referred to in the advisory standards, is 
not continued; and the terms are now interchangeable, 

Apple butter was the only fruit butter defined by the advisory 
standards; the present regulations prescribe specifications for 
eight such spreads, not including combinations. The proportion 
of ingredients, however, is substantially the same. 

So far as fruit jellies are concerned, the earlier description 
failed to specify the percentages of the fruit and saccharine in- 
gredients. The present definition and standard of identity is com- 


plete and detailed, and, for the first time, imposes rigid specifica- 
tions on the industry. 


*§$§ 30.000, 29.500, 29.000 respectively, Food Standard Regulations, issued 
August 21, 1940, 5 F. R, 3554-63. Marmalades are not included among the defini- 


a statement of their ingredients. TRADE CoRRESPONDENCE 342 (1940) rescinding 
TRADE CORRESPONDENCE 202 (1940). 


= : 
These are hereafter called advisory standards in the text to distinguish 
them from regulatory standards. 
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Vegetables and vegetable products 


On May 27, 1940 a comprehensive regulation defining stand- 
ards for identity for canned vegetables *® became effective. The 
vegetables specifically dealt with are: 


Artichokes, Asparagus, Bean Sprouts, Green Beans (or 
Green Stringless Beans or Stringless Green Beans), Wax 
Beans (or Stringless Wax Beans), Shelled Beans, Lima Beans 
(or Butter Beans), Beets, Beet Greens, Broccoli, Brussels 
Sprouts, Cabbage, Carrots, Cauliflower, Celery, Collards, 
White Sweet Corn, (or White Corn or White Sugar 
Corn), Yellow Sweet Corn (or Golden Sweet Corn, or Yel- 
low Corn, or Golden Corn, or Yellow Sugar Corn or Golden 
Sugar Corn), Field Corn, Dandelion Greens, Kale, Mush- 
rooms, Mustard Greens, Okra, Onions, Parsnips, Black-eye 
Peas (or Black-eyed Peas), Field Peas, Green Sweet Pep- 
pers, Red Sweet Peppers, Pimientos (or Pimentos), Po- 
tatoes, Sweet Potatoes, Rutabagas, Salsify, Spinach, Swiss 
Chard, Truffles, Turnip Greens and Turnips. 


The regulation further describes the source of the particular 
vegetable, including the portion of the plant commonly canned, 
such as, in the case of artichokes, ‘Flower buds of the artichoke 
plant,’’ and in the case of wax beans, “Pods of the wax bean 
plant.” 

Lastly, the regulation specifies the optional forms in which the 
vegetable may be packed and designates the label statement de- 
scriptive of each form. Thus beets may be canned, and in the ap- 
propriate case, labeled as: “WHOLE,” “SLICES or SLICED,” “QUAR- 
TERS Of QUARTERED,” “DICE or DICED,” “CUT,” or “SHOESTRING 
or FRENCH STYLE or JULIENNE.” 

Packing media and optional ingredients, such as salt, vinegar, 


#§ 52.990, Food Standard Regulations, issued February 27, 1940, amended 
June 27, 1940 with reference to canned asparagus, 5 F. R. 809, 978, 2399. Canned 
peas, it is to be noted, are separately defined (§ 51.0, Food Standard Regula- 
tions, issued February 23, 1940, 5 F. R. 740), as are canned tomatoes, infra. 
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spice, sugar, or dextrose, are provided for, together with permis- 
sible label statements disclosing their presence. 

Another group of vegetable products standardized are the vari- 
ous tomato preparations. Thus tomato catsup, canned tomato 
juice,° tomato paste, tomato puree and canned tomatoes *! are 
defined by regulation. 

The advisory standards used in enforcing the prior Food and 
Drugs Act also defined all but the last of these products. A num- 
ber of differences appear in the specifications, but we need only 
refer to a few. Thus, tomato paste previously was permitted to 
contain 22 percent of tomato solids; the present regulation calls 
for not less than 25 percent of salt-free tomato solids. The earlier 
description, moreover, generally excluded residual tomato material 
as an ingredient. The regulatory definition, however, permits the 
use of this material provided the label discloses that fact. Again, 
baking soda (to neutralize a part of the tomato acids) may be a 
proper ingredient in tomato paste under the present regulations; 
its use was not provided for in the advisory standard for that 
product. It is to be noted, furthermore, that the definition and 
standard of identity for tomato catsup does not permit the use of 
sodium benzoate as an optional ingredient.*? This preservative 
consequently cannot now be employed.** 


Dairy products 


Considerable progress has been made in the issuance of defini- 
tions and standards of identity relating to different groups of 
dairy products. Thus, a number of the domestic cheeses have been 


© § 53.000 and § 53.010 respectively, Food Standard Regulations, issued July 
27, 1939, 4 F. R. 3454-5. At the same time a definition of yellow tomato juice 
was promulgated (§ 53.005). 

* §§ 53.030, 53.020, 53.040 respectively, Food Standard Regulations, issued 
July 14, 1939, 4 F. R, 3325-7. Canned tomatoes standards were amended June 
18, 1940, 5 F. R. 2283. 

“ An attempt to amend the specifications was denied by order of the Admin- 
istrator, FEDERAL Recister, January 9, 1941, 


Cl. UsrSuws aie Cases, etc. “Sandford Tomato Catsup with Preservative.” 
supra. 
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standardized: Cheddar, Colby, Washed Curd,** Cottage, Cream, 
Creamed Cottage, and Neufchatel.® 

The regulatory definition of Cheddar cheese, also known merely 
as “cheese,” generally follows the specifications set forth in Def- 
nitions and Standards for Food Products for Use in Enforcing 
the Food and Drugs Act so far as water and milk fat content is 
concerned. It is to be noted, however, that the title “AMERICAN 
CHEESE” cannot be applied to this product, the Administrator 
having found that the name also denotes geographic origin. Cot- 
tage cheese is also defined substantially in accordance with the 
previous advisory standards; the specifications of Neufchatel 
cheese have however been considerably changed. 

Various types of creams have likewise been standardized under 
the titles cream, light cream (coffee cream or table cream), 
whipping cream, light whipping cream and heavy cream (heavy 
whipping cream).*® How do these differ from the advisory stand- 
ards? The earlier definitions confined themselves to cream (sweet 
cream), whipping cream, and homogenized cream. Those con- 
tained in the present regulations, when comparable, appear to be 
liberalized. Milk fat content percentages are continued the same, 
but pasteurized cream is recognized, and the addition of sweet 
milk or sweet skim milk is permitted for purposes of “adjusting”’ 
the cream. Heavy cream containing a minimum of 36 percent of 
milk fat was not described in the previous standards. 

Milks are also defined by regulation, and standards have been 
promulgated for evaporated milk, concentrated milk (plain con- 


*§§ 19.500, 19.510, 19.505 respectively, Food Standard Regulations, issued 
January 6, 1941, 6 F. R. 195. 

% §§ 19.525, 19.515, 19.530, 19.520 respectively, Food Standard Regulations. 
By order of April 1, 1944 the Administrator denied a proposal to amend the 
definitions for cream cheese, neufchatel cheese, cottage cheese, and creamed 
cottage cheese to permit use of sodium and calcium propionates as optional in- 
gredients. Incidentally, hearings are now being held on a proposed amendment 
to increase the maximum amount of moisture in cream cheese from 55% to 59%. 

*§§ 18.500, 18.501, 18.510, 18.511, 18.515 respectively, Food Standard Regu- 
lations, issued June 28, 1940, 5 F. R. 1940. Actually the regulatory title of the 
first product is cream class of food, not cream. It is difficult, however, to see 


how the name can be used. 
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densed milk), dried skim milk, sweetened condensed milk ** and 
condensed milk with corn sirup.*® The present specifications for 
evaporated milk modify those set forth in the advisory standard 
for that product under the Federal Food and Drugs Act, in that 
the milk fat and total milk solids contents have been increased 
from not less than 7.8 percent and 25.5 percent to not less than 
7.9 percent and 25.9 percent respectively. Under the prior ad- 
visory standard, moreover, the sum of the percentages of milk 
fat and total milk solids was 33.7 percent; this requirement has 
been deleted. Furthermore, the use of stabilizers, such as diso- 
dium phosphate, sodium citrate, and calcium chloride are now per- 
missible ; as is also the addition of vitamin D. The specifications 
of concentrated milk are similar to those relating to evaporated 
milk, except that this product is not processed by heat, contains 
no stabilizers, and its container may be unsealed. The milk fat 
percentage of sweetened condensed milk has been increased from 
8 percent to 8.5; otherwise no material change has been made. 
While there has been no change in the specifications of dried 
skim milk from the former standard, it should be noted that the 
name used in the advisory definition, “dried skimmed milk,” can- 
not now be employed to designate this product. 

The regulatory designation of dried skim milk by that name 
has brought about an interesting development. As we will scea 
product complying to the promulgated specifications is required to 
be labeled by the title contained in the food regulations, and by 
no other. The producers of dried skim milk objected to desig- 
nating their product in that manner, fearing consumer resistance 
to an article so denominated. Appeals to the Federal Security Ad- 
ministrator having failed, they succeeded in having Congress en- 
act a public law which, for the purposes of the Federal Food, 
Drug, and Cosmetic Act, defined nonfat dry milk solids and de- 
fatted milk solids similarly to the specifications provided by regu- 


*§§ 18.520, 18.525, 18.540, 18.530 respectively, Food Standard Regulations, 
issued June 28, 1940,5 F. R. 2444, 3621. 


*§ 18.535, Food Standard 


Regulations, issued September 28, 1943, 8 F. R. 
14276. 
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lation for dried skim milk.*° This, in effect, permits this product 
to be known by the more euphonious names that Congress has 
designated. In the opinion of the author the injection of the 
advertising spirit into food definitions and titles—and by Act of 
Congress!—is to be deplored. The Food, Drug, and Cosmetic 
Act enables any industry which disagrees with the findings and 
order of the Administrator to refer the controversy to the Federal 
courts. Certainly the subject of food titles is not one for legisla- 
tive action. An extension of the practice would undoubtedly 
prove a serious attack upon the integrity of food standardization 
procedure and objectives, and it is to be hoped that it will not 
continue. 

Eggs and egg products are the latest group of dairy products 
to be standardized by regulation. Definitions have been issued for 
liquid eggs (muxed eggs, liquid whole eggs, or mixed whole 
eggs), frozen eggs (frozen whole eggs or frozen mixed eggs), 
dried eggs (dried whole eggs), egg yolks (liquid egg yolks, 
yolks, or liquid yolks), frozen yolks (frozen egg yolks) and 
dried egg yolks (dried yolks). Although a hearing was noticed, 
no regulatory definition was established for eggs.*® The definitions 
of liquid eggs, frozen eggs, frozen egg yolks, and dried egg yolks 
have not been varied from the previous advisory standards. The 
present specifications for egg yolks, however, impose the require- 
ment that it contain not less than 43 percent egg solids; the ad- 
visory definition merely limited the amount of adhering white to 
12 percent. Dried eggs were previously confined to not more than 
7 percent of moisture; the regulatory definition prescribes not less 
than 92 percent total egg solids—thereby permitting 8 percent 
moisture content. 

® Act of March 2, 1944. It should be noted that the Administration has ruled 
that the Act does not apply to any skim milk product other than dried skim 
milk. Consequently it would be improper to use the designations set up in the 


enactment in the labeling of any food in which skim milk in any form other 
than dried skim milk is employed as an ingredient. TRADE CoRRESPONDENCE 416 
(1944). 

“8s 42.010, 42.020, 42.030, 42.040, 42.050, 42.060, 42.000 respectively, Food 
Standard Regulations, issued July 19, 1939, 4 F. R. 3375-8. 
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A comprehensive definition of oleomargarine ** has been pro- 
mulgated by the Administrator. Actually, the regulatory title is a 
misnomer; the name “margarine” would undoubtedly have been 
more appropriate since the standard describes a product made of 
vegetable fats and oils as well as animal ingredients of this char- 
acter. Eleven optional ingredients are provided for, including 
vitamins ; the regulation specifies the label declarations to be used 
in each case. 


Grain products 


Early in the program comprehensive definitions of wheat flour 
and similar products were established. These included standards 
for flour (white flour, wheat flour, plain flour), bromated 
flour, durum flour, self-rising flour (self-rising white flour, self- 
rising wheat flour), phosphated flour (phosphated white flour, 
phosphated wheat flour), whole wheat flour (graham flour, entire 
wheat flour), bromated whole wheat flour, whole durum wheat 
flour, crushed wheat (coarse ground wheat), cracked wheat, fa- 
rina, and semolina. The recently developed interest in “enriched” 
wheat products also led to the definition by regulation of enriched 
flour, enriched bromated flour, enriched self-rising flour, and en- 
riched farina.*? No attempt, however, has been made to define 
other grain flours, such as buckwheat flour, rye flour or corn 
meal, or to set up specifications for gluten flour or purified mid- 
dlings. 

A comparison of the standards issued with those serving as 
advisory specifications under the prior Federal Food and Drugs 

“8 45.000, Food Standard Regulations, issued June 5, 1941, 6 F. R. 2762. 
This definition is not to be confused with the definition of oleomargarine under 
the Revenue Act set forth in Chapter 2. The latter is only applicable for tax 
purposes. 

“ §§ 15.000, 15.020, 15.040, 15.050, 15.070, 15.080, 15.090, 15.100, 15.110, 15.120, 
15.130, 15.150, 15.010, 15.030, 15.060, 15.130, respectively, Food Standard Reg- 
ulations, issued May 26, 1941, 6 F. R. 2579. Note should be taken that the ef- 
fective date of the requirement that each pound of enriched flour, enriched bro- 
mated flour, and enrich self-rising flour contain not less than 1.2 milligrams of 
riboflavin was postponed to October 1, 1943. FeperaL REcIsTER, July 3, 1943, 


This postponement, in the case of enriched farina, has not as yet been termi- 
nated, 
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Act discloses the detail and extent of the present regulations. In 
the case of plain flour, for example, a formula is given for the 
determination of protein; and the percentage of ash is limited to 
a proportion of the protein. Permissible moisture content remains 
the same (15 percent) but the flour may legally contain specified 
bleaching and artificial aging ingredients, such as oxides of nitro- 
gen, chlorine, nitrosyl chloride, nitrogen trichloride and benzoyl 
peroxide in limited quantities. Bromated flour and phosphated 
flour specifications closely follow those promulgated for plain 
flour, except that the former contains added potassium bromate 
in specific amounts and a prescribed minimum protein content, 
and monocalcium phosphate is added to the latter product. The 
present definition of whole wheat flour does not materially differ 
from the advisory standard. It should be noted, though, that a 
natural deficiency of enzymes may be compensated for by adding 
malted wheat, malted wheat flour, or malted barley flour in speci- 
fied amounts. Also permissible is the addition of bleaching in- 
gredients. The standards for farina and semolina, although simi- 
lar to the prior advisory specifications, provide, in addition, for 
minimum ash and moisture content, and in the case of farina, 
specifies its fineness. 

The “enriched” flours were, of course, not provided for in the 
prior advisory standards. Generally speaking, the present regula- 
tory identity calls for minimum quantities of vitamin Bi, ribo- 
flavin, nicotinic acid or nicotinic acid amide, and iron. In addition, 
vitamin D and calcium may be added as optional ingredients. As 
we have already remarked, the authority of the Federal Security 
Administrator to issue regulations of this character in the interest 
of the consumer has been affirmed by the United States Supreme 
Court.** 


Proposed definitions and standards of identity 


The process of establishing definitions and standards of identity 
for the various groups of staple food products is, of course, a con- 
tinuing one. As a consequence, proceedings are usually pending 
at all times envisaging the promulgation of new regulations or 


“ Quaker Oats Co. v. Federal Security Administrator, st:pra. 
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the amendment of existing specifications. Since this is almost a 
day-to-day operation—although in the particular case it may take 
a period of several years before the regulation is officially promul- 
gated—it is impossible to treat of these proposals or proceedings 
in a work of this character with any finality. One having any 
interest in the program should follow it in the pages of the FrEp- 
ERAL REGISTER, in which all notices of hearings, proposed regula- 
tions, and orders are currently printed. 

It is, however, material to observe what standards have at this 
time been proposed for adoption, although not yet promulgated. 
These are entitled to attention not only to indicate and forecast 
future action of this nature, but also because, to the extent set 
forth in the proposals or proposed orders, they represent the con- 
sidered attitude of the Food and Drug Administration toward 
the products involved. 

At the time of writing, definitions and standards of identity 
have been proposed, after hearings, for cocao nibs, chocolate liquor, 
sweet chocolate (coating), milk chocolate (coating), skim milk 
chocolate (coating), buttermilk chocolate (coating), mixed milk, 
skim milk, buttermilk, malted milk chocolate (coating), cocoa, 
breakfast cocoa, low-fat cocoa, sweet cocoa and fat (other than 
cocoa fat) coating, and sweet chocolate and fat (other than cocoa 
fat) coating. 

Regulations have also been proposed after the completion of 
hearings for bread and rolls or buns. These include specifications 
for bread and rolls, milk bread and milk rolls, raisin bread and 
raisin rolls, whole wheat bread (graham bread or entire wheat 
bread) and whole wheat rolls, breads and rolls made with mixtures 
of flour, whole wheat flour, cracked wheat and crushed wheat. 
Due to the War, however, final action on these proposed bread 
standards has been postponed. This postponement was made at the 
suggestion of the War Food Administration which has pointed out 
that the exigencies of the war food program makes it desirable to 
continue the permissive use of ingredients, such as soybean flour 
and dried whey—ingredients not permissible under the provisions 
of the proposed definition. Flexibility in the program, moreover, is 
easier obtainable through amendments to Food Distribution Or- 
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der No. 1, issued by the War Food Administration, than by 
amendment to the Food Standard Regulations. In addition to 
bread and rolls, hearings were closed on standards for enriched 
breads and rolls or buns on April 29, 1943, but no regulations 
have been proposed. The program of the War Food Administra- 
tion, which requires the enrichment of bread, will doubtless make 
their promulgation unnecessary until the termination of hostili- 
ties. 

Regulations identifying macaroni and other alimentary pastes 
have also been proposed. These describe the specifications of 
macaront products, milk macarom products, whole wheat maca- 
ront products, wheat and soy macaroni products, vegetable maca- 
ront products, noodle products, wheat and soy noodle products, 
and vegetable noodle products. 

Hearings were terminated on April 21, 1942 for ice cream, 
frozen custard, sherbet, water ices, and related foods. No regu- 
lations have, however, been proposed at this time. 


STANDARDS OF QUALITY 


Standards of quality 


The second type of standards contemplated by the Federal 
Food, Drug, and Cosmetic Act is concerned with the quality of 
food products. Not all foods, however, are embraced within this 
program. Thus, as we have seen, fresh and dried fruits, fresh 
and dried vegetables, and butter are expressly excluded. However, 
these are dealt with in the United States grade standards, pro- 
mulgated by the Office of Distribution, and their inclusion within 
the Act would have been merely duplicative. Quality designations 
for products of a perishable nature are moreover difficult to carry 
through to the retail consumer. A container of fruits or vege- 
tables that might be of a high grade when packed can easily have 
deteriorated to a much lower grade within a short time after 
shipment. 

Although we have described a standard of quality as one of 
grade, this definition is not entirely correct, it should be noted, in 
considering those standards issued under the authority of Section 
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401 of the Act. Actually only two “grades” of quality are pro- 
vided for: one expressly, the other by implication. The Adminis- 
trator is authorized to promulgate a “reasonable” standard of 
quality. All products falling below the specifications of this stand- 
ard are required to be designated as “substandard.” It is reason- 
able to assume that the substandard grade ranges from that of the 
“reasonable” standard down to the description contained in the 
definition and standard of identity, below which, of course, the 
product would not be entitled to be designated at all by the name 
specified. 


Standards of quality issued 


At the time of writing, reasonable standards of quality have 
been formulated and issued for only a few food products. The 
first so promulgated was for canned peaches.** A comparison of 
this standard with the final standard of quality and condition 
adopted under the McNary-Mapes amendment discloses that the 
two are substantially the same, although the present regulation is 
more detailed. The standard, however, differs considerably from 
the United States grade standards. The regulatory specifications 
are based primarily upon quantitative measurements of quality 
and are therefore objective in character. The latter, on the other 
hand, consist principally of descriptive criteria whose application 
is dependent on the observation and judgment of the inspector. 
The two are connected, however, by the provision contained in the 
United States grade standards requiring canned peaches that fall 
below the standard of quality promulgated under the Federal 
Food, Drug, and Cosmetic Act to be certified with the additional 
statement “BELOW STANDARD IN QUALITY” together with the rea- 
son for so certifying. 

Regulations promulgating standards of quality for canned apri- 
cots, canned cherries, and canned pears *® were next issued. 


“§ 27.1, Food Standard Regulations, issued December 20, 1939, 4 F. R. 4922. 

~ 89: 27.1; 2fdieeeal respectively, Food Standard Regulations, issued Janu- 
ary 6, 1940, 5 F. R. 94-105. The canned cherries standard was amended June 
27, 1940, 5 F. R. 2400. 
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The remarks made above concerning the quality standard of 
canned peaches are also applicable to these three products. It may 
be remarked that, although the McNary-Mapes standards dealt 
with canned cherries and canned red sour pitted cherries, and the 
United States grades standards set up specifications of quality for 
canned red sour pitted cherries and canned sweet cherries, the 
regulation under consideration refers only to canned cherries, thus 
being made applicable to all varieties. 

Finally a regulation has been promulgated relating to a quality 
standard for canned tomatoes.*® Although presented in more de- 
tail, it may be recognized as essentially the same as that issued un- 
der the McNary-Mapes amendment. The standard, moreover, ap- 
pears to be equivalent to U. S. GRADE C, as described in the United 
States Standards for Grades of Canned Tomatoes. A precise com- 
parison is difficult, however, since a scoring system is used in the 
standard of the Office of Distribution while the regulatory speci- 
fications are quantitative in character. 


Substandard quality 


In those instances that the quality of the food falls below the 
specifications of the reasonable standard, the law provides that 
the label bear an announcement of that fact. Generally, two 
types of statements are permissible. First, the label may set forth 
the general statement of substandard quality—applicable to all 
foods of this character. This statement reads: 


BELOW STANDARD IN QUALITY 
GOOD FOOD—NOT HIGH GRADE 


It is to be emphasized that the precise arrangement of the state- 
ment in ¢wo lines must be set forth. The legend, moreover, must 
be set in Cheltenham bold condensed capital letters in a rectangu- 
lar box not less than 6 points in width. If the quantity of the 
contents of the container is Jess than one pound, the first line of 
the legend must appear in 12-point type, and the second line in 
8-point type, thus: 

“§ 53.41, Food Standard Regulations, issued July 14, 1939, 4 F. R. 3324. 
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BELOW STANDARD IN QUALITY 
GOOD FOOD — NOT HIGH GRADE 





In those cases where the quantity of the contents in the con- 
tainer is one pound or more, the type of the first line is required 
to be 14-point, and of the second, 10-point, thus: 


| BELOW STANDARD IN QUALITY | 
i «© GOOD FOOD — NOT HIGH GRADE 5. 





The substandard legend should appear on a strongly contrast- 
ing, uniform background. It must be so placed as to be easily 
seen when the name, or a pictorial representation of the product, 
is viewed, provided the latter itself is displayed conspicuously 
enough to be observable under ordinary conditions of purchase. 

An alternative form of substandard statement, however, is also 
usually allowed. Thus in lieu of the second line “coop FOOD— 
NOT HIGH GRADE” the specific respect in which the food is defi- 
cient in failing to meet the specifications may be stated. Such a 
statement must, it is to be noted, follow the precise terminology 
set forth in the particular regulation. For example, substandard 
canned tomatoes may bear the statements “EXCESSIVELY BROKEN 
UP”; “POOR COLOR”; “EXCESSIVE PEEL”; “EXCESSIVE BLEM- 
ISHES’’; or, where appropriate, “EXCESSIVE PEEL AND BLEM- 
ISHES.”” A specimen label statement would appear on the label 
of food packed in containers under one pound thus: 


BELOW STANDARD IN QUALITY 


POOR COLOR 
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If the alternative statement of this nature is employed it is 
required to immediately and conspicuously precede or follow— 
without intervening written, printed, or graphic matter—the name 
“TOMATOES” and any other mandatory or authorized information 
which may appear in connection with the title. This requirement, 
it may be remarked, is more stringent than that imposed in cases 
where the general statement of substandard quality is employed, 
since the latter need not appear in conjunction with the name of 
the product. 


STANDARDS OF FILL OF CONTAINER 


Standards of fill of container 


Also authorized by Section 401 of the Federal Food, Drug, and 
Cosmetic Act is the establishment of reasonable standards of fill 
of containers for food products. Although not immediately re- 
lated to the specifications of the food, regulations of this character 
patently serve to promote honesty and fair dealing in the interest 
of consumers generally, in that they compel containers to be uni- 
formly and properly packed. Such standards are beneficial to the 
manufacturer of such products, moreover, since they enable him to 
comply with the best packing practices with the assurance that his 
competitors are likewise bound by the same requirements. While 
it may be true that the consumer has the additional protection 
offered by Section 403(d) of the statute—which, as we will see, 
prohibits the filling of containers in a misleading manner—never- 
theless that ban is a wholly negative one and hence is only effective 
in the more flagrant case of deception. Obviously, it is inadequate 
to fix a specific criterion of fill for the guidance of a particular 
trade. 

It must be noted that standards governing the fill of the con- 
tainer for a number of products are not altogether new to Federal 
regulation. While it is true that their formulation found no sanc- 
tion in the prior law itself until the McNary-Mapes amendment of 
1933, nevertheless as early as 1912 Foop INsPecTion DECISION 
144 pointed out: 
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“The can in canned food products serves not only as a container 
but also as an index of the quantity of food therein. It should be 
as full of food as it is practicable for packing and processing 
without injuring the quality or appearance of the contents. Some 
food products may be canned without the addition of any other 
substances whatsoever—for example, tomatoes. The addition of 
water in such instances is deemed adulteration. Other foods may 
require the addition of water, brine, sugar, or sirup, either to 
combine with the food for its proper preparation or for the pur- 
pose of sterilization—for instance, peas. In this case, the can 
should be packed as full as practicable with the peas and should 
contain only sufficient liquor to fill the interstices and cover the 
product. 

“Canned foods,” the announcement continued, “therefore, will 
be deemed to be adulterated if they are found to contain water, 
brine, sirup, sauce, or similar substances in excess of the amount 
necessary for their proper preparation and sterilization.” 

In the same year the government instituted proceedings against 
the packer of oysters. The can in this case weighed 12.4 ounces 
gross; its contents, however, consisted of water weighing 9.4 
ounces and oysters weighing only 1.2 ounces. The basis of the 
action, it is to be noted, was the adulteration of the product upon 
the ground that the quality or strength of the commodity had 
been reduced by the addition of the brine. The contention of the 
government was not supported, a verdict of not guilty being re- 
turned.*” 

In 1914 the Bureau of Chemistry commenced the issuance of 
specifications dealing with the cut-out weight of certain foods 
in the various size cans. Data of this character was promulgated 
concerning canned clam meat, oyster meat, mushrooms, shrimp, 
peaches, clams, pitted cherries and spinach, among other prod- 
ucts. These standards proved of considerable value to the can- 
ning industry; however, there was no clear-cut rule compelling 
their use by all packers. 

With the passage of the McN ary-Mapes amendment to the Act, 
the Secretary of Agriculture for the first time was expressly auth- 

“U.S. v. Potter, N. J. No. 2316 (1912), 
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orized to formulate and issue standards dealing with the fill of 
the container of canned products. In accordance with this di- 
rective, general specifications were promulgated for all canned 
foods. These, however, merely described products as being of 
“standard fill” when neither the head space nor the amount of 
water, brine, sugar solution, or other packing medium, was “ex- 
cessive.” Indeed, only the standards for canned dry peas and 
canned mushrooms were more explicit, the latter provision alone 
enumerating the drained weight of various size containers. 

Today, under the Federal Food, Drug, and Cosmetic Act, the 
formulation and issuance of standards of fill of container is within 
the authority of the Federal Security Administrator, the only lim- 
itation being—besides the common requirement that the standard 
be reasonable in scope and application—that due consideration be 
extended to the natural shrinkage in storage and in transit of 
fresh natural food, and to the need for necessary packing and 
protective materials. 

As we have seen in connection with standards of quality for 
food products, only one standard is authorized, namely, a “reason- 
able” standard. All containers in which the product’s fill falls 
below the standard are designated as “substandard.” In the case 
of quality standards, however, we have noted that substandard 
quality cannot fall below the definition and standard of tdentity 
for the particular food, which in effect restricts the deterioration. 
There is no similar implied limitation in the case of fill. The ques- 
tion arises therefore whether compliance with the labeling require- 
ments of substandard fill is tantamount to a license permitting 
any degree of slack-filling or excessive added liquid. The answer 
would appear to be found in the provision prohibiting containers 
so filled as to be misleading. In those cases where the fill becomes 
a matter of deception, the Administration may proceed against the 
article despite any label qualification. 


Standards of fill of container issued 


At the time of writing, reasonable standards of fill of container 
have been formulated and established for only a few canned prod- 
ucts. Generally speaking, standards of fill have been issued for 
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those foods for which reasonable standards of quality have also 
been fixed. Thus a standard of fill of container is effective for 
canned peaches,*® canned apricots, canned cherries, canned 
pears,*® canned fruit cocktail,” canned peas,*' and canned to- 
matoes.°2 In addition, similar provision has been made in the 
case of canned shrimp.”* 

The regulations range in explicitness from a general statement 
that the standard fill is the maximum quantity of the optional 
ingredients which can be sealed in the container and processed 
by heat to prevent spoilage, without crushing or breaking the 
product—in the case of the first four foods above listed—to spe- 
cific cut-out weights for various sized containers, as in the case 
of canned shrimp. 


General method of determining fill of container 


In applying several of the standards it becomes necessary to 
ascertain the water capacity of containers and of course the fill of 
container. Thus in the case of canned tomatoes, one of the 
factors of quality is that the drained weight is not less than 50 
percent of the weight of water required to fill the container. The 
standard of fill for this product likewise calls for a fill of not less 
than 90 percent of the total capacity of the container. 

To facilitate and render such determinations uniform general 
regulations have been promulgated describing the general methods 
to be applied in each of these instances. 

Thus wherever the term ‘“‘general method for water capacity of 
containers” is referred to in the food regulations, the following 
procedure is contemplated: In the case of a container with a lid 
attached by a double seam—as in the usual sanitary can—the lid is 
first cut out without removing or altering the height of the double 


“ 8§ 27.22, 27.12, 27.32 respectively, Food Standard Regulations, issued Janu- 
ary 6, 1940, 5 F. R. 94-102. 

“ § 27.2, Food Standard Regulations, issued December 20, 1939, 4 F. R. 4922. 

” § 27.42, Food Standard Regulations, issued August 13, 1942, 7 F. R. 6458. 

™ § 51.2, Food Standard Regulations, issued February 23, 1940, 5 F. R. 740. 
oe 53.42, Food Standard Regulations, issued July 14, 1939, 4 F. R. 3321, 


* § 36.3, Food Standard Regulations, issued June 30, 1942, 7 F. R. 4944, 
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seam. The empty container is then washed, dried, and weighed. 
It is weighed again after having been filled with distilled water at 
68° Fahrenheit to within 46 inch vertical distance below the top 
level of the container. The weight of the empty container is sub- 
tracted from the filled container, the difference being considered 
the weight of water required to fill that particular container. If, 
for example, the empty can is found to weigh 30 grams, and the 
can filled with water in the manner described 230 grams, the water 
capacity of the container is 200 grams (230 minus 30). 

The procedure differs slightly in the case of a container with 
the lid attached otherwise than by a double seam. Instead of 
filling it to #46 of an inch from the top, it is to be filled level with 
the top of the container and then weighed. The other computa- 
tions remain the same. 

The “general method for fill of containers,” described in the 
general regulations, refers to the following process: In those in- 
stances where the container top is attached by double seam, the 
first step is to cut out the lid without removing or altering the 
height of the double seam. The distance from the top level of the 
container to the top level of the food packed in it is measured ver- 
tically. The food is next removed from the container, and the 
empty receptacle washed, dried, and weighed. The container is then 
refilled, this time with water, to “6th inch below its top level. 
The temperature of the water should be recorded. The filled con- 
tainer is next weighed, and the separate weight of the water then 
computed by subtracting the weight of the empty container from 
that of the container filled with water. 

The next step is to draw off sufficient water from the container 
to the level previously found for the food content. It is important 
that the same temperature of the water be maintained since an 
increase or decrease of this factor affects its volume. The con- 
tainer with the remaining water is then weighed; and its weight 
determined in the same manner as above, namely, by subtracting 
the found weight of the empty container from the total. 

This total (the weight of the water occupying the same volume 
as the food) is divided by the weight of the water when the con- 
tainer was filled to %4e6th inch of the top, and then multiplied by 
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100. The result is considered the percentage of the total capacity 
of the container occupied by the food. 

To illustrate the application of this method let us assume that 
the distance from the top level of the container to the top level of 
the food measures % inch. The can, when emptied of the food, 
washed, and dried, weighs 30 grams. When refilled with water to 
346 inch below its top level, the container weighs 230 grams. Sub- 
tracting 30 (the container’s weight) from 230 (the weight of 
container and water) gives us the weight of the water alone as 
200 grams. 

It is necessary then to draw off sufficient water to reduce its 
level to that of the food previously within the can. In our example 
this would call for the removal of “%¢th inch of water; 46th from 
% inch. The container and its water content is weighed. Assuming 
that their combined weight is 210, with our knowledge that the 
can weighs 30 grams, we may estimate the weight of the water 
as 180 grams. This total (180) is now divided by the weight of 
the water in the container as first ascertained (200) giving us 
0.9. Multiplying 0.9 by 100 we arrive at the determination that 
the food in this instance occupied 90 percent of the fill of the con- 
tainer. Computations are preferably carried out in grams rather 
than in ounces to simplify the application of the method. 

In the case of a container whose top is attached otherwise than 
by a double seam, it becomes unnecessary to allow for the double 
seam, and the container is to be filled with water to the level of its 
top—without an allowance of 6th of an inch, permitted in the 
previous method. In all other detail, the procedure and computa- 
tions remain the same. 


Substandard fill of container 


In case the fill of container is below the standard set for the 
particular food, it becomes necessary to indicate that fact upon 
the label of the product. Selection of the method of disclosure js 
not left to the judgment of the labeler; on the contrary, specific 
requirements are imposed both in connection with the terminology 
and typography of the statement. 

Under the requirements promulgated by authority of the Mc- 
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Nary-Mapes amendment, the legend provided for canned foods, 
where the head space was excessive, was “SLACK FILL”; and in 
the case of excessive packing medium: “CONTAINS EXCESS ADDED 
LIQUOR.” However, statements of this nature or which merely 
declared “BELOW U. S. STANDARD” were rejected by the Admin- 
istrator as indefinite, ambiguous, uncertain, and misleading. In- 
stead a general statement of substandard fill has been prescribed 


by regulation.°** This requires that the statement: 


BELOW STANDARD IN FILL 


appear on the container, printed in Cheltenham bold condensed 
letters of a specified type size, enclosed in a suitable display box. 

In the case of small containers of food—those weighing less 
than one pound—the legend is required to be set forth in 12-point 
type within a rectangular box not less than 6 points in width, 
thus: 





BELOW STANDARD IN FILL 
In those cases where the weight of the food in the container 


exceeds one pound, the declaration must be printed in 14-point 
type, thus: 


BELOW STANDARD IN FILL 





An additional requirement is that the substandard acknowledg- 
ment appear on a strongly contrasting uniform background—such 
as black type on a white or light colored background. Further- 
more, it should be so placed as to be easily seen when the name of 
the food, or a picture of it, is viewed. 

Attention must be called to the fact, however, that these re- 


*§ 10.2(b), Food Standard Regulations, 4 F. R. 3320. 
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quirements are general statements of substandard fill of container. 
There is nothing to prevent the specific regulation from imposing 
other forms of legends or other display requirements. Conse- 
quently, it is essential that the packer examine the particular regu- 
lation in each case to verify the form prescribed. 


Substandard quality and fill 


When the particular product is below both the prescribed stand- 
ard of quality and the standard of fill of container, the substand- 
ard statements may be combined within the same rectangular box, 
in the same type face and size as is required of each separate leg- 
end. Such a declaration would appear as follows: 


BELOW STANDARD IN QUALITY 
GOOD FOOD — NOT HIGH GRADE 


BELOW STANDARD IN FILL 





The type size must, of course, follow the general regulations, 
12-point type being employed upon the label of containers weigh- 
ing less than one pound; 14-point on larger size cans. In addition, 
the combined statement is required to be printed on strongly 
contrasting background and generally should appear upon the 
main display panel. 
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FOOD GRADE STANDARDS 


Authority to promulgate grade standards 


Since 1907 Congress, in a number of the annual appropriation 
acts to the Department of Agriculture, has authorized the Secretary 
“to investigate and certify” the class, quality, and condition of 
enumerated farm products. A specimen provision of this char- 
acter reads: 

“* * * For enabling the Secretary of Agriculture, independ- 
ently and in cooperation with other branches of the Government, 
State agencies, purchasing and consuming organizations, boards 
of trade, chambers of commerce, or other associations of business 
men or trade organizations, and persons or corporations engaged 
in the production, transportation, marketing, and distribution of 
farm and food products, whether operating in one or more juris- 
dictions, to investigate and certify to shippers and other interested 
parties the class, quality, and condition of cotton, tobacco, fruits 
and vegetables, whether raw, dried or canned, poultry, butter, 
hay, and other perishable farm products, when offered for inter- 
state shipment or when received at such important central markets 
as the Secretary of Agriculture may from time to time designate, 
or at points which may be conveniently reached therefrom, under 
such rules and regulations as he may prescribe, including payment 
of such fees as will be reasonable and as nearly as may cover the 
cost for the service rendered: Provided that certificates issued by 
the authorized agents of the Department shall be received in all 
courts of the United States as prima facie evidence of the truth 
of the statements therein contained.” * 

An Act making appropriations for the Department of Agriculture for the 


fiscal year ending June 30, 1938, approved June 29, 1937 (50 Srar. 395). 
345 
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Further impetus has been given to this program by other Fed- 
eral legislation which makes the use of such grade standards com- 
pulsory under certain conditions. Thus, as we have already indi- 
cated, employment of the official United States grain standards 
for wheat are mandatory for such grain when shipped by grade in 
interstate commerce, under the provisions of the United States 
Grain Standards Act. Again, the United States Warehouse Act 
provides that every receipt, issued for agricultural products stored 
in a warehouse licensed under the Act, embody within its terms 
“the grade or other class of the agricultural products received and 
the standard or description in accordance with which such classi- 
fication has been made.’ Moreover, the law requires the grade or 
class to be stated in terms of the official standard of the United 
States applicable to such product as it may be fixed.” And where 
no official standards have been promulgated, for a particular 
product, the tentative standards of the Department for the food 
are to be utilized in their place. 

The importance of such standards, consequently, is evident; 
their use in the trading, marketing, financing, and distribution of 
food and farm commodities has increasing application. In recent 
years, furthermore, standards of this character have been em- 
ployed to a considerable extent in marketing many food prod- 
ucts to the consumer. The subject is therefore entitled to our 
careful consideration.® 


Office of Distribution, War Food Administration 


The work of standardization of food and farm products is now 
vested in the Office of Distribution, War Food Administration of 
the Department of Agriculture. Earlier the program was con- 
ducted under the authority of the Bureau of Markets; * it was 
then developed extensively under the auspices of the Bureau of 
Agricultural Economics of which the Bureau of Markets became 
apart. In July, 1939, these activities were assumed by the Agri- 

* Section 18 of the Act. 

* Inspection and certification of foods are discussed in Volume 2. 


“See, for example, Rules and Regulations, Food Products Inspection Law of 
Oct. 1, 1918, U. S. D. A. Cir. No. 120, issued Oct. 4, 1918, 
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cultural Marketing Service; just prior to the formation of the 
Food Distribution Administration the work was carried on for a 
short time by the Agricultural Marketing Administration. On 
January 21, 1944 the name of the Food Distribution Administra- 
tion was changed to the Office of Distribution of the War Food 
Administration. 

These transfers of authority may prove a matter of confusion, 
not only in following the metamorphoses of the varying agencies 
but also in attributing standards to the proper issuing bureaus. 
To simplify discussion, reference will be made in the following 
pages only to the Office of Distribution, regardless of the title of 
the division actually promulgating the particular grade standard. 

The Food Distribution Administration (now the Office of Dis- 
tribution) was established December 5, 1942, through Executive 
Order 9280, bringing together most of the governmental activities 
directly relating to food distribution. Thus it represents a con- 
solidation of the Agricultural Marketing Administration; the 
Sugar Agency of the Agricultural Conservation and Adjustment 
Administration; the functions of the Bureau of Animal Industry 
of the Agricultural Research Administration concerned primarily 
with regulatory activities ; and a number of war activities. 


Procedure in establishing grades 


No particular procedure governing the formulation and pro- 
mulgation of grade standards is fixed by law. The work is insti- 
gated and conducted by the Department of Agriculture, fre- 
quently, however, upon public demand. The various factors that 
determine quality gradations are ascertained, and specifications 
developed for the different grades, with the assistance of com- 
modity specialists in the various bureaus of the Department. Also 
sought is the advice of farmers, dealers, packers, and other per- 
sons and groups interested in the program. In the case of perish- 
able and canned food products, the prejudices and preferences of 
consumers are likewise investigated. The Office of Distribution 
acts as a fact-finding and coordinating agency; its conclusions re- 
flect the varied conditions and practices not only throughout the 
producing areas but in both foreign and domestic trade as well. 
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The procedure may be summarized as follows: 

1. Based upon the requests of producers and producer groups, 
dealers seeking to improve marketing methods, consumers, ware- 
housemen, government loan agencies, bankers looking for a basis 
to determine loan values, and others, the need for a particular 
United States standard is recognized, and a decision is reached to 
formulate grades for the commodity. 

2. Extensive research is undertaken, encompassing (a) a 
study of experiences of farmers, the trade and consumers, (b) an 
analysis of physical characteristics of the product and all available 
data, (c) consideration of marketing practices, competing areas, 
and varied interests, and (d) tests to determine practicability of 
the proposed standards under commercial conditions. 

3. A preliminary draft of the standard is prepared, based upon 
recommendations from the field staff, staff conferences looking 
toward agreement on major points, suggestions from interested 
producers, consumers, trade organizations, and Federal and State 
agencies. Public hearings may be held. The draft is frequently 
subjected to several revisions. 

4. Upon the basis of the information thus assembled, a tenta- 
tive United States standard may be formulated and issued. 

5. Subsequently, following continued research, including an 
analysis of the results of laboratory tests, consideration of sug- 
gestions made by the users of the standard and study of refine- 
ments indicated by actual use, the standard may formally be ap- 
proved by the Office of Distribution as a United States official 
standard.° 

It must be remembered that the United States standards, even 
though promulgated as official, are not static but are subject to 
revision as significant changes occur in production, merchandis- 
ing practices, and uses. Research is continuously being carried on, 
through market and price surveys, consumer preference studies, 
and laboratory tests, to ascertain whether the standards are meet- 
ing needs satisfactorily, and to develop and refine other grading 
technique and apparatus for more accurately measuring quality. 


*S. P. Kamanovsky Consumer Standards, Monograph No. 24, Investigation 
of Concentration of Economic Power, Chart 11, p. 14. 
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This explains the various revisions of some standards which have 
taken place over a period of years. 


Tentative and official standards 


A number of the grade standards promulgated have been desig- 
nated as tentative and the reader may be puzzled as to the precise 
status of such standards. A tentative standard is not an official 
United States grade. Rather it sets forth specifications that are 
offered by the Department of Agriculture for use under commer- 
cial conditions to test their practicability. Its provisions are sub- 
ject to further study and research before being officially recom- 
mended. 

It should however be noted that the regulations issued under 
the provisions of the United States Warehouse Act prescribe that, 
in the absence of official United States grades for a particular 
commodity, tentative standards of the Department of Agriculture 
are to be used in the inspection, grading, and classification of 
stored food products.* Consequently, for all practical purposes, 
the tentative grades may be considered currently valid, although 
subject to possible revision at a later time. 

An official standard is one which has been formally approved 
by the U.S. Department of Agriculture. It may be a permissive 
or a mandatory standard, as circumstances dictate. 


Mandatory and permissive standards 


A further source of possible confusion to the reader is the dis- 
tinction between a mandatory and a permissive standard. The 
former may be defined as an official standard whose use is com- 
pulsory in the conditions specified by the law under which that 
particular standard is promulgated. For example, the official grain 
standards of the United States are compulsory for grain when 
shipped in interstate commerce. This requirement is imposed, 
as we have already observed, by the United States Grain 
Standards Act. Under the provisions of the Commodity Ex- 


°See, for example, § 110.69, Regulations for Warehousemen Storing Canned 
Foods, S. R. A. No. 161, U. S. D. A. 
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change Act, moreover, the United States standards are mandatory 
insofar as they apply to contracts for futures ; included within the 
scope of this requirement are the standards issued for grains, but- 
ter, and potatoes. 

A permissive standard, on the other hand, is one which has 
been developed and recommended officially for optional applica- 
tion. Standards of this nature are frequently employed by the 
Department of Agriculture in such lines of work as inspection 
and in connection with market news. The false statement of such 
a grade designation in the labeling of the food, moreover, may 
subject the product to the condemnation of the Federal Food, Drug, 
and Cosmetic Act.’ They are of interest, also, because of the 
requirement that certain government purchases be based on their 
specifications. As a matter of fact, a considerable number of Fed- 
eral Specifications adopt the standards, either expressly or by 
being drawn in similar terms. During the present rationing pro- 
gram, moreover, the Office of Price Administration, in adminis- 
tering the price control law, has utilized the standards in estab- 
lishing ceiling prices for various food products. 

Perhaps they gain their principal importance from the fact that 
a number of the States have passed laws requiring the use of 
many of the permissive United States grades for products grown 
within the State. Although a complete analysis is neither avail- 
able nor intended, the following States have by law adopted all 
United States standards for fresh fruits and vegetables : Florida, 
Indiana, Louisiana, Mississippi, North Dakota, and Ohio. In ad- 
dition, several of the States have established United States stand- 
ards for particular commodities. For example, Virginia, Mary- 
land, and New York employ the Federal standard for grades of 
apples; Maine, Minnesota, Nebraska, and South Dakota for 
grades of potatoes. And in a number of instances, there is no 
express adoption but the standards established by administrative 
rules under lawful authority by the States are identical with those 
promulgated by the Department of Agriculture. This is true, for 


“See Chapter 7 for a complete discussion of this aspect. 
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instance, in the case of fresh tomatoes, in Colorado, Illinois, Ne- 
vada, New Jersey, Pennsylvania, Utah, Washington, and West 
Virginia.® 

Nature of standards 


As we have already remarked, the standards issued under the 
Federal Food, Drug, and Cosmetic Act differ materially in ap- 
proach and extent from grade standards. The former are, gener- 
ally speaking, quantitative in character. On the other hand, United 
States grade standards are not truly specifications; rather they are 
general descriptions whose application is frequently dependent 
upon the observation and judgment of a trained inspector. 

This lack of precise terminology and specifications has been 
explained by the Office of Distribution on the ground that shape, 
color, and flavor—all important factors in grading food products 
—cannot be measured with exactitude.? However, many ingenious 
methods and devices have and are being developed to reduce the 
element of error in human judgment. Thus photographs have 
been employed to demonstrate such quality factors as conforma- 
tion in livestock, types of defects in fruits and vegetables, and 
color requirements for particular eggs, meats, fruits and vege- 
tables. A number of mechanical and chemical tests, moreover, 
have been devised to facilitate the determination of certain 
factors.!® Puncture testers have been developed to show the 
maturity of raw and canned corn; pressure testers are employed 
to determine whether apples, pears and other fruits have properly 
matured. Processed foods, similarly, may be examined by the use 
of laboratory equipment—such as hydrometers, saccharimeters, 
and refractometers—to ascertain density, sugar content, the pro- 


® An excellent, although perhaps dated, publication on this subject is Analysis 
of United States and State Standards for Fresh Fruits and Vegetables and 
Legal Standards for Dairy Products, U. S. Department of Labor, Consumers’ 
Project, 1937. 

® Yearbook of Agriculture, 1940, p. 677. 

See, for example, The Chemical Determination of Soundness in Corn, 
Technical Bull. No. 644, U. S, D. A., January, 1939, 
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portions of soluble solids to juice, and the cloudiness of liquor in 
the canned product.” 

It is interesting to observe the criteria governing grade dif- 
ferentials. In other words, why is one product to be designated as 
the “‘finest quality,” and another the “lowest quality’? The off- 
cial grades are defined, generally speaking, in such a way that the 
highest grade in a series of standards represents those character- 
istics which call for the highest market prices. Conversely, the 
lower grades reflect qualities not as acceptable; their price nat- 
urally is lower. Hence it may be said that the grades are more or 
less dependent upon buyers’ preferences. While such preferences 
are ordinarily based upon their utility or “intrinsic” value—for 
example, larger sized potatoes are preferred because less time is 
required and less waste incurred in preparing them—nevertheless 
this is not true in every instance. To illustrate, most consumers 
consider highly colored apples more desirable, although for certain 
uses this factor is immaterial to their quality.’ 

Of course in fixing the standard, significant gradations in 
the qualities of the entire supply of the food must be recognized 
and provided for. This is necessary in order that it furnish a 
basis for all transactions relating to that particular commodity. 
With this objective in mind, the grades must be defined in such a 
way as to give effect to most commercial differences and require- 
ments. It is also essential that they be broad enough to avoid un- 
necessary technicalities. Similarly, they must to a considerable 
degree conform to current trade practices. 

As a general rule, the grade specifications are concerned with 
the lowest limits of quality permissible within the grade, although 
both upper and lower boundaries may also be prescribed. Within 
a particular grade, therefore, there is frequently some difference 
in value between commodities at the bottom and those that attain 
the top limits. For the reasons already given, however, variations 
of this nature are unavoidable. It must also be borne in mind that 

“ For instance a method of ascertaining the maturity of oranges appears in 
Food Distribution Administration, Part 1405, § 1405.5, Feperat Recister, April 


21, 1943, p. 5210. It is set forth in Chapter 7, supra. 
™% National Standards for Farm Products, U. S. D. A., Dow 
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the specifications do not change from month to month, or for 
that matter, from year to year, in accordance with possible varia- 
tions in the crop produced. Consequently, fairly broad tolerances 
have to be written into the different standards. 


GRADE STANDARDS ISSUED 
Fresh fruits and vegetables 


The program to standardize quality for fresh fruits and vege- 
tables had its impetus in the inauguration of a telegraphic market 
news service in 1915, when the need for uniform specifications 
became compelling. It has developed and broadened until today 
it covers all fruits and vegetables of this character which move in 
carload lots. During the last few years, moreover, the packing of 
some of the less perishable products, such as potatoes, apples, onions, 
and citrus fruits, in consumer-sized packages branded with the 
United States grade designation has materially increased. Consider- 
able obstacles, however, exist to an extension of this practice to 
highly perishable commodities, such as spinach, beets, strawberries, 
peaches, and tomatoes. It is obvious that consumer packages of 
produce meeting the requirements of U.S. No. 1 grade at the 
shipping point may not contain this grade of products when they 
arrive at the retail stores. Thus some articles may decay or break 
down in transit; others will undoubtedly be injured mechanically 
during transportation and handling. Indeed this is true even of 
the less perishable vegetables such as onions and potatoes. The 
many disadvantages of applying the United States standards to 
retail quantities of fresh fruits and vegetables appear to restrict 
their use in this connection.%* 

While the use of the United States grades—so far as Federal 
requirements are concerned—is wholly upon an optional basis, sev- 
eral have been made compulsory by law. Thus the Export Apple 
and Pear Act has incorporated such grades in its provisions. 

% Address of R. R. Pailthorp, Senior Marketing Specialist, Agricultural 
Marketing Service, before the National Association of Marketing Officials, 


“How Federal Grades for Fresh Fruits and Vegetables Are Being Adapted to 
Consumers’ Needs,” delivered April 22, 1940, Washington, D. C. 
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Moreover, as we have already pointed out, they have been exten- 
sively adopted as the official standards of a number of the States, 
and in some instances their use has been made mandatory. United 
States standards for fresh fruits and vegetables, in addition, are 
used extensively as a basis for various kinds of governmental pur- 
chases. It is notable, however, that despite the extent to which 
such standards have been developed, they have not always been 
considered suitable for all types of purchases, and in such in- 
stances the Office of Distribution has been forced to draw up 
other, more suitable specifications for the products involved. 
These are, however, for the most part at least, based on the stand- 
ards in effect." 

Generally speaking, the factors which are given consideration 
in determining grade in fresh fruits and vegetables revolve around 
elements of variety; market quality, based on the state of ma- 
turity, general appearance, including desirability of shape, color 
and relative freedom from such defects which cause waste or 
unreasonable deterioration; and size. 








U. S. STANDARDS ISSUED FOR FRESH FRUITS 
AND VEGETABLES 





Effective Date 


Anise, Sweet. . . . . . ». . . « . « December 3, 1930 
PUPDICS i) ee oe dredge RS a or ey ee ee SEDtEM DERE eet 
AMPUICOES p29 ah mA ns fie ae se Slee (Maye ool UE 

DM DCHOWOS 4 tSedhe at vg one ids eee Ree ebruary 10, 1926 
PeMALAEUIS cols cKO Lee at ao ee ee ebruary 15, 1941 
Asparagus Plumosis . . = i. ea oe OS ene Geo 
Beans, Faba So Brest ee er a ras ales il 
Beans, i-imiay. 4) : de es Seto sp anuaryeor soe 
Bedns oun pse Pee es 4 ee ee August 1, 1936 
pects bunched ss See yee ee Cee August 9, 1927 
Beets, Topped . . + » « « May 1.1934. 
Beets with Short- Tenaned forse sw. a & Mawes, 1042 
Broccoli, Bunched Italian Sprouting. . . . July 12, 1943 


3 “Report of the Director of the Food Distribution Administration, 1943, p. 
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Cabbage 

Cantaloupes . 

Carrots, Bunched . 

Carrots, Topped 

Carrots with Short- Uetcaned ite 
Cauliflower 

Celery, Rough 

Cherries, Sweet 

Citrus Fruits (Florida and "Ponta 
Corn, Green . ay 
Cucumbers, recnhiuse : 
Cucumbers, slicing 

Dewberries and Barthecies 
Eggplant . : 3 
Endive or Escarole or Gitenen 
artic? . : 

Grapefruit Pomerat, aed Cran 


Grapes, American (Eastern Type) Bunch . 


Grapes, Juice (European Type) . 


Grapes, Sawdust Pack (European Type) . 


Grapes, Table (European Type) . 
Honey Dew and Honey Ball Melons . 
Horseradish Roots . nner 
Kale 

Lemons 

Lettuce 

Lettuce, epeeahonss Leaf 

Limes (Persian) Tahiti . 
Mushrooms : 

Mustard Greens 

Nectarines 

Okra : 

Onions, erat ; 

Onions, Creole . 

Onions, Northern Grown 

Onion Sets . 
Oranges (California Aa arate 
Parsley 

Peaches 


Effective Date 


December 20, 1939 
May 20, 1937 
December 15, 1937 
October 24, 1928 
March 2, 1942 
August 7, 1939 
January 10, 1938 
June 2, 1927 

July 12, 1943 
January 20, 1927 
October 1, 1934 
February 15, 1941 
February 13, 1928 
December 1, 1933 
June 15, 1933 
September 1, 1934 
March 15, 1941 
July 19, 1943 

July 20, 1939 

July 20, 1939 

July 20, 1939 

May 20, 1937 

July 27, 1936 
April 25, 1934 
March 15, 1941 
March 15, 1934 
October 1, 1934 
May 1, 1939 
October 1, 1928 
December 18, 1928 
July 27, 1938 
December 18, 1928 
March 29, 1937 
April 10, 1943 
July 17, 1939 
February 1, 1940 
March 15, 1941 _ 
July 30, 1930 
April 22, 1933 
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Peanuts, Farmers’ Stock White Spanish 

Peanuts, Shelled White Spanish 

Peanuts, Shelled Runner 

Peanuts, Farmers’ Stock Virginia Twne: 

Peanuts, Farmers’ Stock Runner . 

Peanuts, Shelled Virginia Type . . : 

Peanuts, Cleaned (Unshelled Virginia ype). 

Pears, Summer and Fall, such as Bartlett, 
Hardy, and other similar Varieties 

Pears, Winter, such as Anjou, Bosc, Winter 
Nelis, Comice, and other Similar Varieties 

Peas, Fresh . 

Pecans, Shelled . 

Pecans, Unshelled . 

Peppers, Sweet . 

Pineapples 

Pineapples Puerta RiCay 

Plums and Prunes . : 

Potatoes 

Potatoes, Sweet 

Radishes 

Raspberries 

Rhubarb (Field Grown) 

Romaine . 

Shallots, Bunched 

Spinach 

Strawberries . 

Tangerines 

Tomatoes, Fresh 

Tomatoes, Greenhouse 

Tomato Plants . 

Turnips, Bunched . 

Turnip Greens . 

Turnips or Rutabagas (Topped) 

Walnuts, Shelled ; 

Walnuts, Unshelled 

air 


tion Par Food Distribution, Washington 25, D.C.) 
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Effective Date 


October 11, 1928 
September 1, 1939 
September 21, 1942 
November 1, 1934 
September 1, 1931 
November 1, 1939 
November 1, 1935 


June 27, 1940 


July 8, 1940 

June 1, 1942 
November 1, 1938 
September 15, 1943 
September 30, 1929 
December 4, 1931 
October 27, 1931 
June 3, 1937 

June 1, 1942 

June 15, 1937 
February 25, 1926 
May 29, 1931 
March 10, 1933 
December 18, 1928 
October 3, 1941 
September 4, 1931 
March 23, 1942 
September 29, 1941 
September 3, 1934 
October 1, 1934 
January 3, 1944 
August 9, 1927 
December 18, 1928 
April 15, 1935 
September 30, 1939 
September 30, 1939 
June 26, 1939 


tes of the full text of these standards may be obtained by writing Office of Distribu- 
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Products intended for further processing 


gar 


An increasing demand for Federal standards to be used by proc- 
essors as a basis for contracting with growers for raw products 
has led to the establishment of standards for products intended 
for canning, freezing, manufacture into specific products, pickling, 
and reprocessing. 

In the usual case, it should be noted, products of this character 
are not sorted by the growers into the different qualities. Gener- 
ally only the culls are removed and the balance is delivered to the 
processing establishment where the percentage of each grade is 


determined by inspection. 





U. S. STANDARDS ISSUED FOR PRODUCTS INTENDED 
FOR FURTHER PROCESSING 


Apples, cannery 

Asparagus for canning or Seine 

Beans, Snap for canning or freezing . 

Cabbage for processing 

Carrots for processing : 

Cherries, Red Sour for eciiseicns ; ; 

Cherries, Sweet, for export for sulphur brin- 
Co eae 

Corn, Sweet for canning 

Cucumbers, pickling 

Grapes, American (Eastern Tyne) Biase far 
processing and freezing . : 

Onions for processing ; tage 

Freestone Peaches for canning or Geecxine 

Pears for canning . 

Spinach, cannery 

Strawberries, Growers’ Stock 2 reba actisre 

Strawberries, washed and sorted for vee 

Tomatoes, canning 

Tomatoes for Herat a; eiaiced rs 
mato products . 


Effective Date 

July 23, 1930 
December 22, 1937 
March 1, 1940 
January 17, 1944 
January 17, 1944 
April 20, 1941 


May 28, 1940 
February 21, 1935 
December 10, 1936 


July 5, 1943 
January 17, 1944 
June 4, 1942 

June 12, 1939 
April 10, 1931 
June 1, 1935 

June 1, 1935 
December 31, 1938 


March 1, 1933 


(Copies of the full text of these standards may be obtained by writing Office of Distribu- 
tion, War F Gry 


ar Food Administration, Washington 25, 
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Barreled fruits and vegetables 


In addition to grade standards for fresh fruits and vegetables 
usually shipped and inspected in carload lots, a few products have 
been standardized when packed in barrels. These include only 
cherries (unpitted sulphured, pitted sulphured, and machine pit- 
ted) and sauerkraut at the present stage of the program. 


U. S. STANDARDS ISSUED FOR BARRELED FRUITS 
AND VEGETABLES 


Recommended 
Cherries, pitted, sulphured or in brine. . . . . . . . 1934 
Cherries, unpitted, sulphured or in brine. . . . . . . 1934 
patierkraut: J. a 1 fel BO 2 2s wk 19S pepised 1935) 


(Copies of the full text of these standards may be obtained by writing Office of Distribu- 
tion, War Food Administration, Washington 25, D.C.) 





Canned fruits and vegetables 


The development of standards for canned fruits and vegetables 
has, in recent years, assumed increasing importance in the mar- 
keting of food products of this kind. The grades were originally 
developed with the view of affording a basis on which loans 
might be made while the goods were in storage. While still serv- 
ing this purpose under the United States Warehouse Act, how- 
ever, their use has been expanded to implement most wholesale 
transactions in these commodities as well as future trading in a 
number of canned products. Some canners and several distribu- 
tors, moreover, are now labeling their products with these grade 
designations in order that the consumer may be apprised of the 
relative quality of the food in the can. It is reasonable to antici- 
pate that consumer labeling of this character will come more and 
more into use. 

Considerable attention has been focused on grade labeling by 
the action of the Office of Price Administration in adopting grade 
labeling as a means of maintaining its price control program. On 
January 22, 1943, the Price Administrator issued MPR 306 
under the Emergency Price Control Act, setting the ceiling prices 
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of canned fruits and vegetables in terms of grades formulated by 
the Office of Distribution. The order imposed the requirement 
that the 1943 pack be labeled as to grade. Subsequently, in 
March, grapefruit juice, tomatoes, corn, and peas were included 
within this program. These regulations caused a great deal of 
agitation and protest, both within and without Congress. In 
consequence, the Price Administrator, on May 18, 1943, re- 
voked the grade labeling requirement for canned foods. Canners, 
however, were required to state the grades upon their invoice to 
the purchaser. Nor could a canner sell more than one grade of 
the same canned fruit or vegetable under the same brand name 
unless the label carried some distinguishing identification, dis- 
closing the grade of the particular article. Whatever the outcome 
of the acrimonious controversies aroused by this requirement, 
there can be little doubt but that it has advanced the grade label- 
ing program. 

Since the products are in the final prepared state when ware- 
housed, the standards not only reflect current trade conceptions 
of the various qualities of the foods but, in addition, are indica- 
tive of consumers’ needs and expectations. Since both criteria 
have been considered in their formulation and development, the 
Office of Distribution believes that the standards represent both 
a reasonable basis on which commercial trading may be predi- 
cated and a suitable nomenclature for consumer information. 
Thus, the more important canned fruits and vegetables are divided 
into three grades above Off-grade or Sub-standard. Generally, 
Grade A (Fancy) represents the finest or best grade. In this 
category, the fruits or vegetables are very carefully selected as to 
size, color and maturity. Incidentally, only a small proportion of 
canned products will be found in this grade. Grade B (Extra 
Standard or Choice) describes high-grade food which may, how- 
ever, be lacking in some of the characteristics of the higher grade; 
thus it may not be as uniform in color, size, or tenderness. This 
grade may be termed the general utility grade and is generally 
acceptable for use in the average household. Finally, Grade C 
(Standard) is employed to designate good, wholesome and, in many 
commodities, just as nutritious food; products of this grade are as 
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satisfactory for many purposes as the next higher grade. Many 
canned products indeed are found in this grade. Generally they 
sell at lower prices than articles of the higher grades. 

The distinction between the grades may be illustrated by the 
specifications alloted to cream-style canned corn. For example, 
the Grade A product is prepared from young, tender sweet corn. 
It is bright in color and has a heavy, creamlike consistency. 
Furthermore, it is practically free from such defects as silks, 
husks, and off-colored kernels. Grade B canned corn, on the 
other hand, is prepared from tender sweet corn; the color of the 
product is reasonably bright; and the article possesses a cream- 
like consistency, not necessarily heavy. So far as defects, such as 
silks, husks, particles of cob, and off-colored kernels, are con- 
cerned it is only reasonably free of them. The product, how- 
ever, contains a good flavor, and the kernels are only sufficiently 
mature to still retain their tenderness and cream stage. Finally, 
the canned cream-style corn representing Grade C is prepared 
from fairly tender sweet corn which may be advanced in matur- 
ity; the color may be dull; the consistency may be extremely 
thick or thin; and it is only fairly free of silks and husks or de- 
fective kernels. On the basis of utility, Grade A canned corn is 
generally used as a side dish; Grade B may be employed for mak- 
ing pudding and casserole dishes; and Grade C may serve as a 
soup base. 

It is to be noted that although we have employed the alpha- 
betical grade designations of A, B, C, no objection is offered to the 
use of the trade terms “FANCY,” “EXTRA STANDARD” or “CHOICE,” 
and “STANDARD” in their place. The Office of Distribution does 
not disapprove of the use of the latter terms and, indeed, is of 
the opinion that they may be used to good advantage. It must 
be admitted, however, that preference is shown for the A, B, and 
C terms, not only because of their simplicity but also for the rea- 


son that they reflect at once the position of the labeled product 
in the scale of qualities. 


* Address of Paul M. Williams, Senior Marketing Specialist, Agricultural 
Marketing Service, before the National Association of Better Business Bureaus, 
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An examination of the provisions of the various standards 
discloses that not only are quality factors given full consideration 
but attention is also extended to those aspects which may affect 
its commercial distribution and marketing. In the usual grade 
standard, for example, a comprehensive definition of the product 
is first set forth, containing a statement of its botanical source, 
its variety—where such information is material—and its usual 
method of preparation and processing. In those instances that 
definitions and standards of identity for the particular commodi- 
ties have been promulgated under the Federal Food, Drug, and 
Cosmetic Act, these have been adopted by reference for the pur- 
pose of defining the product in the standard. The specifications 
then deal, in the appropriate case, with the styles of the canned 
product. This may concern itself with the treatment accorded the 
fruit or vegetable, for example, pitted or unpitted in the case of 
canned cherries, or may relate to its style of packing, as dry beans 
packed in tomato sauce or plain sauce, or with or without pork. 
A brief description of the various grades follows, divided into 
various categories established for the particular commodity 
(US Se GradeA, U.S. Grade B, U. S: Grade C; U.S. Grade D, 
U. S. Grade E and Off-Grade, for instance). Sirup densities, 
in the case of canned fruits, are described as a separate factor 
and are not considered as quality gradations. Recommendations 
for the fill of container, drained weights, together with the count 
of units per can, also may be expressly provided for depending 
upon the commodity. 

The method of “ascertaining the grade” is also given; gen- 
erally this refers to the respective score values to be accorded 
the various factors. A scoring system is employed and the rela- 
tive importance of each factor is expressed numerically on a scale 
of 100 points. The application of this system to the particular 
product is then developed in detail. 


Inc., “Labeling Processed Foods in the Terms of U. S. Grades,” delivered June 
25, 1941, Los Angeles, Calif. 
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i 
U. S. STANDARDS ISSUED FOR CANNED (OR BOTTLED) 
FRUITS AND VEGETABLES 


en ee ee ee eee 


Apples . 
Apple Juice 
Apple Sauce . 
Apricots 
Asparagus 


Beans, dry 
Beans, lima 
Beans, snap 
Beets 
Blackberries . 


Carrots 

Cherries, red sour nied 
Cherries, sweet . 

Corn, cream-style 

Corn, whole-grain . 


Figs, Kadota . 
Fruit Cocktail 
Fruit Preserves (or Jams) . 


Fruits for Salad . 


Grapefruit 
Grapefruit Juice 
Grapefruit and Orange (pes Blenied 


Honey, Extracted 
Lemon Juice . 


Maple Sirup, Table : 
Maple Sirup for Reprocessing . 
Mushrooms ros 
Okra : 

Olives, Ripe . 


Effective Date 


November 1, 1943 
February 15, 1941 
January 25, 1934 
February 1, 1941 
September 15, 1941 


January 10, 1934 
September 1, 1936 
February 23, 1933 
October 1, 1941 
May 15, 1940 


July 1, 1940 

July 15, 1941 
May 15, 1940 
December 1, 1932 
December 1, 1932 


March 1, 1941 
February 1, 1941 
May 15, 1943 
Corrected March 17, 1944 
April 1, 1942 


January 1, 1943 
December 15, 1941 
March 15, 1943 


March 15, 1943 
July 1, 1941 


February 15, 1940 
February 15, 1940 
May 15, 1941 


October 18, 1933 
March 1, 1941 
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Olives, Salt-Cured . 
Olives, Sicilian style 
Orange Juice . 


Orange Juice, Concentrated . 


Peaches, Freestone . 


Peaches, Yellow Clingstone . 


Peanut Butter 
Pears 

Peas as 
Peas, Black-eye . 
Pickles, Cucumber . 
Pimientos . 
Pineapple . 
Pineapple Juice . 
Plums er 
Pumpkin (Squash) 


Raspberries, Red 


Sauerkraut 
Sauerkraut, Bulk 


Spinach (and other greens) . 


Succotash . 
Sweetpotatoes 


Tomatoes . 
Tomato Catsup . 
Tomato Juice 
Tomato Pulp . 


(Copies of the full text of these standards ma 
tion, War Food Administration, Washington 25, 


Dried fruits 


Effective Date 
November 25, 1940 
November 25, 1940 
December 15, 1942 
August 16, 1943 


July 1, 1942 
July 1, 1942 
September 1, 1942 
April 15, 1942 
May 1, 1942 
April 10, 1939 
January 15, 1941 
October 6, 1933 
May 31, 1943 
May 15, 1943 
July 1, 1940 
March 15, 1934 


May 15, 1940 


February 8, 1933 
May 27, 1935 
December 1, 1941 
March 15, 1944 
August 1, 1934 


June 1, 1942 
April 15, 1941 
August 29, 1938 
January 25, 1934 


} eee, by writing Office of Distribu- 


Closely related to grade standards for canned fruits and vege- 
tables are those dealing with dried fruits, such as dried apples, 
dried apricots, dried currants, dried peaches, dried pears, proc- 
essed raisins and dried prunes. Although the program is of 
comparatively recent origin—the first standard of this character 
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having been recommended only in 1939—it now includes most 
of the dried fruit products of general commercial value. 

The grade standards for dried foods are readily applicable to 
consumer use and their extension to retail marketing may be an- 
ticipated. Generally speaking, the specifications deal with the 
method of preparation and processing; the different styles avail- 
able, such as sliced or quartered dried apples; various sizes of 
fruit; moisture content; and of course grade differentials, which 
are dependent to a considerable degree upon the percentages of 
damaged fruit. 


U. S. STANDARDS ISSUED FOR DRIED FRUITS 


Effective Date 


Apples) 2125s) o> a) November’ 131943 

Apricots . . . . . . July 1, 1942, amended August 1, 1942 
Gi tantse We ats Se PAUSE Ld 

Peaches . . . . . . June 1, 1942, amended August 1, 1942 
eats. oe eran VE conte due piste ks 142 

Prunes .. . . . . April 5, 1942, amended August 1, 1942 
Raisins, processed. . . August 2, 1942, amended August 1, 1942, 


February 5, 1943 


(Copies of the full text of these standards may be obtained by writing Office of Distribu- 
tion, War Food gash waaldi Washington 25, D.C.) 7 





Frozen fruits and vegetables 


Another group of processed foods for which grade standards 
have been established in recent years are frozen fruits and vege- 
tables. Although only eleven frozen foods have thus been stand- 
ardized by grade, the program is constantly developing and it is 
reasonable to assume that the next few years will see grades issued 
for most products marketed in a frozen condition. 

A comparison of the grade standards promulgated for canned 
asparagus and frozen asparagus, for example, discloses no ma jor 
differences except varying factors which reflect the processing 
operation. Obviously, in frozen asparagus, the clearness of liquor 
is omitted, since frozen asparagus is not packed in a liquid me- 
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dium. The statements of grade, moreover, are an outcome of 
standardized commercial practice. In canned asparagus, the com- 
mon commercial grades have been Fancy and Standard; thus, 
Grade A denotes Fancy and Grade C coincides with Standard. In 
frozen asparagus no established commercial grades had been 
generally accepted; hence Grade A denotes the highest grade, and 
Grade B designates the second grade. 

Obviously, these grade designations may be employed upon 
consumer packages of frozen foods to the same extent as canned 
food grade designations. 


U. S. STANDARDS ISSUED FOR FROZEN FRUITS 
AND VEGETABLES 


Effective Date 


SOA ARSie ts sore acs sivas Ce ee. =” SarAprili 1d, 1944 
Peatie icittia Tee oe eel ees) oP oe Naren 104g 
Rema a ee en as woe ep April. 15,1944 
Batre UN toe als Sig ai HOM? ok cs Ban ake LILY Lp hae 
PeRnOWwer eica Pils; ie ses = «One toy 1943 
Cherries, red sour pitted. . . . .. . . July 15, 1942 
Corn, whole-grain. . . .. >... ~ April 15,-1944 
eee ee ne ey Pe eee Ye SMareh 1 1945 
Raspoerries, red =) = ..>-s « - « s » eptember 1, 1942 
Pore igee eee ia ss ve .  Marchy 15, Gat 
Girawherries =. 6 ee a Oe ee SO September 1/1942 


be pity of the full text of these standards may be obtained by writing Office of Distribu- 
tion, War Food Administration, Washington 25, D.C.) 





Buying processed products on specifications 


The expanding practice of food distributors, wholesalers, and 
large institutions to make their purchases of canned fruits 
and vegetables on the basis of United States grade specifications 
warrants consideration of the items which should be set forth in 
orders of this nature.*® 


% This section is adapted from Paut M. Witt1aMs Suggested Outline for 
Specifications for Purchasing Processed Fruits and Vegetables, Agricultural 
Marketing Service, U. S. D. A., November, 1941. 
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The quality or grade is, of course, the most important aspect 
of the specification. Selection of the particular grade should be 
made to meet the specific requirements of the buyer’s market or 
needs. One market, for example, may make it essential to pro- 
cure Grade A or Fancy canned products. Another may be con- 
tent with Grade C or Standard quality. Similarly, a bakery may 
be able to utilize Grade F or Pie-packed fruit. For other purposes 
Grade E or Water pack fruit may be desirable. It is to be noted 
that the specifications need not contain any further description 
of the grade than its name, such as “U. S. GRADE B.” 

After the grade has been selected, it may be necessary to de- 
scribe the desired product in more specific terms. Generally the 
provisions of the grade standards deal with several types, styles 
and packing media. Thus the following additional factors should 
be treated in the specifications: 

STYLE: This should be stated in those instances in which more 
than one style of the product is available. Cream style canned 
corn and whole grain style canned corn are examples of a vege- 
table packed in different styles. 

Type: The “type” usually designates the inherent varietal 
characteristics. For example, either Early or Sweet (or Sugar) 
types of peas should be designated, or in the case of cherries, Red 
Sour or Dark Sweet. 

SIZE AND Kinp oF Contatner: This specification relates to the 
container in which the product is packed. The size or sizes of 
the containers to be furnished should be indicated; and whether 
the commodity is to be packed in plain or enameled sanitary cans, 
glass containers, or packaging, such as paper cartons or wood 
boxes. 

DratneD WEIGHT: Where the product is one commonly 
packed in a liquid or in sirup, the minimum drained weight de- 
sired should be specified. 

Count or Size: For such commodities as fruits or vegetables 
in which count is material, the range of count of pieces wanted 
should be stated. A range of count is suggested in this connection 
rather than a precise number, since it is seldom practicable to re- 
quire a specific number of pieces for each can, variations of this 
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nature being almost unavoidable in commercial canning practice. 
Moreover, some commodities are sold by size. For example, the 
size of peas, lima beans, and mushrooms should be specified. 

Strup Density: In the case of fruit an important specification 
is sirup density; accordingly the type of sirup wanted should be 
stated, such as extra heavy sirup or heavy sirup. Where fruit 
packed in water is desired, water pack should be specified. 

To demonstrate the detail with which specifications should be 
prepared a number of examples are given below. It will be noted 
that these are directly related to the need of the buyer; the grades 
are sufficiently flexible to encompass almost every type of require- 
ment. For example, should the best grade of all green asparagus 
spears of medium size in No. 2 tins be required, the specifications 
should read: 


ASPARAGUS, all green. U. S. Grade A or U. S. Fancy, 
in No. 2 plain tins, minimum drained weight 12% 
ounces, range of count 34 to 50 spears to the can. 


Again, should it be determined that the requirement for canned 
yellow clingstone peaches makes it necessary to order halves of 
reasonably uniform size and symmetry, and reasonably tender 
texture, packed in heavy sirup, in glass jars, the specifications 


would read: " 


PEACHES: yellow cling, halves. U. S. Grade B or U. S. 
Choice in No. 2% glass jars, minimum drained weight 
18% ounces, range of count 7 to 9 halves, in “Heavy 
Sirup” (19° to 24° Brix). 


As a last illustration, should it be decided that the requirements 
for soup or for stewing purposes are such that neither tomatoes 
whole or in large pieces nor those of the highest color are essen- 
tial, U. S. Grade C (Standard) would ordinarily be satisfactory. 
In such a case the specifications in No. 10 cans would read: 


Tomatoes: U. S. Grade C or U. S. Standard, in No. 
10 cans. 
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It will be noted that in this instance drained weight need not be 
stated since it is already specified in the grade specifications. 

In the following paragraphs we have particularized those de- 
tails which should be included in the specifications when the vari- 
ous processed fruits or vegetables are ordered. 


Apple Juice, canned: Specify grade (A or C); style (clarified or 
unclarified) ; size and kind of container. 

Apples, canned: Specify grade (A or C); minimum drained 
weight ; size and kind of container. 

Apples, dried: Specify grade (4, B, or C) ; style (sliced, rings, or 
quartered) ; size and kind of packaging. 

Applesauce, canned: Specify grade (A or C); size and kind of 
container, 

Apricots, canned: Specify grade (4, B, C, D, E, or F); style 
(whole or halves) ; minimum drained weight; range of count; sirup 
density, if sirup-pack, indicating whether extra heavy, heavy, or 
light-sirup or slightly sweetened water or water-pack is desired; size 
and kind of container. 

Apricots, dried: Specify grade (4, B, C, or D (SLABS) ; size of 
dried apricot (Jumbo, 1, 2, 3, 4, or 5); size and kind of packaging. 

Asparagus, canned: Specify grade (A or C); type (culturally 
bleached or all green); style (spears, tips, points, cuts, or bottom 
cuts) ; range of count if spears are desired ; size and kind of container. 

Asparagus, frozen: Specify grade (A or B); style (spears or 
stalks, cut spears, or cuts); size if spears or stalks are desired (ieee 
3, or 4) ; size and type of container. 

Beans, Dry, canned (red kidney, so-called baked beans, pork and 
beans) : Specify grade (A or C) ; style if baked beans are desired (in 
tomato or plain sauce; with or without pork); size and kind of con- 
tainer. 

Beans, Lima, canned: Specify grade (A, B, or C); sieve size (i. 
2, 3, or 4) ; size and kind of container. 

Beans, Lima, frozen: Specify grade (A, B, or C); types (thin- 
seeded or thick-seeded) ; size (1, 2, 3, or 4); size and kind of pack- 
aging, 

Beans, Snap, canned: Specify grade (A, B, or C); color (green 
or wax); style (whole, cut, or shoestring) ; sieve size (1, 2, hie ieee 


6, or combination) ; minimum drained weight ; size and kind of con- 
tainer. 
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Beans, Snap, frozen: Specify grade (A, B, or C); type (round or 
flat) ; color (green or wax); style (whole, cut, or shoestring) ; size 
and kind of packaging. 

Beets, canned: Specify grade (A or C) ; style (whole, sliced, diced, 
quartered, shoestring, or cut) ; range of count, if packed whole; mini- 
mum drained weight; size and kind of container. 

Blackberries, canned: Specify grade (A, B, C, D, or E); type of 
pack if heavy pack (not less than 80 ounces drained weight in No. 10 
cans) is desired; sirup density; minimum drained weight; size and 
kind of container. 

Broccoli, frozen: Specify grade (A or B) ; range of count of units; 
size and kind of packaging. 

Carrots, canned: Specify grade (A or C); style (whole, sliced, 
diced, quartered, shoestring, or cut) ; minimum drained weight; size 
and kind of container. 

Cauliflower, frozen: Specify grade (A or B); style (clusters or 
quarters) ; size and kind of packaging. 

Cherries, Red sour, pitted, canned: Specify grade (A or C); sirup 
density if sirup pack is desired; minimum drained weight; size and 
kind of container. 

Cherries, Red sour, pitted, frozen: Specify grade (A or C) ; pack- 
ing medium (sugar or sirup) ; if sugar pack is desired proportion of 
sugar (for example, 2+1,3+1,4+1, or 5+1); if sirup pack is 
desired, sirup density ; size and kind of packaging. 

Cherries, sweet, canned: Specify grade (A, B, C, D, or E); style 
(pitted or unpitted); type (light sweet or dark sweet); range of 
count if unpitted are desired; sirup density; minimum drained 
weight; type of pack if heavy pack pie (not less than 86 ounces 
drained weight in No. 10 cans) is desired; size and kind of container. 

Corn, canned: Specify grade (A, B, or C); style (cream or whole- 
grain) ; color (white or golden) ; size and kind of container. 

Corn, whole-grain, frozen: Specify grade (A, B, or C); color 
(golden (yellow) or white) ; size and kind of packaging. 

Currants, Zante, dried: Specify grade (A or B); type (Black 
Zante or White Zante) ; size and kind of packaging. 

Figs, Kadota, canned: Specify grade (A, A SPLIT, B, B SPLIT, 
or D); sirup density; minimum drained weight ; range of count; size 
and kind of container. 

Fruit Cocktail, canned: Specify grade (A or B); sirup density; 
minimum drained weight; size and kind of container. 
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Fruit for Salad, canned: Specify grade (A or B); sirup density ; 
minimum drained weight; size and kind of container. 

Fruit Preserves (or Jams), canned or bottled: Specify grade (4 
or B); type (J—prepared from single variety ; II—prepared from 
mixture of varieties) ; variety (for example, apple, apricot) ; size and 
kind of container. 

Grapefruit, canned: Specify grade (A, B, or Broken); style 
(whole segments or broken); sirup density; size and kind of con- 
tainer. 

Grapefruit Juice, canned: Specify grade (4 or C) ; whether sqweet- 
ened or unsweetened; whether concentrated or single strength, and 
degrees Brix, if concentrated; size and kind of container; also net 
contents (minimum) if in large size containers, such as gallons. 

Lemon Juice, canned: Specify grade (A or C) ; whether sweetened 
or unsweetened; whether concentrated or singie strength, and degrees 
Brix, if concentrated; size and kind of container; also net contents 
(minimum) if in large size containers, such as gallons. 

Mushrooms, canned: Specify grade (A or C); style (whole, but- 
ton, sliced, or stems and pieces); size (No. 0, 1, 2, 3, 4, or 5) if 
whole or button is desired; minimum drained weight; size and kind 
of container. 

Okra, canned: Specify grade (A or C) ; size and kind of container. 

Olives, ripe, canned: Specify grade (A, B, or C); type (dark ripe 
or green-ripe) ; size in count range; size and kind of container. 

Orange Juice, canned: Specify grade (A or C); whether sweet- 
ened or unsweetened; whether concentrated or single strength, and 
degrees Brix, if concentrated; size and kind of container; also net 
contents (minimum) if in large size containers, such as gallons. 

Peaches, canned: Specify grade (A, B, C, D, or Solid Pack) ; type 
(Freestone or Clingstone); style (whole, halved, quartered, or 
sliced) ; range of count; sirup density; size and kind of container. 

Peaches, dried: Specify grade (A, B, or C); type and variety 
(Freestone (Muir, Lovell), etc. or Clingstone) ; size (1, 2, 3, 4, 5, or 
6); size and kind of packaging. 

Peanut Butter, canned or bottled: Specify grade (A or C); finish 
(fine, medium, or coarse); color (light or heavy roast); size and 
kind of container. 

Pears, canned: Specify grade (A, B, C, D, E, or F); variety 
(Bartlett, Kieffer, or other) ; style (whole, halved, quartered, sliced, 
diced, or mixed pieces of irregular sizes and shapes) ; range of count; 
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sirup density ; minimum drained weight; size and kind of container. 

Pears, dried: Specify grade (A, B, or C) ; size (1, 2, 3, 4, 5, or 6); 
size and kind of container. 

Peas, canned: Specify grade (A, B, or C) ; type (early or sweet) ; 
sieve size (No. 1, 2, 3, 4, 5, 6, or 7) ; size and kind of container. 

Peas, frozen: Specify grade (A, B, or C); size (No. 1, 2, 3, 4, 5, 
6, or /) ; size and kind of container. 

Peas, Black-eye, canned fresh: Specify grade (4 or C); size and 
kind of container. 

Pickles, Cucumber, canned, bottled or barreled: Specify grade 
(A or C); type; style; size and kind of container. 

Pimientos, canned: Specify grade (A, A PIECES, C, or C 
PIECES) ; style (whole or pieces) ; size and kind of container. 

Pineapple, canned: Specify grade (A, B, or C); style (slices 
(whole), half slices, broken slices, crushed, tidbits, chunks) ; sirup 
density ; minimum drained weight ; count and size per can if whole or 
half slices are desired; size and kind of container. 

Pineapple Juice, canned: Specify grade (A or C) ; size and kind of 
container. 

Plums, canned: Specify grade (A, B, C, D, or E) ; variety (green- 
gage plums, yellow egg plums, or fresh Italian prunes) ; style (whole 
or halves) ; range of count if whole is desired; sirup density; mini- 
mum drained weight; size and kind of container. 

Potatoes, Sweet, canned: Specity grade (4 or C); type (vacuum 
pack, dry pack, or sirup pack); style (whole, pieces, or mashed) ; 
size and kind of container. 

Prunes, dried: Specify grade (A, B, or C); type (French, Italian, 
or Imperials, Sugars, or a mixture of the two); range of size, de- 
pendent on type (for example, 20/30, 30/40, 40/50 count) ; size and 
kind of container. 

Pumpkin (and Squash), canned: Specify grade (4 or C) s size 
and kind of container. 

Raisins, processed: Specify grade (A or B); types (Thompson 
seedless (Sultanina) (a) unbleached (natural), (b) sulphur bleached 
or golden bleached, (c) soda dipped, Muscats, or Sultana) ; size of 
Thompson seedless (small (midget), medium, large, custom) or of 
Muscat (4 Crown, 3 Crown, 2 Crown, or 1 Crown) ; color, if Thomp- 
son seedless bleached or golden bleached is desired (extra fancy 
color, fancy color, extra choice color, or choice) ; size and kind of 


container. 


372 FOOD REGULATION AND COMPLIANCE 


Raspberries, red, canned: Specify grade (A, B, C, D, or E) ; sirup 
density ; minimum drained weight; size and kind of container. 

Raspberries, red, frozen: Specify grade (A or B); packing me- 
dium (added sugar, sirup, or without sugar) ; if sugar pack is desired, 
specify proportion (for example, 2+1, 3+1, 4+1, 5+1); if 
sirup pack is desired, specify density; size and kind of packaging. 

Sauerkraut, canned, barreled, or bulk: Specify grade (4 or C); 
style (shredded or chopped) ; size and kind of container, 

Spinach and other Greens, canned: Specify grade (4 or C) ; kind 
of greens if other than spinach; minimum drained weight; size and 
kind of container. 

Spinach, frozen, Specify grade (A or B); size and kind of con- 
tainer. 

Strawberries, frozen: Specify grade (A or B); style (whole or 
sliced) ; size (small, medium, or large); packing medium (sugar or 
sirup); if sugar pack is desired, specify proportion (for example, 
3 +1); if sirup pack is desired, specify density ; size and kind of con- 
tainer. 

Succotash, canned: Specify grade (A, B, or C); size and kind of 
container. 

Tomatoes, canned: Specify grade (A (whole), A, B, or C); size 
and kind of container. 

Tomato Catsup, canned or bottled: Specify grade (A or C); size 
and kind of bottle or container. 

Tomato Juice, canned or bottled: Specify grade (A or C); size 
and kind of bottle or other container. 

Tomato Pulp, canned: Specify grade (A or C); specific gravity; 
size and kind of container. 


From the suggestions given above, a detailed description of 
the canned product may be developed to meet any particular re- 
quirements. 


Other purchase specifications 


In preparing purchase specifications for processed fruits and 
vegetables the purchaser is confronted with the problem of what 
subject matter to include in addition to the description of the 
product outlined above and, specifically, requirements to be im- 
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posed upon the seller. Moreover, there is always the question of 
individual requirements. Doubtlessly, forms for this purpose 
have been devised by large buyers; nevertheless these suggestions 
will be of material advantage either in designing new specifica- 
tions or revising those now in use. The recommendations as to 
other basic provisions should be followed to assure delivery of a 
product meeting the buyer’s requirements. It may be recognized 
of course that more satisfactory performance may be attained by 
including stipulations in the specifications, invitations for bids, or 
contract regarding inspection, guarantees, responsibility for mer- 
chandise tendered, and payments. The following recommen- 
dations, moreover, have the advantage of representing the 
recognized commercial practices on the subject.17 


DETAILED SUGGESTIONS FOR OTHER PROVISIONS OF 
SPECIFICATIONS 


A. Bip SAMPLES 


Some purchasing departments require that bidders submit samples 
of the merchandise they propose to deliver prior to the opening of the 
bids. If specifications or invitations for bids stipulate the grade of 
the product desired, together with other descriptive information, it 
should be unnecessary to have samples submitted with bids. U. S. 
Department of Agriculture certificates of grade covering lots pro- 
posed for delivery or covering merchandise inspected in a plant oper- 
ating under continuous factory inspection may be accepted in lieu of 
bid samples. 

If bid samples are required, they should be furnished as required 
in the purchaser’s specifications or invitation for bids. The following 
suggestions might be applicable to bid samples: 


Bid samples should be delivered to the purchaser as desig- 
nated in the “Invitation for Bids” prior to the date the proposals 
are to be opened. Samples arriving during or after the date set 
for the opening of bids or failure to submit samples when re- 
quired should disqualify the bid. 

At least two bid samples should be submitted by each bidder 
at bidder’s expense. One sample should be cut and the other 
should be retained by the purchaser, if the bid sample opened is 


™ These recommendations are reprinted from WILLIAMS, op. cit. 
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found to be acceptable. The retained sample should be cut if the 
delivery does not comply with specifications. If requested, sam- 
ples of unsuccessful bidders should be returned to the bidder at 
his expense. 

Each sample should be plainly marked with the related item 
number, name of product, name of bidder, and other pertinent 
information. A list of samples being sent should accompany the 
bid; a carbon copy of this list should be enclosed in the package 
containing bid samples. Unless such lists are properly filled out, 
unaccepted samples should not be returned but should be dis- 
posed of in such manner as is deemed advisable. If samples of 
more than one class of merchandise are packed in a single pack- 
age, each class of samples should be wrapped and marked sep- 
arately or should be placed in separate compartments and 
distinctly marked. 

Cases containing bid samples should be plainly marked “sam- 
ples,” with the name of the bidder in the upper left-hand corner, 
and should be addressed to the purchasing agency. All charges 
for transportation of samples, including cartage, should be pre- 
paid by the bidder, and no package of samples should be accepted 
unless all charges have been prepaid. 

Proposals should not be enclosed in the package containing 
bid samples. Envelopes containing bids should be sealed and 
marked in the upper left-hand corner with the name and address 
of the bidder and should be addressed to the purchasing agency. 
The date and hour of opening of the bids should also be shown. 


B. FINAL INSPECTION OF DELIVERIES 


Inspection at destination by a qualified person to determine whether 
or not delivery conforms with requirements of the specification should 
entail little difficulty. The contractor may provide that the vendor be 
required to submit U. S. Department of Agriculture certificate of 
grade to substantiate his claim of the grade offered. 


if 


U. S. Department of Agriculture certificates of grade may be 
used as evidence of good delivery, provided the certificates bear 
a date not more than 60 days prior to date of delivery and satis- 
factory evidence indicates that the identical lot originally graded 
is the lot delivered. 

Ordinarily the identity of a delivery may be established by 
the following evidence: 
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a. If delivered merchandise bears embossed code marks identi- 
cal with those on goods originally graded. 

b. If certificates of grade are accompanied by certificates of 
loading or other evidence denoting subsequent shipment of 
lots covered by certificates of grade. 

With satisfactory evidence indicating that the goods are those 
from which samples were originally drawn and graded, inspec- 
tion at destination should not be necessary. 

Merchandise bearing the Department of Agriculture’s shield 
which denotes that the grade has been certified and that the 
product has been packed under continuous inspection need not 
be subjected to further inspection. 

In the event a question arises as to whether delivery has been 
made from the lot originally graded or if there is evidence that 
substitution has been attempted, the purchaser may submit sam- 
ples to the Office of Distribution, War Food Administration, 
Department of Agriculture. Expense incident to grading for 
these reasons should be borne by the contractor in the event it is 
found that the delivery does not meet the grade requirements of 
the specification; otherwise, such expenses should be for the 
account of the receiving agency. 

. Bid Samples. If a bid is awarded on the strength of bid samples 
and the delivery does not comply with specification, the retained 
bid samples may be cut by the purchaser as a further check. 
Purchasers who wish to ascertain the quality of bid samples or 
the quality of samples from delivered merchandise may specify 
that samples are subject to inspection by the Office of Distri- 
bution of the U. S. Department of Agriculture. The cost of 
inspection of bid samples should be borne by the bidders, and 
all costs incident to the inspection of samples from deliveries 
should be borne by the contractor. 

. Drained weights should be determined after draining the re- 
spective commodities as outlined in the U. S. standards for 
for grades of these products. Drained weights of commodities 
in which unavoidable variations in drained weights occur should 
be averaged, provided the drained weight is not more than 10 
percent below that required in the specification. If the delivery 
is satisfactory in all respects except that the drained weight re- 
quirement is not met, the merchandise may be accepted at the 
option of the purchaser, provided: 
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a. The contractor agrees that a proportionate deduction for 
the deficiency shall be made in settlement, or 

b. The contractor agrees to furnish additional merchandise to 
compensate for the deficiency. 


C. ACCEPTANCE OR REJECTION OF MERCHANDISE 


Final inspection and acceptance or rejection of the merchandise 
should be made as provided in specifications or invitations for bids. 
This final inspection should be conclusive except for latent defects, 
fraud, or such gross mistakes as amount to fraud. Notice of acceptance 
or rejection should be made as promptly as practicable, but failure to 
inspect and accept or reject merchandise should not impose liability 
on the purchaser for merchandise that is not in accordance with the 
specifications. 


D. CoNnTRACTOR’s RESPONSIBILITY 


1. Guarantees for swells. A contractor should guarantee mer- 
chandise against swells for a period of 12 months after delivery. 
The term “swells” refers to flippers, springers, hard swells, or 
to cans out of condition for any reason whatsoever. 

2. Delivery and Rejected Merchandise. The contractor should be 
responsible for merchandise until delivery at designated point. 
The contractor should bear all risk on rejected merchandise after 
notice of rejection. Where final inspection is at point of origin 
but delivery by contractor is at some other point, the contractor’s 
responsibility should continue until delivery is accomplished. 

3. Delays. If the contractor refuses or fails to make deliveries of 
the merchandise within the time specified, or any extension of 
time, the purchaser may terminate the right of the contractor 
to proceed with deliveries or the portion of the delivery on which 
there has been a delay. The purchaser may wish to reserve the 
right to purchase similar merchandise in the open market or 
secure the manufacture and delivery of the merchandise by con- 
tract or otherwise. The contractor should be liable for any ex- 
cess cost to the purchaser unless the delay is due to unforeseen 
causes beyond the control and without the fault or negligence of 
the contractor, including, but not restricted to, acts of God or 
of the public enemy, fires, floods, epidemics, quarantine restric- 
tions, strikes, freight embargoes, and unusually severe weather. 
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Excess costs occasioned by delays caused by sub-contractors 
should be at the expense of the contractor. 

The contractor should be obligated to notify the purchaser 
in writing, within a stipulated number of days from the begin- 
ning of such delay, of the causes of delay. 


E. RESERVATIONS 


If, in the judgment of the purchaser, his interests require it, the 
right should be reserved to reject any and all bids, to waive technical 
defects, and to accept or reject any part of any bid. If, in the opinion 
of the purchaser, there has been a failure to perform faithfully any 
of the contract stipulations or a willful attempt to impose upon the 
purchaser articles inferior to those required under the contract, the 
right should be reserved to declare any contractor in default. It 
should be understood and agreed that when a contractor has been 
declared in default the purchaser may purchase during the remainder 
of the contract period the articles covered by the contract without 
furnishing the defaulting contractor an order therefor and that any 
excess cost over the original contract price will be charged to the 
defaulting contractor. 


F. PAYMENTS AND DISCOUNTS 


The contractor should be paid for accepted merchandise at the 
prices, less discounts, stipulated in properly certified invoices or 
vouchers. Unless otherwise specified, payments should be made for 
partial deliveries accepted by the purchaser when payment for the 
amount due is warranted or when payment would equal or exceed 50 
percent of the total amount of the contract. 

When discounts are quoted for payment within a specified time, it 
should be understood and agreed that the discount period begins with 
the date of acceptance of material and submission of properly certi- 
fied invoices or vouchers. 


Dairy and poultry products 


Among the grade specifications promulgated for dairy and 
poultry products are tentative United States grades for churn- 
ing cream, established in order to place the purchase of cream 
from producers on an equitable basis, particularly at creameries 
and cream stations. The grades are also valuable in that they pro- 
vide a classification of cream according to its value for the manu- 
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facture of butter of the various market grades. In addition, 
tentative standards for milk, dried skim and dried whole milk 
were recommended in 1943. These grade standards are not to be 
confused with the quality standards recommended by the Milk 
Ordinance and Code prepared by the U. S. Public Health Service, 
which distinguishes grades by “A,” “B,” and “C.” The latter 
are based, generally, upon bacteria count, and are consumer 
grades rather than marketing differentials.** 

Quality standardization of butter was begun as early as 1918; 
the most recent grade standards—for creamery butter—were pro- 
mulgated in 1943. The standards developed by the Department 
rather closely follow established trade practice. Thus in the case 
of creamery butter, quality is determined on the basis of flavor, 
body, color, and salt. 

Federal grades are provided for only one type of cheese: 
American Cheddar. Previous to 1923 commercial grading of 
American Cheddar cheese was based upon specifications pre- 
pared by State agricultural colleges in cooperation with leaders 
in the industry and the American Dairy Science Association. In 
the past, the particular requirements or preferences of a certain 
market had considerable influence upon its commerical grading. 
However, today, although market requirements may still exert 
some effect upon commercial grading, the work carried on by 
agricultural colleges, the American Dairy Science Association, 
and the United States Department of Agriculture has resulted 
in developing uniform requirements and specifications for Ameri- 
can Cheddar cheese. It may in consequence be said that cheese 
graded in accordance with the present Federal specifications is 
recognized in every section of the country. 

It must be conceded that Cheddar cheese is probably more 
difficult to grade than any other dairy product because the flavor 
and body characteristics of the product change as the cheese cures. 
To simplify the grading, accordingly, the new tentative standards 
are set up in three age groups, with specifications for each group. 


* See Milk Ordinance and Code, Public Health Bulletin No. 220 (1939 ed.), 
U. S. Public Health Service, Washington, D. C. 
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This division is dictated in large part by existing marketing 
practices. A considerable proportion of Cheddar cheese produced 
in this country is placed on the market when less than a month 
old; it is known as fresh or current stock. When it is held from 
two to four or five months before being placed in consumer chan- 
nels it is designated as medium cure. Cheese which is held for 
a year or more is placed on the market as aged cheese. 

The new tentative standards are divided into four grades. Any 
cheese in any of the age groups may be placed in any one of the 
four grades, depending upon the characteristics of the flavor, 
body and texture, color, and finish. 

Standards and grades for eggs have been developed with the 
objective of meeting the varying needs of the different branches 
of the trade—buyers, wholesalers, and retailers. While the factors 
on which the quality of individual eggs are judged are shell, air 
cell, yolk, and white, the grades used by different groups in the 
trade differ in the permitted range of quality and tolerances. 
The reasons for such variations are evident. A wholesale handler 
of eggs, buying a carload lot of U. S. Grade “AA,” would find 
it difficult to obtain a straight car of that precise quality. He 
must, moreover, recognize that in commercial candling operations 
mistakes in grading cannot be entirely avoided and some loss is 
inevitable. The wholesale grades consequently allow a greater 
tolerance or percentage of lower-quality eggs. However, each 
wholesale grade is divided into two or more subgrades, which 
are distinguishable between themselves in the percentage require- 
ments of each quality, which may range from 80 percent of the 
specified grade to only 20 percent of the specified grade. Atten- 
tion should be called to the fact that most of the United States 
standards for grades of eggs were revised during 1942-1943. 
Official United States standards for quality of individual eggs 
were promulgated to take the place of the previous standards. 
Tentative United States Consumer Grades for Shell Eggs were 
issued, replacing the tentative United States retail grades formerly 
in use, and Tentative Standards for Procurement Grades for 
Shell Eggs were substituted for United States export grades for 
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eggs. Wholesale grade standards were also revised. Incidentally, 
considerable work is being done in formulating specifications for 
dried eggs, and although no United States grades have been 
issued for these products, the data have been utilized in govern- 
mental purchases. 

These considerations, of course, do not affect the retailer, nor 
would they be practical to apply to consumer transactions, where- 
in the purchaser must be furnished with a product that is as nearly 
uniform in quality as possible. The retail grades accordingly 
require a minimum of 80 percent of the specified quality from 
which the grade takes its name. 

Standardized grades for dressed poultry were first issued in 
1927 and were initially applied to dressed turkeys. Shortly 
thereafter similar standards were prepared for other types of 
poultry, such as chickens, ducks, geese, guineas, and squabs. In 
1943 tentative United States standards for classes and grades for 
dressed turkeys, dressed chickens, and dressed ducks, geese, 
guineas, and squabs were issued to replace the standards formerly 
in use. Although still tentative, they are quite detailed, and are 
subdivided according to age, sex, method of picking, undrawn 
or eviscerated, milk- or grain-fed, method of dressing, method 
of packing, and weight. For example, there are dry-picked young 
tom turkeys, semiscalded milk-fed broilers, ice-packed scalded 
fowl, and frozen young ducks. 

While most graded poultry is stamped on the box in which 
the birds are packed, the practice of marking individual birds 
with a grade tag is increasing. In such an event, they must con- 
form to the specifications for U. S. Grade AA, U. S. Grade A, 
or U. S. Grade B. 

Tentative United States standards for grades of live poultry 
and live domestic rabbits have also been formulated. They are 
generally intended to be used to grade live poultry and rabbits 
as they are received from producers, in order that a suitable and 
equitable price differential may be applied. Likewise, they find 


application at terminal markets in transactions with the slaugh- 
terers. 
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PRODUCTS 

Effective Date 
Buliec . fs). - . . February 1, 1943 
Eggs, Shell (Bulk) ran ~~ Owholesles ee eA prilie12/ 4044 
Eggs, Shell (Bulk) U.S. Consumer. . . . December 23, 1942 
Eggs, Shell (Bulk) U.S. Procurement. . . January 9, 1943 
Eggs, Shell (Individual) . . . . . . . January 2, 1943 
Chickens, Dressed. . . . ; . September 22, 1943 
Ducks, Geese, Guineas and rate reed . September 22, 1943 
POV ve "2 - «© » « « » .» November J, 1943 
Rabbits, Dressed Borie Ee er ok BTN OI IL Ee 
Turkeys, Dressed . . . . . . . . . . September 22, 1943 

Recommended 

Cheese, American (whole milk). . . . . . . . . . «(1943 
Cream, churning . . i ge se Chas 
Milk, Dried Skim and Bred Whole Milk . reg? fC) eee 
eth amenmminainges DC) a ee 


Grains 


Although grain grading has been in force for almost 90 years, 
for the greater part of that period the utmost confusion existed 
in the trade because there was uniformity neither in the grades 
themselves nor in their application. Each of the leading grain- 
producing States possessed its own standards. In addition many 
boards of trade and chambers of commerce adopted their own 
grades and exercised supervision over the grading of incoming 
and outgoing shipments. To illustrate the nature of the difh- 
culties that constantly arose, we have but to consider the diversity 
of opinions regarding moisture content, perhaps the most impor- 
tant factor in grading grain since the keeping quality of the prod- 
uct in storage and in transit is dependent upon the degree of dry- 
ness. The terms then in use—dry, reasonably dry, damp, and wet 
—were patently susceptible of different definitions and possessed 
varying meanings to buyer and seller. Thus, hard winter wheat 
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showing 15 or 16 percent moisture was frequently certified as dry. 
The result was a series of complaints from grain exchanges and 
from American consuls in European countries to the effect that 
wheat from this country was arriving in a heated, musty, and 
damaged condition. 

This situation finally convinced the grain trade of the advan- 
tages of national standardized grades. As a result, Congress in 
1916 enacted the United States Grain Standards Act. This leg- 
islation has previously been described and no purpose will be 
gained by repeating its provisions at this time. The first official 
standards promulgated under its authority were for shelled corn, 
effective December 1, 1916. In the following year standards for 
winter and spring wheat were established. 

The original standards have seen amendment a number of 
times since then to more effectively meet the requirements of 
industry. During the year 1934 a complete revision was made in 
the standards for wheat, corn, oats, feed oats, mixed feed oats, 
barley, rye, and grain sorghums. At the same time new standards 
were promulgated for mixed grain and for flaxseed. The primary 
objective in the revision was to modernize the standards in the 
light of present-day commercial practices, and to direct attention 
to superior or premium qualities in several of the grains, for ex- 
ample, heavy and extra-heavy oats, and barley suitable for malt- 
ing purposes. Since this revision the standards have been 
amended in several respects. With the amendment of the Act 
in 1940 to include soybeans official grain standards for this com- 
modity were promulgated. These were revised in 1941 and there- 
after amended in 1942. 

Generally speaking, the factors that determine the commercial 
grade of grain may be summarized as (1) the percentage of 
moisture content; (2) pounds test weight per bushel; (3) per- 
centage of foreign material; (4) percentage of damaged kernels ; 
(5) percentage admixture of other grains or other classes of the 
same kind of grain, and (6) “condition”—for example, whether 
the grain is cool and sweet, or musty, sour, heating, or hot. 

For standardization purposes grains are divided into classes, 
and in some instances, into further subclasses. Thus wheat falls 
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into the following seven classes: Hard Red Spring wheat, Durum 
wheat, Red Durum wheat, Hard Red Winter wheat, Soft Red 
Winter wheat, White wheat, and Mixed wheat. With the ex- 
ception of Red Durum wheat and Mixed wheat, each of these 
classes are further divided into two or more subclasses. 

It must be noted that protein determination is not one of the 
factors of the wheat standards. Although protein content plays 
an important role in the marketing of wheat, there exists no 
Federal service for its testing, but the services of a chemist are 
required to make the determination. 


U. S. STANDARDS ISSUED FOR GRAIN UNDER 
UW Ss. GRAIN SPFANDARDS ACT 


Promulgated Revised Amended 
uit eee Te ISG 1934 1935; 1937 
iy heats se e917 1934 1934; 1935; 1937 
Oats Pert. 2°43 919 1934 1935; 1937; 1941 
Meneane es? oy 4 xy 1923 1934 1934; 1935; 1941 
Grain Sorghums. . . 1924 1934 1935 
Heed Oats:. <« .. . . 1925 1934 1935 
Mixed Feed Oats . . 1925 1934 1935 
| ie ee ee eae 46 1934 1935; 1937 
Mixed Grain . . . . 1934 1934; 1935 
Flaxseed ... . . 1934 1935 
Baypeas, >. s, - ~ 1940 1941 1942 


Copies of the full text of these standards may be obtained by writing Office of Distribu- 
ra Var Boot feet eid Washington 25, D.C.) 





Hay and related products 


Hay standardization studies were commenced by the Bureau 
of Agricultural Economics as early as 1920, although it was not 
until three years later that the first standards were recommended 
for Timothy, Clover, and Grass hay. The program was extended 
to other types and on September 1, 1925 the Secretary of Agri- 
culture promulgated such standards as the official standards of 
the United States for the inspection and certification of such 
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hays. Since that time the specifications have been subject to minor 
revisions and additions, the last of which became effective in 
April, 1936. Standards for Wheat, Oat, Barley, Rye, and Rice 
straw were promulgated July 1, 1932; they were last revised, 
effective April, 1936.?° 

The official hay standards of the United States now comprise 
standards for nine major groups of hay: (1) Timothy and Clover 
hay; (2) Alfalfa and Alfalfa Mixed hay; (3) Prairie hay; (4) 
Johnson and Johnson Mixed hay; (5) Grain, Wild Oat, Vetch, 
and Grain Mixed hay; (6) Soybean and Soybean Mixed hay; 
(7) Grass hay; (8) Mixed hay; and (9) Lespedeza and Les- 
pedeza Mixed hay. In addition, tentative standards for Cowpea 
and Cowpea Mixed hay were recommended in 1940, and for 
Peanut hay in 1943. These groups—with the exception of Grass 
and Mixed hays—are based on the combinations of various kinds 
of hay commonly found in association in the chief areas of prod- 
uction and the principal markets of the United States. Thus Tim- 
othy and Clover hays are grouped together because these varie- 
ties are grown in quantity in the same geographic regions and 
frequently in mixture with each other. Grass hay gains its des- 
ignation from grasses such as Johnson grass, upland and midland 
prairie grasses, grain cut for hay, cane, millet, and Sudan 
grass, which give it its grassy appearance. Mixed hay, on the 
other hand, comprises combinations of the different types of hay, 
included within the United States standards, that are not as defi- 
nitely recognized in hay-marketing practices as the combinations 
specifically mentioned. 

Each of the groups of hay are, in turn, divided into their own 
classes and grades. It must be noted that the term class as em- 
ployed in the standards is used to describe the kind of hay or the 
mixtures of various kinds; it carries no reference to quality or 
to condition. As a matter of fact, class names—such as Timothy, 
Clover, Alfalfa, Timothy Light Clover Mixed, and similar des- 
ignation—are merely a terse description of the kinds and mix- 
tures of the particular hay. In this connection the first word in 
each class name usually indicates the kind of hay that predomi- 


~ee Handbook GS 304, revised, U. S. D. A, 
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nates in that class; succeeding words, if present, describing the 
type of hay mixed with the predominant kind, and whether this 
mixture is light or otherwise. For example, the class name 
“TIMOTHY LIGHT CLOVER MIXED” serves to describe a hay mix- 
ture in which timothy predominates and in which the clover por- 
tion is of minor importance. 

The United States hay standards employ the term grade to de- 
scribe the quality of the product, which varies in all classes, 
dependent upon the conditions under which the hay was produced. 
Thus each class of hay is divided into three numerical grades: 
U.S. No. 1, U.S. No. 2, and U. S. No. 3. In addition, a Sample 
grade is applied to inferior hay below the numerical grades in 
quality. 

It is noteworthy that twenty-five States have adopted the 
United States standards as official State standards. In addition, 
the standards are used as a basis for all hay purchases of the 
Federal government. 


U. S. STANDARDS ISSUED FOR HAY AND RELATED 


PRODUCTS 

Effective Date 
Alfalfa and Alfalfa Mixed Hay . .... . . . April, 1936 
Tommuveandecanver: Hay Go. Fl Sos. es Aprils 1936 
ie hte Cota oF) ee ent Bae we op Ma MeO ee ene 
Johnson and Johnson Aeged ay ane . « « April, 1936 
Grain, Wild Oat, Vetch, and Grain Mixed ey oun 5 April 330 
Lespedeza and Lespedeza Mixed Hay . . . . . . April, 1936 
Soybean and Soybean Mixed Hay . . ... . . April, 1936 
mee TeR Avett ge ee eh alg ee April 1936 
Mixed Hay . . . April, 1936 
Straw (Wheat, Oat, Bogie ee. Hae Rice ay . April, 1936 

Recommended 
Cowpea and Cowpea Mixed cand » oa a & Tee ce May, 1940 
Penne Hay «5...» a Ee ee rs ee 


(Copies of the full text of these standards may be obtained by writing Office of Distribu- 
tion, War Food Administration, Washington 25, D.C.) 


a 
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Beans and peas 


United States standards for dry edible beans were first issued 
September 1, 1926. They were made official by promulgation in 
1931. Since that time a number of revisions have taken place, 
the last effective as of September, 1941. 

The first step in standardization is the classification of the 
beans. At present the United States standards cover all com- 
mercial classes. Each class, in turn, is divided into the three 
customary numerical grades, such as U. S. No. 1, U. S. No. 2, 
and U. S. No. 3, with the exception of Lima and Baby Lima 
beans, whose grade designations are U. S. Extra No. 1, U. S. 
No. 1, and U. S. No. 2. Beans which fail to meet the require- 
ments of any of the higher grades are denominated ‘“U. S. Sub- 
standard,” and, if out of condition, “U. S. Sample grade.” 
Special grades also are provided for beans of “Handpicked” 
quality. 

The grade or quality of beans depends on a number of factors 
of varying importance. These include their wholesomeness for 
food purposes, and their relative commercial value as evidenced 
by their general appearance, their degree of freedom from mois- 
ture, and such defects as split beans, damaged beans, foreign 
material of any nature, and mixtures of other kinds or classes 
of beans. 

The expanding production of soybeans also necessitated the 
establishment of grade standards for this versatile product. After 
extensive studies of marketing practices and industrial and com- 
mercial requirements, tentative standards for this commodity 
were issued in 1925. Subsequently they were revised, official 
United States standards being published in 1935. However, with 
the amendment of the United States Grain Standards Act in 
1940 soybean standards were promulgated under that Act, super- 
seding standards previously issued under any other authority. 

In November, 1942, permissive standards for lentils became 
effective. This adds another legume to the members of the pulse 
family which have now been standardized by grade. 

United States standards, tentative in nature, were issued August 
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1, 1933 for use in the grading and marketing of dry peas. The 
standards deal with four major commercial classes of peas— 
Alaska, Bluebell, First and Best, and White Canada—and in ad- 
dition provision is made for the grading of peas not specifically 
classified. After a revision, these standards were made official, 
effective June 10, 1935. They were last revised on July 20, 1937. 
Supplementing this program, official standards were promulgated 
on August 10, 1937 for split peas. 


U. S. STANDARDS ISSUED FOR BEANS AND PEAS 


Effective Date 


emery CNUIC, 4 si was sis. 6. a. = wo september, 1941 
Pee ee ae 8 re ee, CL. November, 41942 
Demet y ier ee veer oe fee 8. i eo S20 193s 

eee ete ey eee se Se ee. Gs ow «Angst dO, 1957 


(Copies of the full text of these standards may be obtained by writing Office of Distribu- 


tion, War Food Administration, Washington 25, D.C.) 





Livestock and meats 


The need of a comprehensive system of standardization for 
livestock and dressed meat was recognized for many years be- 
fore the University of Illinois laid the foundation for such a 
program by its publication of a bulletin entitled Market Classes and 
Grades of Cattle with Suggestions for Interpreting Market Quo- 
tations. These investigations were employed as a basis when the 
Department of Agriculture assumed the responsibility of develop- 
ing a complete system of classification for livestock and dressed 
meats. 

The first official United States standards for grades of carcass 
beef were established July 1, 1926. These were followed in 1928 
by official standards for slaughter cattle, vealers and slaughter 
calves, and veal and calf carcasses. In 1931 lamb, yearling mut- 
ton, and mutton carcasses specifications were promulgated. In 
addition to these official standards, tentative standards for lambs 
and sheep, slaughter hogs, and stocker and feeder cattle and calves 
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have been recommended for livestock, and in the field of dressed 
meats, pork carcasses and fresh cuts. Changes in grade names 
and grade specifications for beef were made in July, 1939. 

The war has also necessitated slight revisions. For example, 
for the duration Prime grade beef has been combined with Choice 
grade. The regulations of the Office of Price Administration, 
furthermore, require the use of letter symbols applied by the 
slaughterer to designate the grade of meat that has not been 
officially graded instead of the names of the grades. The names 
of the U. S. official grades of meat and their letter equivalents 
are as follows: 


Kind of Meat USDA Grade OPA Grade 
Beef, veal, lamb U.S. Choice AA 
Beef, veal, lamb U.S. Good A 
Beef, veal, lamb U.S. Commercial B 
Beef, veal, lamb U.S. Utility | & 
Lamb Lj, Scull D 
Beef U.S. Cutter and Canner D 
Veal Uy eco D 
Mutton U.S. Choice = 
Mutton U.S. Good S 
Mutton U.S. Commercial M 
Mutton U.S. Utility and Cull R 


The trend toward simplification of livestock and dressed meats 
grades—which began in 1939 by revising the carcass beef classi- 
fication whereby steer, heifer, and cow beef is now graded on a 
single standard—will no doubt continue. 

Regardless of the grade designations, however, it is interesting 
to note that the grades for livestock are generally based on three 
basic factors. The first is conformation: the build, outline, or 
contour of the animal. Conformation is dependent to a consid- 
erable degree upon the size and shape of the bones and muscles, 
and the proportions between the different primal parts, such as 
a round, loin, rib, or shoulder. Breeding is, of course, a material 
factor, although, except in the case of very young animals, sex 
condition exerts an important influence, 
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The second factor in grading to be considered is finish, which 
in short involves the quantity, quality, and distribution of fat. 
Similarly to conformation, it is governed somewhat by the ani- 
mal’s inherited tendencies or breeding. However, it depends 
principally on the nature of the feed, the sex condition of the 
animal, and the methods of handling. The last consideration is 
quality, which is, strictly speaking, a characteristic of the muscle 
or lean meat of the animal and of the intramuscular and inter- 
cellular fat to be found there. Although quality in the live animal 
is difficult to define, experienced stockmen appear to be able to 
judge it from certain external evidences with a fair degree of 
accuracy. 

It is to be noted that grades for dressed meats generally cor- 
respond in number and grade designations with those of the live 
animals. However, although these are, in the main, based on the 
same factors representing grade in livestock, the color of the flesh, 
fat, and bone may also be given consideration. 


U.S. STANDARDS ISSUED FOR LIVESTOCK AND MEATS 


LIVESTOCK 
Slaughter Cattle ere ee ee Let ood 
Vealers and Slaughter Calves. . . . . . July 16, 1928* 
Stocker and Feeder Cattle and Calves. . . 1938+ 
Patina sicepi.. ©.) oe ee ee 198 OT 
Propeesinmehter: neat tee ti. ue ssi ey 19304 

MeEatTS 
Beef Carcasses and Cuts . ... .. . May, 1942* 


Veal and Calf Carcasses .. . October 5, 1940 * 


Lamb, Yearling Mutton, and Mutton Car- 
casses  . .. S See). October:5,.1940;* 


Pork Carcasses and Fresh Cuts. . . . . 1933t 


* Permissive standards; date given is effective date of either origiaal standard, or last re- 


vision or amendment. an ; wy 
+ Tentative standards; date first recommended. Revisions have occurred since originally 


recommended in most cases. SS 
Copies the full text of these standards may be obtained from the Office of Distribu- 
sion, War Kod Si cinliration, Washington 25, D.C) 





CHAPTER 14 
VIOLATION OF FOOD STANDARDS 


Violations of food standards as misbranding 


In the previous two chapters we have discussed the formulation 
and promulgation of food standards and grades both under the 
Federal Food, Drug, and Cosmetic Act and other Federal authori- 
zation. So far as the Act is concerned, however, the establishment 
and issuance of these standards is solely an administrative pro- 
cedure, divorced completely from the misbranding and adul- 
teration aspects of the law. In other words, the food standard 
regulations setting up the specifications do not carry their own 
means of enforcement. Instead violations of these standards are 
required to be proceeded against under other provisions of the Act. 

When, then, does a breach of a food standard also become a 
breach of the Federal Food, Drug, and Cosmetic Act? As a mat- 
ter of fact, several provisions of the statute implement the food 
standard regulations, some generally, others specifically. First of 
all, a product of this nature may be deemed misbranded on the 
ground that: 

(a) Its labeling is false and misleading in some particular ; ! 

(b) It is an imitation food, and its title does not expressly state 
thatitact. = 

(c) It is offered under the name of another food2 

Speaking parenthetically, these general provisions are operative 
because of the failure of the food product to conform to the 
recognized standard and specification for the particular article. As 
we will see, they are applicable, moreover, not only in the case of 
products standardized under the authority of Section 401 of the 

* Section 403(a) of the Act. See Chapters 6-7. 


* Section 403(c) of the Act. See Chapter 11. 
* Section 403(b) of the Act. See Chapter 11. 
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Federal Food, Drug, and Cosmetic Act, but also foods whose 
specifications may have been fixed by other governmental agencies. 
It is to be noted, however, that their use is, generally speaking, 
confined to the broad injunction against deceptive and false repre- 
sentations of identity and quality. 

With the limitations imposed by enforcement means of this 
general character in mind, the framers of the Act have incorpo- 
rated, in addition, three distinct provisions in the law which 
directly and immediately implement the regulation-making powers 
of the Administrator. In the first instance, a food will be deemed 
misbranded where it purports to be or is represented as a product 
for which a definition and standard of identity has been prescribed 
by regulation as provided by Section 401, and it either does not 
conform to the definition and standard, or fails to bear the name 
under which the particular food has been defined.* And where a 
standard of quality has been fixed for a food, it is considered 
violative of the Act if its quality does not attain the quality pre- 
scribed by regulation and its label fails to state that it is sub- 
standard.® Finally, in those cases that a standard of fill of con- 
tainer has been promulgated, the food will be deemed illegal should 
it fall below the standard and its label fail to disclose the fact.® 

Several aspects of these requirements are worthy of attention. 
In the first place it should be noted that in the last two instances, 
a product which complies with the standard of quality and of fill 
need not bear any statement to that effect. It is only where it fails 
to attain the levels established that it becomes essential to place an 
announcement of this fact—in the prescribed terminology—upon 
the label. On the other hand, a food which in any respect fails to 
meet the specifications called for by a standard of identity cannot 
be marketed under its standardized title by a similar label dis- 
closure of its actual composition.’ Thus a product which con- 
formed in all respects to the definition and standard promulgated 
for tomato catsup, except that it contained in addition oth of 1 
percent of benzoate of soda, was held violative of the law despite 


“Section 403(g) of the Act. ® Section 403(h) (1) of the Act. 


® Section 403(h)(2) of the Act. 
7 Cf. Quaker Oats Co. v. Federal Security Administrator, 318 U. S. 218. 
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the label statements: “SANDFORD TOMATO CATSUP WITH PRESER- 
VATIVE,” and “THIS PRODUCT DOES NOT CONFORM TO THE GOV- 
ERNMENT STANDARD FOR CATSUP. CONTAINS %o OF 1% OF 
BENZOATE OF Sopa.” ™ 


Enforcement of standards of identity 


The integrity of definitions and standards of identity, once pro- 
mulgated, is specifically maintained and enforced by the provisions 
of Section 403(g) of the Act. Under this provision a food is 
deemed to be misbranded—and consequently subject to the penal- 
ties of the statute—if it purports to be, or is represented as, one 
for which a definition and standard of identity has been prescribed 
by regulation and, first, fails to conform to these specifications, 
or secondly, its label fails to bear the name of the food as specified 
in the standard, and—if the standard so provides—to set forth the 
common names of optional ingredients which may be present in 
the particular food. 

It may therefore be recognized that a food, for which a defini- 
tion and standard has been established, may be violative of the law 
in two distinct respects. One requirement goes to the actual com- 
position of the product: it must conform in all particulars to the 
regulatory specifications. The other relates to its name: should it 
purport to be the food it is required to be labeled with the regula- 
tory title. Despite their apparent different subject-matter, these 
requirements are closely connected, and, indeed, serve to comple- 
ment each other. For example, a product which does not fully 
comply with the regulatory definition and specifications of a pre- 
serve cannot legally be designated as a preserve. Yet if this same 
preparation possesses an identity similar to a preserve, or other 
characteristics by which it purports to be a preserve, it must be 
labeled as such—it cannot be designated by any other name. To 
label it as a preserve, of course, then imposes the requirement that 
it conform to the standard. This circle of requirements contrib- 
utes considerably to the enforcement of the food standard regula- 


*U. S. v. 306 Cases, etc. “Sandford Tomato Catsup with Preservative,” 
D. C., E. D. N. Y., No. M-698, May 24, 1944. 
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tions, a point that becomes obvious as the full import of the 
provision is studied. 

It follows consequently that all products which “purport to be 
or are represented as” jams or preserves, for example, are required 
to comply fully with the specifications of the regulation. Nor may 
any article evade the necessity of compliance by assuming a dis- 
tinguishing name, or otherwise attempting to deny its purported 
identity. 


“Purports to be or is represented as a food * * *” 


In view of the tight statutory circle which so neatly facilitates 
the enforcement of food standards of this character, it becomes 
important for the manufacturer to determine precisely in what 
manner a product purports to be, or is represented as, a particular 
food. 

In the usual case the phrase requires neither elaboration nor ex- 
tended discussion. Should a food be labeled, for example, “‘To- 
MATO CATSUP,” for which a definition and standard of identity 
has been established, it is obviously represented as the product, and 
the article offered for sale under that label must conform in every 
particularity to the promulgated standard. It is not necessary, 
however, that the representation of identity appear on the prod- 
uct’s label. Thus in one case involving unlabeled canned pears, it 
was held that the statement set forth on the invoice of the ship- 
ment constituted the representation.® 

Considerable more attention must, however, be given to the 
expression “If it purports * * *” that is found in the statute. This 
phrase has the general meaning of “to convey or profess out- 
wardly ; to have the appearance, often specious, of being.’’ Hence 
it must be recognized that a product may represent itself as a par- 
ticular food, not only by expressly being labeled by its name, but 
also by its general appearance, its taste, its manner of packing, 
and the conditions under which it is sold. Furthermore, should 
such characteristics closely simulate those of the standardized 
food, the article clearly may be said to purport to be such food. It 
is immaterial in this connection that the title employed to designate 


®*U. S. v. 175 Cases of Canned Pears, F. N. J. No. 4408 (1942). 
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it does not resemble the name of the defined food in the least. It 
is equally evident, moreover, that the product need not be an exact 
counterpart of the standardized food; it is sufficient if the former 
copies the later in material outward respects, thus conveying the 
impression that it is the same article. Thus Judge Moskowitz, in 
a recent case, gave the following significance to the statutory 
phraseology : 

“The word ‘purport’ is defined in Webster’s New International 
Dictionary (1940) as meaning: ‘To convey, imply or profess 
outwardly, as one’s (esp. a thing’s) meaning, intention, or true 
character; to have the appearance, often specious appearance, of 
being, intending, claiming, etc., (that which is implied or in- 
ferred).’ Certainly the product under seizure gave the appear- 
ance of being tomato catsup; it conveyed the impression, implied 
and professed outwardly, to the ordinary person that it was to- 
mato catsup, and in fact it was just that. Claimant’s own witness 
testified that it looked, smelled and tasted exactly like catsup and 
that even an expert would have difficulty in differentiating it 
from tomato catsup without analysis. Some of the invoices called 
it ‘tomato catsup’ or ‘catchup’ and made no mention of a preserva- 
tive. Most of the persons who purchased it thought of it only 
as catsup and were not aware that it contained benzoate of 
soda.” * 

The full import of this provision can be better understood, per- 
haps, if we examine its primary objective. It will be remembered 
that under the previous Federal Food and Drugs Act one court 
held that a fruit spread product, labeled “BRED-sPRED,” could 
legally be marketing despite the fact that it contained only half 
the amount of fruit consumers customarily expect to find in pre- 
serves.” Although it is true the product was not represented on 
its label as a preserve, nevertheless at the retail level it was re- 
peatedly found to be delivered to consumers who called for jam or 
for preserves. Moreover, in spite of its cheaper ingredients, its 
retail price was only slightly lower than that of the standard prod- 


**U. S. v. 306 Cases, etc. “Sandford Tomato Catsup with Preservative,” 
supra. 


°U. S. v. 10 Cases, etc. Bred Spred, 49 F.2d 87 (1931). 
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uct. It has been pointed out that: “When you employ such prac- 
tices in the sale of articles, the character, the nature, the appearance 
of which speak for themselves, and convey the impression that 
they are the standard article ‘preserve’ without any adequate warn- 
ing or notice to the contrary, you can see quite easily how the 
public can be imposed upon.” 7° 

It was partly to prevent practices of this nature that the present 

section of the law was devised. A product similar to ‘“BRED- 
_ SPRED” would today, by reason of its intentional or unintentional 
simulation and resemblance to preserves, very probably be deemed 
to purport to be that food. If it were, its label would be required 
to bear the name of the food as specified in the regulatory defini- 
tion and standard, under penalty of being considered misbranded. 
In other words, it would have to be labeled ‘““* * * PRESERVES” 
or “* * * yam.” Obviously, though, if it bore that title it would 
be compelled to conform to all the specifications of the standard. 

It may readily be recognized that this provision places a manu- 
facturer of a food product bearing close resemblance to a defined 
food in a difficult position.1? Nevertheless, were a different con- 
struction to be placed upon this section of the law, the result 
would completely emasculate the provision, since the use of an- 
other or qualifying name would enable a product to evade the 
requirements of the standard of identity. In short, the “distinctive 
name” proviso of the prior law would be read into the Federal 
Food, Drug, and Cosmetic Act. 

The rule and its application is illustrated by correspondence had 
between the Food and Drug Administration and a packer who 
desired to add tomato paste to canned tomatoes, a standardized 
food. In answer to an earlier letter the Administration had 
pointed out that, if the addition of tomato paste rendered the prod- 
uct sufficiently apart in general characteristics from canned toma- 
toes to be regarded as a different article, the food could legally be 
labeled as a mixture of tomatoes and tomato paste. The corre- 


” Hearings before the Committee on Commerce on S. 2800, U. S. Senate, 


73rd Cong., 2d Sess., p. 512. 
“4 For example in the Quaker Oats case an honest product was foreclosed 


from sale. 
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spondent’s answer, however, indicated that such a difference would 
not result, but on the contrary the ultimate appearance of the prod- 
uct resembled canned tomatoes with very heavy puree. 

In the light of this admission, the Administration called atten- 
tion to the fact that its previous opinion had been predicated upon 
the existence of sufficient differences in the general characteristics 
of canned tomatoes and canned tomatoes with added tomato paste 
so that the latter product did not purport to be canned tomatoes. 
Emphasizing that each case of this nature involved a question of 
fact, it pointed out that should the product actually be so close in 
appearance and general characteristics to standardized canned to- 
matoes that it, in effect, purported to be that article or was repre- 
sented as that article, then it was probably in violation of the Act 
since tomato paste is not a recognized packing medium in the iden- 
tity standard for canned tomatoes. In instances like these, it sug- 
gested that the only safe assumption to make was that no form of 
labeling would legalize a food which, although differing from the 
definition and standard of identity, nevertheless possessed general 
characteristics of appearance, taste, manner of packing and sale, 
closely simulating those of the standardized article.!” 


Foods that differ from specifications 


What course is open to the labeler of a product which “pur- 
ports” to be the standardized product, yet fails to conform to the 
specifications contained in the regulations ? 

The Food and Drug Administration has cautiously pointed out 
that the Federal Food, Drug, and Cosmetic Act contains no pro- 
vision “defining the legal status of a product which purports to 
be or is represented as a food for which a standard of identity has 
been promulgated but which fails to comply with that standard.” 
At first glance, these remarks appear to leave such articles in a 
kind of legal vacuum, neither permitted nor forbidden by the Act. 
While it is true that the statute does not explicitly attach the label 
of illegality to foods of this character, no other construction is 
reasonably possible. The propriety and logic of this conclusion, as 


* TRADE CORRESPONDENCE 305 (1940). 
8 Tbid. 
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a matter of fact, has been affirmed by the decision of the Supreme 
Court of the United States in the Quaker Oats case.14 

Upon the assumption that such products cannot be legally mar- 
keted in interstate commerce, only two courses are open to the 
manufacturer or packer of such an article. He may, first of all, 
seek legal recognition of his product, either by an amendment to 
the existing standard, or the promulgation of a new standard for 
his particular product, by instituting a proceeding for this relief 
under the provisions of Section 701(e) of the Act. This course, 
in fact, has been adopted by a number of objectors to the standards 
as promulgated, with varying success. It must be recognized, 
however, that a proceeding of this kind is both protracted and ex- 
pensive, requiring between four and eleven months, if not longer, 
to complete. In every case, moreover, the outcome is problemati- 
cal; there is of course no assurance that the Federal Security Ad- 
ministrator will recognize the manufacturer’s contention. 

The alternative may be available to label the food as an imita- 
tion of the standardized food. In one case, for example, the Food 
and Drug Administration was asked to rule upon the status of a 
product best described as “STRAINED TOMATOES SLIGHTLY CON- 
DENSED.” The product, as a matter of fact, although slightly con- 
centrated, was not brought to the degree of concentration of 
tomato puree. The Administration expressed the opinion that by 
reason of its close resemblance to tomato puree, it purported to be 
that standardized product. It pointed out that although the defini- 
tions and standards of identity so far issued for tomato products 
recognize an unconcentrated comminuted tomato product under 
the name of “TOMATO JUICE,” and comminuted tomato products 
in varying degrees of concentration under the names “TOMATO 
PUREE” and “TOMATO PASTE,” it failed to give recognition to an 
article intermediate between an unconcentrated tomato product 
and tomato puree. Consequently the article had no legal status. 
However, the Administration suggested that if the packer did not 
care to continue the concentration to at least 8.37 percent salt-free 
tomato solids, thus producing an article conforming to the stand- 
ard for tomato puree, he had the alternative of labeling the present 


“ Note 7, supra. See also the Sandford case, supra. 
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product as “IMITATION TOMATO PUREE,” and such a statement 
would assure a legal article.” 

However, as we have already indicated in the chapter dealing 
with imitations, the possibility of labeling a deficient standardized 
product as an “imitation” is not always available, and, in fact, it 
may be anticipated that the privilege may be withdrawn even in 
those instances where the Administration has ruled such labels 
permissible. It is true, as we have noted, that the earlier inter- 
pretations upon this subject clearly gave the impression that, in 
the case of a food for which there is a definition and standard of 
identity, failure to comply with the standard rendered the prod- 
uct an imitation. As more experience was gained in the applica- 
tion of food standards, however, it became evident to the 
Administration that such was not always the case. For example, 
there was no question that the addition of unauthorized ingredi- 
ents would not render a nonconforming product an imitation. 
Whether the omission or shortage of some essential ingredient in 
the formula might allow a permissible imitation is still, in the 
Administration’s judgment, problematical. It will be noted that 
we have suggested another dividing line in our previous discus- 
sion of the subject. For the time being, however, no conclusive 
answer is possible. 

Of course it is appreciated that the average manufacturer or 
packer is reluctant to label his product as an imitation of another. 
However, it is clear that, except for the alternatives mentioned, he 
has no other course open. Under the circumstances he will prob- 
ably determine either to conform to the regulatory specifications 
or withdraw his food from the market. 


Similar products of distinct identity 


A food product will not be deemed to purport to be a standard- 
ized food where it is possessed of a distinct identity of its own, 
despite its resemblance or apparent similarity to the latter. In 
other words, a food of this kind may be marketed under its own 
name. Nor is it always necessary that there be a wide difference 


** TRADE CORRESPONDENCE 15] (1940). To same effect, see TRADE CorRE- 
SPONDENCE 184 (1940). 
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in composition or appearance between the two articles. For ex- 
ample, a packer wanted to label his product “a TOMATO JUICE SEA- 
SONED WITH GREEN CHILI JUICE AND SALT,” and asked the 
Administration’s opinion as to the propriety of sucha title. After 
pointing out that there was no provision in the standard for the 
addition of chili juice to tomato juice and that accordingly the 
product could not be sold under the name of “‘romato juice,” the 
Administration stated that it was of a composition which would 
classify it as a tomato juice cocktail. All the packer had to do, 
under the circumstances, was to add the term ‘‘cocKTAIL” to the 
words “TOMATO JUICE” in letters of equal prominence and a list 
of the ingredients to legalize his product.’® 

In another instance a correspondent inquired whether the sub- 
standard legend was required to appear on the label of solid pack 
yellow cling peaches which were packed without liquid packing 
medium. The Administration pointed out that, as the product did 
not contain any liquid medium, it was not embraced within the 
promulgated standard for canned peaches. Since it was in conse- 
quence unstandardized, it could be marketed under its common or 
usual name as “SOLID PACK PEACHES,” *™“ 

In yet another case a packer desired to label his product “ITat- 
IAN STYLE PEELED TOMATOES WITH ADDED PUREE.” He was in- 
formed that no definition and standard for a commodity of this 
type had been promulgated, despite the fact that definitions for 
each of its ingredients, tomato puree and canned tomatoes, had 
been established by regulation. The product as a whole being un- 
standardized, it was conceded that the proposed title would meet 
the requirements of the statute, provided the canned peeled toma- 
toes corresponded with the definition for canned tomatoes already 
announced, and the tomato puree used as a packing medium also 
conformed to the regulatory standard. The further condition was 
imposed that “the article as a whole distinctly differs in appearance 
and characteristics from canned tomatoes.” ** 

% TRADE CORRESPONDENCE 108 (1940). 

1 TrapE CoRRESPONDENCE 236 (1940). 

18 TRADE CORRESPONDENCE 292 (1940). See however TRADE CoRRESPONDENCE 


305, supra, indicating that such a product is not sufficiently different in general 
characteristics to be considered a distinct article. 
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To establish that a product has a distinct and separate identity 
of its own from the standardized product is admittedly not always 
easy, or, in fact, possible. An inconsequential variation is, of 
course, insufficient to change the character of the food. Nor will 
the attempt succeed, in all probability, if the real intention of the 
distinction is to facilitate the perpetration of a fraud upon the con- 
sumer. The element of fraud is, however, not essential. Thus 
where a manufacturer attempted to claim that in distributing a 
product labeled “TOMATO CATSUP WITH PRESERVATIVE” it was 
not marketing tomato catsup, but an entirely separate and differ- 
ent product designated as “TOMATO CATSUP WITH PRESERVA- 
TIVE,” for which it alleged no standard had been promulgated and 
which was truthfully labeled, the court disposed of this argument 
by pointing out: 

“It requires no extensive argument to reveal the obvious fallacy 
of claimant’s contention that its product is one for which no 
standard has been promulgated. If every food for which a stand- 
ard has been prescribed would become an entirely different food 
by the addition of one ingredient which apparently had no effect 
upon its taste or appearance, it would be a simple matter to com- 
pletely evade and circumvent the purpose of food standards.” 154 


Variations in standardized titles 


As we have seen, the product must not only fully conform with 
the specifications of the definition and standard of identity pro- 
mulgated in connection with that food, but in addition must bear 
the name precisely as it appears in the regulation. Thus canned 
sweet potatoes, which has been standardized, cannot be called 
“YAMS” in lieu of the name specified in the standard. There is no 
objection, however, to stating the official name followed in paren- 
thesis by an additional title, as: 


“SWEET POTATOES 
(YAMS)” 


in those instances that the food conforms to the local conception 
of canned yams.” 


™ U.S. v. 306 Cases, etc. “Sandford Tomato Catsup with Preservative,” 
supra, * TRADE CORRESPONDENCE 325 (1940). 
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Moreover, there is nothing in the Act to prevent the supplemen- 
tation of the regulatory title, provided the additional information 
is not false or misleading, or is so placed upon the label as to de- 
tract from the conspicuousness of the mandatory label statement. 
One company, for example, packed whole peeled and cored toma- 
toes, with either a small amount of the actual juice of the tomato 
in the can or none at all. It desired to label its product “‘so_ip 
PACK TOMATOES.” This meant adding the descriptive term ‘‘soLIp 
PACK” to the regulatory title “tromaToeEs.” No objection was raised 
to the proposed name.”° The Administration, furthermore, has ex- 
pressed the opinion that subordinate supplementary statements on 
field corn labels, describing the contents as “YELLOW VARIETY” or 
“WHITE VARIETY,” are permissible.’ It must constantly be borne 
in mind, however, that these rulings are not to be construed as per- 
mitting any deviation in the statement of the regulatory name of 
the product. They relax the requirement only to the extent of 
permitting the title of the product not to be restricted solely to the 
specified name. In other words, if the name provided by the regu- 
lation properly appears, it may, in an appropriate case, be em- 
bellished with additional descriptive material. 

It will also be noted that the regulations frequently set forth 
synonymous names for a particular product. For example, canned 
green beans may be called “GREEN BEANS,” “GREEN STRINGLESS 
BEANS,” or “STRINGLESS GREEN BEANS.” Any one of these titles 
is the official name for the product. It is obvious of course that all 
three names need not appear upon the same label. Similarly, the 
name of canned pimientos may be spelled either “PIMIENTOS” or 
‘“pIMENTOS”’; both are proper. In fact, any alternative titles con- 
tained in the food regulation may be employed without criticism. 


Prohibited variations in ingredients 


It must be emphasized that no variations are permitted in the 
specifications prescribed by the definition and standard of identity 
for a standardized food product. This not only means that the 

” TRADE CORRESPONDENCE 150 (1940). 


21 TrapE CORRESPONDENCE 247 (1940). The name “GoLpEN” for this purpose 
could not be sanctioned because of possible consumer confusion. 
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processor or manufacturer cannot omit a prescribed ingredient ; 
it excludes from the specifications any ingredients not specifically 
contained in the regulation; moreover, it prevents the use of a 
different quantity of an ingredient, in those cases that proportions 
are material. 

A recent amendment to the general regulations thus assures 
compliance with the regulatory specifications, by providing that a 
food does not conform to the definition and standard of identity: 

(a) If it contains an ingredient for which no provision is made 
in the standard; 

(b) If it fails to contain any one or more of the ingredients re- 
quired by the standard; and 

(c) If the quantity of any ingredient or component fails to 
conform to the limitation, if any, that may be prescribed for it 
in such standard.” 

Thus artificial coloring may not be added to the various tomato 
products which have been standardized, since none of such defini- 
tions recognizes artificial color as an ingredient. Nor is the addi- 
tion curable by any form of label declaration.7* And where apple 
butter contained caramel coloring it was deemed to be misbranded 
because the regulatory definition fails to provide for the use of 
caramel coloring.** 

In another instance a packer inquired whether the label “RED 
PEPPERS’ or “PIMENTOS,” without further qualification, was ap- 
propriate for a canned product of this material if it also contained 
the seed. He was advised that it was not. Not only were the seeds 
regarded as undesirable and unsuitable portions of canned peppers 
or pimentos, but, more importantly, the regulation failed to pro- 
vide for the inclusion of seeds. Consequently their presence would 
result in the product’s illegality regardless of the form of label 
affixed. In reaching this conclusion, the Administration reviewed 
the findings of fact upon which the standard was based, which, in 
this case, characterized the seeds as “inedible, undesirable, and 
unsuitable portions.” 75 


* § 2.13, GENERAL REGULATIONS, * TRADE CORRESPONDENCE 175 (1940). 
“U.S. v. 19 Cases of Apple Butter, F. N. J. No. 4665 (1942). 
* TRADE CORRESPONDENCE 339 (1940). 
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As a matter of fact, this same question occasionally arises in 
connection with other fruits and vegetables. Although the regula- 
tions attempt to be specific they do not in every instance clearly 
delineate what particular part of a fruit or vegetable may or may 
not be marketed under the regulatory name. Where doubt exists, 
the findings of fact may prove helpful and definitive, as in the 
above case.”¢ 


Permissible variations in ingredients 


Although, as we have strongly emphasized, unauthorized varia- 
tions in the ingredients of a standardized product are forbidden, 
it must be pointed out that the standards themselves frequently 
provide for the addition or substitution of different ingredients. 

These have been designated by the statute as optional ingredi- 
ents, and a word is in order as to the reason for their use. It is 
of course common knowledge that no two processors manufacture 
a prepared food in precisely the same manner nor do they neces- 
sarily employ the identical ingredients. Despite the use of differ- 
ent formulas, however, the finished product is still identifiable as 
the same food. A standard of identity, moreover, usually repre- 
sents the lowest level of quality at which the product is entitled to 
be sold under the defined name. To restrict the formula to any 
rigid criterion would, in effect, prevent the manufacture of a 
product of higher quality than this minimum. As a consequence, 
in almost every instance the specifications for a particular food 
permit the use of different components. 

These, as we have pointed out, are known as optional ingred- 
ents. In other words, they may or may not be utilized in the fabri- 
cation of the particular food to which they relate at the option of 
the manufacturer or processor. It follows, therefore, that not only 
is their presence in the product legally permissible, but their ab- 
sence from it does not result in a violation of the regulatory stand- 
ard. 

It should be noted, however, that where the use of optional 

* For example, the findings of fact upon which the amendment of June 27, 


1940 was issued (§ 52.990, Food Standard Regulations) relating to canned as- 
paragus clarifies the meaning of the term “tip” as used in the definition. 
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ingredients is permitted, the regulations frequently impose the 
requirement that the label of the food bear their common name 
should any have been used in the preparation of the product. This 
is not necessarily true of all optional ingredients; it is provided 
for usually in instances where the particular optional ingredient 
may be considered cheaper or of less nutritional value. Thus, the 
standard of identity for jellies permits, among other optional in- 
gredients, sodium benzoate in a quantity reasonably necessary as 
a preservative; it also permits the addition of sufficient pectin to 
compensate for deficiency of the natural pectin content of the fruit 
juice ingredient. Sodium benzoate, if added, must be declared 
upon the label of the jelly as ““soprtUM BENZOATE ADDED AS PRE- 
SERVATIVE.” No label statement to that effect is required, how- 
ever, where pectin has been introduced into the product.” 

Of course, where the regulation requires the declaration of the 
name of an optional ingredient upon the label, the failure to state 
it in the prescribed style and phraseology renders the product mis- 
branded. 


Combinations of standardized foods 


There is no legal objection to the combination of two or more 
standardized products in one new preparation. We have seen that 
canned tomatoes and tomato puree may be combined and sold as 
“ITALIAN STYLE PEELED TOMATOES WITH ADDED PUREE.” 28 Like- 
wise canned carrots and canned peas may be prepared in a mixture 
and labeled as “CARROTS AND PEAS” or “PEAS AND CARROTS.” 79 

The status of preparations of this kind is not, however, al- 
together clear. The product resulting from such mixtures is not, 
obviously, a food for which a definition and standard of identity 
has been promulgated and consequently is not subject to the pro- 
visions of Section 403(g) of the Act. In one instance, it is true, 
the Administration offered no objection to the combination pro- 
vided the individual components each corresponded with its regula- 
tory definition ; its authority to insist upon this factor is, however, 

* § 29.500, Food Standard Regulations. 


® TRADE CORRESPONDENCE 292, supra. 
*® TRADE CORRESPONDENCE 263 (1940). 
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questionable. Of course a packer may be compelled to maintain the 
integrity of the different ingredients by the fact that the stand- 
ardized titles are employed in the statement of ingredients set 
forth on the label but since the product, as a whole, is mot a stand- 
ardized food, it is difficult to see how it may be held to be subject 
to Section 403(g) of the Act. 

Another problem which may arise is whether combination prod- 
ucts of this kind must also conform with the standards of quality 
and fill of container which may have been established for the dif- 
ferent ingredients. Even though we disregard the difficulties of 
compliance, it is hard to see how an unstandardized food is subject 
to such requirements. Indeed, it is reasonable to assume that there 
is no legal compulsion to comply with such standards. 

How are products of this character to be entitled? Following 
the usual rule applicable in cases of food combinations, the name 
of the ingredient which predominates should appear first in the 
name. Thus in the case of a carrot and peas mixture, the proper 
name is “PEAS AND CARROTS,” if the peas are present in the larger 
proportion, or ““CARROTS AND PEAS,” where the carrots predomi- 
nate.*° 


Enforcement of standards of quality 


As we have already indicated, violations of the standards of 
quality promulgated for a food under the Federal Food, Drug, and 
Cosmetic Act are not so much a question of identity and specifica- 
tions as they are of labeling. There is, for example, no compulsion 
that a product conform to the standard of quality established on 
its behalf. Should it fail to maintain the level of grade imposed by 
the regulation, however, its label is required to bear the requisite 
substandard legend. The failure to acknowledge its lower grade, 
in the prescribed terminology of the regulations, is the gravamen 
of the offense. In this respect, compliance differs materially from 
that demanded by a definition and standard of identity, for, as we 
have seen, a similar deviation in the specifications of identity can- 
not be cured by any form of label statement. 

Citation of several Notices of Judgment, dealing with the qual- 


” [bid. 
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ity misbranding of canned fruit, will more clearly demonstrate the 
nature and application of these requirements than will lengthy 
exposition. Thus in the case of canned cherries, 

“The article was alleged to be misbranded in that it purported 
to be and was represented as canned cherries, a food for which a 
standard of quality had been prescribed by regulations promul- 
gated pursuant to law and it failed to conform to such standard 
since there were present more than one pit in each 20 ounces of 
canned cherries, and its label failed to bear, in such manner and 
form as such regulations specify, a statement that it fell below 
such standard.” 3? 

Similarly, a shipment of canned peaches were libeled upon the 
basis that: 

“The article was alleged to be misbranded in that it purported 
to be and was represented as a food for which a standard of qual- 
ity had been prescribed by regulations as promulgated pursuant to 
law, but it fell below such standard, which requires that all peach 
units tested in accordance with the method therein prescribed are 
pierced by a weight of not more than 300 grams, that not more 
than 20 percent of the units in the container should be blemished 
with scab, hail injury, discoloration, or other abnormality, and 
that the peach halves should be untrimmed or so trimmed as to 
preserve their normal shape; and its label failed to bear, in such 
manner and form as the regulations specify, a statement that it 
fell below such standard.” ** 


Enforcement of standards of fill of container 


So far as labeling requirements are concerned, violations of 
standards of fill of container closely follow breaches of standards 
of quality, and the remarks above made on that subject are also 
applicable ; hence no necessity arises to repeat them. 

One aspect does, however, call for attention. In a number of 
instances the standard of fill requires, in general terms, the mazi- 
mum quantity of the product which can be sealed in the container 
and processed by heat to prevent spoilage, without crushing or 


“Uz. S. v. Ricketts, F. N. J. No. 4402 (1942). 
"U.S. v. 95 Cases of Canned Peaches, F. N. J. No. 4405 (1942). 
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breaking the product. This in each case presents a factual ques- 
tion. It is recognized, of course, that glass containers cannot be 
processed with as much content of the product as metal containers, 
and this diflerence is administratively tolerated. 

It is reasonable to assume, however, that in those cases that the 
methods of fill, temperature of fill, methods of exhaust and closure 
cause a variation in content differing from the normal quantity, a 
shorter can should be utilized to assure proper fill. There can be 
no rationalization in these instances that the container contains 
the maximum quantity. 

The subject of proper amount of fill is discussed in detail in 
Chapter 21, and the reader is referred to that exposition for addi- 
tional information. 


Enforcement of other Federal standards 


While a number of the Federal statutes dealing with the estab- 
lishment of standards of identity and grade for food products 
make provision for their enforcement, nevertheless most of them 
fail to carry their own means of enforcement, either under the 
law authorizing their promulgation, or otherwise. This is par- 
ticularly true of the United States grade standards discussed in 
the previous chapter. Although such statutes as the Export Pear 
and Apple Act, the Apple Standards Act, and the United States 
Grain Standards Act are implemented in this connection, in the 
majority of cases the use of grade standards is wholly permissive, 
nor is any penalty expressly provided for their violation. 

To maintain and protect the integrity of these standards resort 
must be had to the Federal Food, Drug, and Cosmetic Act. There 
is no need to repeat at this time that any false representation ap- 
pearing on the label of a food product—whether it relates to its 
identity, quality, or any other fact about it—is actionable as a 
violation of the provision dealing with false and misleading label- 
ing. 

Thus where butter is deficient in the amount of butterfat re- 
quired by the Act of March 4, 1923, defining that product, the 
title “BUTTER” upon its label is obviously a false statement, and 
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the product may be seized as misbranded.** Furthermore, to label 
overmature corn as “FANCY QUALITY * * * CORN” constitutes a 
violation of the same provision of the Act, since the United States 
grade standards do not permit corn of this nature to be designated 
as Fancy.** 

It is to be noted that in both these cases the standards which 
have been violated were not promulgated under the authority of 
the Federal Food, Drug, and Cosmetic Act. In the first instance, 
the milk fat content of butter was, as we have indicated, fixed by 
legislative fiat; in the second, the specifications were those issued 
by the Office of Distribution. Nevertheless the injunction against 
false labeling contained in the Act is sufficient to authorize their 
seizure as misbranded. The subject is discussed in greater detail 
in Chapter 7 of this volume. 


*® U.S. v. 152 Cases of Butter, F. N. J. No. 3455 (1941). 
* Cf. U. S. v. 24 Cases of Canned Corn, F. N. J. No. 2452 (1941). 
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Informative labeling of unstandardized foods 


A food for which no definition and standard of identity has 
been promulgated is subject to two label requirements that per- 
haps have caused more confusion than any other provision of the 
Act. In brief, these provisions make it essential to label a product 
of this nature informatively in respect to its identity and its com- 
position. Thus Section 403(i) of the law characterizes an un- 
standardized food product as misbranded unless its label contains: 

(1) The common or usual name of the product, if it has one; 
and 

(2) The common or usual name of each ingredient of the food 
should it be fabricated from two or more ingredients. 

Although both these provisions are grouped together in one 
section of the law, it must be emphasized that each is a distinct 
requirement imposed upon such products. We find, moreover, 
that each is governed by different rules of construction; and that 
their application sometimes differ in actual practice. For that 
reason, the requirements are taken up separately in the next two 
chapters. 

Despite their dissimilarity, however, they have much in com- 
mon, and it is therefore advisable to treat certain aspects together. 
The following pages, then, will serve as a brief introduction to the 
treatment generally afforded unstandardized foods under the Act, 
and will give the reader some concept of the basis and objective of 
informative labeling of this character. 


Object of provisions 
The requirement that unstandardized food products and their 


ingredients be identified by their common or usual name was in- 
409 
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cluded in the Act with two main objectives in mind, one economic 
in nature, the other based on health considerations.? 

There is little doubt, of course, that the provisions contribute 
considerably to honesty and fair-dealing in the interests of the 
consumer. There can be no dispute to the contention that the 
consumer is entitled to know just what he is purchasing. Label 
information of this sort thereby tends to promote intelligent deal- 
ing upon the part of the American public. It was felt, for example, 
that food products owing their popularity to a “background of 
misrepresentation” would be “debunked” by a clear and unam- 
biguous label statement of their common name and their ingredi- 
ents. 

Whether this objective has been attained is, however, debatable. 
Here, for example, is a statement of ingredients found upon a box 
of mixed chocolates : 


“NUTS, FRUITS, CHOCOLATE, SUGAR, INVERT SUGAR, CORN 
SIRUP, CORN STARCH, DRIED EGG WHITES, MILK, EVAPORATED 
MILK, SALT, VINEGAR, BENZOATE OF SODA, LECITHIN, PECTIN, 
CITRIC ACID, CREAM OF TARTAR, SODIUM ACETATE, COCOA- 
NUT, COCOANUT BUTTER, HONEY, MOLASSES, CONVERTIT, 
BUTTER, VEGETABLE OIL, CREAM, FLOUR, JELLY, NATURAL 
AND ARTIFICIAL FLAVORS, U. S. CERTIFIED COLORS” 


It is readily conceded that this statement is informational ; 
whether it is informative to the average consumer is highly ques- 
tionable. How it serves the interests of intelligent buying is diffi- 
cult to determine. The same complaint, moreover, can be directed 
at most of the complex and detailed ingredient lists found on food 
labels today. In fairness to the Food and Drug Administration, it 
must be admitted that it too has recognized that the consumer’s 
interests are scarcely advanced by enumerating a long list of in- 
consequential ingredients, and, as we will see, has in a number of 
instances permitted their grouping in more intelligible terms.” 

Despite this criticism, however, it is clear that these provisions 

*See Hearings before a Subcommittee on Commerce on S. 1944, pp. 58-62. 


Siu Swit Cartons, etc., “Vapex,” 59 F.2d 446. 
* The subject is discussed in detail in Chapter 17, 
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have in some cases proved highly effective in removing extrava- 
gant and unwarranted claims from the label. In the bright light 
of the factual representations called for by this section many prod- 
ucts have shrunken to their true proportions. 

Not only are these provisions in the interest of fair dealing be- 
tween the manufacturer and the consumer, but in addition they 
possess a distinct public health significance. A considerable por- 
tion of our population is afflicted with an idiosyncracy for some 
food or other, which may be otherwise quite wholesome and 
proper. These individuals are made ill by common ingredients 
that ordinarily may be consumed with impunity by others. For 
these susceptible persons the information thus made available en- 
ables them to protect themselves from eating foods to which they 
may be allergic. 


Nature of information 


It will simplify our understanding of these provisions and their 
application to reduce the requirements to their most elementary 
form. In brief, the information called for by this section of the 
Act must answer two questions: 

1. What is the product—in terms comprehensive to the average 
consumer? 

2. What is its composition; in other words, what ingredients 
have gone into its fabrication? 

The provisions, however, do not compel the labeler to disclose 
either the quantitative formula of the food, nor its manufacturing 
formula. Information concerned with the proportions of the vari- 
ous ingredients need not be given save in rare instances. The 
process of its manufacture is likewise not sought. Finally, the 
precise identity of flavors, spices, or coloring does not specifically 
have to be stated. 


Trade secrets 
Any objection that the provisions force the disclosure of valu- 
able trade secrets or processes is untenable, both on a factual basis 


and as a matter of law. 
As a matter of fact, it has been acknowledged that, except for 
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the names and proportions of spices and similar flavoring, the 
composition of few, if any, food products is unknown to food 
technology. It is admittedly true that manufacturing technique 
may frequently be the secret of an improved product, but the list- 
ing of ingredients can hardly be said to disclose important proc- 
esses of preparation to competitors. 

Were this so, though, that fact does not excuse compliance with 
this provision of the Act. Thus the Food and Drug Administra- 
tion had occasion to advise chewing gum manufacturers, who 
objected to the full enumeration of the ingredients in their prod- 
uct on this basis, that although it fully understood their reluctance 
to reveal through label declaration those ingredients which are in 
the nature of trade secrets arrived at by research and experimenta- 
tion, nevertheless this factor was not in itself a sufficient reason 
if such a disclosure was of any moment to the consumer.® 

This conclusion has been confirmed, as a matter of law, by as 
high a tribunal as the Supreme Court of the United States. The 
facts in that case are interesting and apposite to our present 
discussion. The Corn Products Refining Company manufactured 
a proprietary table sirup composed of corn sirup or glucose, mo- 
lasses and sorghum. A regulation issued under the Kansas Foods 
and Drugs law required that the label of sirups of this character 
bear a statement of the percentage of each ingredient contained 
in the product. The company sued to enjoin the enforcement of 
the law upon the ground that it was unconstitutional. The Su- 
preme Court unanimously held: 

“It is, however, urged that since plaintiff’s sirup is a proprietary 
food, made under a secret formula and sold under its own distinc- 
tive name, and since it contains no deleterious or injurious ingredi- 
ents, the effect of the regulation in requiring plaintiff to disclose 
upon the label the ingredients and their proportions amounts to a 
taking of its property without due process of law. Evidently, the 
purpose of the requirement is to secure freedom from adulteration 
and misbranding; the mischief of misbranding being that pur- 
chasers may be misled with respect to the wholesomeness or food 
value of the compound. And it is too plain for argument that a 

* TRADE CORRESPONDENCE 65 (1940). 
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manufacturer or vendor has no constitutional right to sell goods 
without giving to the purchaser fair information of what it is that 
is being sold. The right of a manufacturer to maintain secrecy as 
to his compounds and processes must be held subject to the right 
of the State, in the exercise of its police power and in the promo- 
tion of fuir dealing, to require that the nature of the product be 
fairly set forth.” + 

It is noteworthy that the Federal Food, Drug, and Cosmetic Act 
fails to go to the lengths of the Kansas regulation, since the per- 
centage of each ingredient is not required upon the label. Conse- 
quently, the constitutionality of this provision of the Act may be 
accepted. 


Limited application of these provisions 


Food products are, under the Act, roughly divided into two 
broad categories: those that are standardized by regulation, and 
those remaining unstandardized for various reasons. Since these 
provisions are, by statutory edict, not applicable to foods for 
which definitions and standards of identity have been promulgated, 
it is evident that the requirements have comparatively limited 
application. Their scope has, in addition, been further restricted 
by the authority vested in the Federal Security Administrator to 
exempt other foods from the necessity of declaring their in- 
gredients. Pursuant to this direction, a number of foods were 
exempted, pending the formulation of regulatory standards gov- 
erning their identity. Since the program of standardization con- 
templates regulations identifying the majority of, if not all, staple 
food products, it is reasonable to anticipate that in the near future 
the declaration of ingredients necessitated by this section of the 
statute will be generally confined to, and required of, food special- 
ties and food proprietary products only. 

Yet another exemption implicit in this section of the law also 
acts to limit its application considerably. For it should be observed 

‘Corn Products Refining Co. v. Eddy, 249 U. S. 427 (1919). See also Savage 


v. Jones, 225 U. S. 501; Purity Extract Co. v. Lynch, 226 U. S. 192. The addi- 
tional cost of analysis is no consideration. Heath & Milligan Mfg. Co. v. Worst, 


207 U. S. 338. 
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that Section 403(i) employs the terminology “unless its label 
bears.” This is substantially different from the requirement im- 
posed, for example, on foods in package form, which, it will be 
remembered, reads “unless it bears a label.’ In other words, un- 
labeled food products are not subject to this provision of the Act; 
it is only in those instances that the article bears some label that 
this section becomes operative. 

It is thus possible to draw a number of conclusions relative to 
the scope of these provisions. In the first place, food staples, 
whose name is declared in accordance with the definition and 
standard of identity promulgated for them, will carry no list of in- 
gredients. In this group are such products as canned vegetables 
and fruits, milks, eggs, tomato preparations, jellies, preserves, 
cheeses, breads, flours, canned fish, extracts, beverages—indeed a 
large proportion of foods in common use. Also exempt, as we 
have noted, as those food products which bear no label. A con- 
siderable number of “bulk” foods are thus withdrawn from the 
purview of the requirement. 

This leaves principally proprietary food specialties marketed in 
package form subject to this provision of the law. It is not diffi- 
cult to see that the “debunking” process referred to earlier in this 
chapter will strongly affect the latter type of product. Curiously 
enough, however, if these foods are sufficiently novel, they too 
may be exempt from at least the first part of the statutory require- 
ment. As we will see, products having no common or usual name 
—because of their special or unique composition or character—are 
relieved from the compulsion to comply with Section 403 (i) (1). 
For it is essential to declare the common or usual name of the 
food on its label only in those instances where it has such a title. 


Exemption accorded standardized foods and ingredients 


The exemption accorded foods for which definitions and stand- 
ards of identity have been established is important for several 
reasons. As we have already seen, such products are not required 
to be labeled with the common or usual name of the food or a 
statement of its ingredients. The reason for this distinction is, 
of course, evident. In the first place, the regulatory definition it- 
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self sets forth the common or usual name or names by which the 
product is required to be designated. In addition, the regulation 
not only describes but defines the composition of the food, thus 
making a statement of its ingredients unessential. 

This exemption, as we will see, is also applicable to a standard- 
ized food which happens to be an ingredient in an otherwise un- 
standardized food. Thus an ingredient, containing more than one 
constituent, which conforms to a prescribed definition and stand- 
ard of identity, may be designated in the list of ingredients solely 
by the name under which it has been standardized. In other 
words, its ingredients need not be set forth separately. Of course, 
should it contain declarable optional ingredients, a statement to 
this effect must be given. 

To illustrate the application of this rule, we need consider only 
the labeling of a “TOMATO HOT SAUCE” prepared from tomato 
puree, peppers, spices, and other seasonings. It is not necessary 
that the labeler go behind the identity of the tomato puree, which, 
of course, has been standardized by regulation, and disclose the 
ingredients of the puree. In his list of ingredients he need only 
state “TOMATO PUREE” to describe this ingredient. However, if 
the tomato puree which is used has been prepared from optional 
ingredients specified in the regulation, the labeler is required to 
supplement the designation “TOMATO PUREE” with a statement 
showing the optional ingredients utilized.” 


Foods exempt by administrative order 


Yet another exemption from the requirements of this provision 
of the Act was authorized by Congress. Realizing the difficulties 
involved in formulating and promulgating definitions and stand- 
ards of identity for all foods prior to the effective date of the law, 
provision was made authorizing the Federal Security Administra- 
tor to suspend from the application of the ingredient clause of Sec- 
tion 403(i) those foods already having common or usual names. 
Obviously, this exemption was to continue only for a reasonable 
time in order to permit the formulation and issuance of regula- 
tions defining them. 


* TrapE CORRESPONDENCE 309 (1940). 
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Needless to say, petitions were filed for practically every variety 
of food with a common name, seeking escape from the labeling 
requirement by having the Administrator designate the product 
under Section 902(a)(2) as one for which a standard would be 
promulgated. The list finally issued dealt, however, with compara- 
tively few products. These were exempted for periods of about 
two years, but it having been found that it was impossible to com- 
plete the program contemplated within the allotted time, in Janu- 
ary, 1941 the period of exemption was informally extended.® 

The products thus exempt were, for the most part, those foods 
scheduled for early standardization. The program having been in 
operation since 1939, many have already been the subject of regu- 
lation ; in other instances, regulations are pending. Of course upon 
formal issuance and effectiveness of such standards, they become 
controlling and the exemption granted by order of the Adminis- 
trator is no longer applicable. For that reason we have not only 
set forth in the following list the food products which were so 
exempt, but also their present status in relation to standardization. 
The subject is discussed in detail in Chapter 12. 


Wuite Breaps; WHOLE WHEAT Breap; MILK Breap; RAISIN 
BreaD: Regulations have been proposed after hearing for these prod- 
ucts. Due to the War, however, action on such standards has been 
recently postponed, and it is probable that no regulations will be pro- 
mulgated for the duration of hostilities. In the meantime, conse- 
quently, the administrative exemption is operative. 

EvaporateD Mirk; SWEETENED CoNDENSED MiL_kK; MAtrtep 
M1Lx: Regulations fixing and establishing a definition and standard 
of identity for evaporated milk and sweetened condensed milk have 
been promulgated. Malted milk, however, has not been standardized 
nor are proceedings pending. The administrative exemption is there- 
fore still in effect. 

UNMIXED, IMMATURE CANNED VEGETABLES (properly prepared 
with water not in excess of the amount necessary for proper process- 
ing, with or without added salt or sugar or both, but with no other 
added substance): A comprehensive definition and standard of iden- 


® Originally promulgated February 15, 1939, Feperar Recister, February 17, 
1939; Notice to Food Manufacturers, January 21, 1941, 
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tity has been promulgated for canned vegetables, which of course 
includes the foregoing category. An unmixed, immature canned 
vegetable, such as kohlrabi—if this product were commercially canned 
in that state—not specified in the regulation, is, however, still entitled 
to the administrative exemption. 

CANNED OysTERS; CANNED CLAMS; CANNED SHRIMP (Dry AND 
Wet Pack); CANNED FisH Roe: No regulations defining these 
products have been formulated, nor are any pending. The adminis- 
trative exemption is still applicable. 

UNMIXED CANNED Fruits (properly prepared and in sugar solu- 
tion of not less than 20° Brix, not in excess of the amount necessary 
for proper processing, but with no other added substance): Stand- 
ards have been promulgated for the following canned fruits only: 
apricots, cherries, peaches, and pears. Other canned fruits, answer- 
ing the specifications given, are exempt by administrative edict. 

SAUERKRAUT; OLIVES IN BRINE: No regulations have been pro- 
mulgated for these products; the exemption of course continues. 

CHEESES ; OLEOMARGARINE; MAYONNAISE DreEssING: The follow- 
ing cheeses have been standardized: Cheddar, Colby, cottage, cream, 
creamed cottage, neufchatel and washed curd. Oleomargarine has 
also been defined by regulation. Mayonnaise dressing, however, has 
not been the subject of such a proceeding; its exemption is based on 
the administrative order. 

Fruit Preserves: Regulations fixing and establishing the identity 
of these products have been issued. 

Sweet CuHocoLtaTeE; Sweet Mitk CuocoraTe: A definition and 
standard of identity has been proposed for sweet chocolate and milk 
chocolate ; they have as yet not been adopted. 

Lemon Extract; ORANGE Extract; VANILLA Extract: No 
regulations identifying these products are pending; the exemption 
accorded these articles is by administrative order only. 

Ice CreAM; Frozen Custarp; Icke Mitx; Mitk SHERBET; 
Water Ice or Ice SHerset: Although hearings on their proposed 
standardization were completed two years ago, no action has been 
taken to formalize regulations. The administrative exemption is 
hence still effective. 

NONALCOHOLIC CARBONATED BEVERAGES: The standardization of 
these products has not yet been considered. The administrative ex- 
emption, however, continues. 
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Although the products listed above, which have not as yet been 
standardized, are exempt from the necessity of declaring their 
ingredients upon their label, they are not, however, relieved of the 
obligation of stating their common or usual name on their label. 
While the name, where appropriate, should ordinarily follow the 
name by which the food is designated in the order of exemption— 
for example, ice cream should be entitled ‘““* * * Ick CREAM”— 
nevertheless this is not compulsory, and any common or usual 
name, meeting consumer recognition, may be employed. 


Identity of exempt foods 


The exemption contained in the order of the Federal Security 
Administrator does not, however, excuse a variation from the 
normal constituents of the food unless the label sets forth a state- 
ment of the presence of the unusual ingredient. Thus the Food 
and Drug Administration has pointed out that although canned 
fish roe is exempted from label declaration of ingredients pending 
the formulation of standards, this would not obviate the necessity 
of declaring on the label of “CANNED CAVIAR” “any ingredient 
not normally or usually used in the preparation of caviar. It is 
our understanding that sugar is not ordinarily used and therefore 
should be declared upon the label.” 7 

In another instance a packer sought permission to add vinegar 
as a part of the liquid packing medium of unprocessed sauerkraut 
packed in glass. The Administration pointed out that although it 
had consistently held for years that vinegar is not a normal in- 
gredient in sauerkraut, and that ordinarily there is no necessity 
to add such a substance to canned sauerkraut which has been 
processed by heat, it recognized that the war emergency might 
justify the use of this ingredient as a preservative in sauerkraut 
packed in glass containers. Rather reluctantly, therefore, it gave 
permission to make the addition upon condition that the product 
was a fully fermented product, containing after repacking at least 
one percent of lactic acid, derived from its fermentation. The 
principal point is, however, that it believed the article should be 
labeled “SAUERKRAUT WITH DISTILLED VINEGAR ADDED,” the name 


"TRADE CORRESPONDENCE 210 (1940). 
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to be followed by an ingredient statement. This, in effect, voids 
the exemption previously granted to sauerkraut, when its composi- 
tion fails to conform to the normal ingredients.® 

Again, in order that the exemption be available the food prod- 
uct must be one in the list issued by the Administrator. Thus it 
was first held that the cheese referred to was “straight” or un- 
mixed cheese and consequently did not include process cheese. 
This ruling was thereafter rescinded, however, and process cheese 
was granted a similar exemption, pending the consideration and 
issuance of a standard therefor.? On the other hand, the tempo- 
rary suspension from listing ingredients accorded lemon extract, 
orange extract, and vanilla extract does not extend to correspond- 
ing non-alcoholic standard flavors, and consequently such products 
must comply with Section 403(i)(2).*° Similarly, “cLuB sopa”’ 
is considered to be in the nature of a carbonated artificial mineral 
water and thus in a different category from bottled soft drinks, to 
which the exemption applies.” 

Are there any particular criteria of identity that the manufac- 
turer of an exempt food may follow to assure that his product 
conforms with the customarily recognized concept of that particu- 
lar food? While of course there are no legal standards of this 
character, he may in the first instance look to the specifications 
contained in the proposed definition and standard of identity for 
the food, which are usually in accord with modern technological 
thought upon the subject. Should proposals of this kind not be 
available, however, a good guide is the advisory Definitions and 
Standards For Food Products For Use in Enforcing the Food and 
Drugs Act.” For purposes of convenience we have appended the 
descriptions of some of the products listed in the administrative 
order, for which definitions have not as yet been proposed or 
formulated : 

® TRADE CORRESPONDENCE 405 (1943). 

° TrapE CORRESPONDENCE 341 (1940) rescinding TRADE CoRRESPONDENCE 276 
(1940). 

2° TRADE CORRESPONDENCE 180 (1940). 


4 TRADE CORRESPONDENCE 261 (1940). 
2S R.A.-F.D. No. 2, 5th Rev., Nov. 1936. 
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MALTED MILK: The product made by combining whole milk with the 
liquid separated from a mash of ground barley malt and wheat flour, 
with or without the addition of sodium chloride, sodium bicarbonate, 
and potassium bicarbonate, in such a manner as to secure the full 
enzymic action of the malt extract, and by removing water. The re- 
sulting product contains not less than 7.5 percent of butterfat and not 
more than 3.5 percent of moisture. 

SAUERKRAUT: The product, of characteristic acid flavor, obtained 
by the full fermentation, chiefly lactic, of properly prepared and 
shredded cabbage in the presence of not less than 2 percent nor more 
than 3 percent of salt. It contains, upon completion of the fermenta- 
tion, not less than 1.5 percent of acid, expressed as lactic acid. Sauer- 
kraut which has been rebrined in the process of canning or repacking, 
contains not less than 1 percent of acid, expressed as lactic acid.!8 

MAYONNAISE, MAYONNAISE DRESSING, MAYONNAISE SALAD DRESS- 
ING: The semisolid emulsion of edible vegetable oil, egg yolk, or whole 
egg, a vinegar, and/or lemon juice, with one or more of the following : 
Salt, other seasoning commonly used in its preparation, sugar and/or 
dextrose. The finished product contains not less than 50 percent of 
edible vegetable oil. 

LEMON EXTRACT: The flavoring extract prepared from oil of lemon, 
or from lemon peel, or both. It contains not less than 5 percent by 
volume of oil of lemon. 

ORANGE EXTRACT: The flavoring extract prepared from oil of or- 
ange, or from orange peel, or both. It contains not less than 5 percent 
by volume of oil of orange. 

VANILLA EXTRACT: The flavoring extract prepared from vanilla 
bean, with or without one or more of the following: Sugar, dextrose, 
glycerin. It contains in 100 cubic centimeters the soluble matters from 
not less than 10 grams of the vanilla bean. 

GINGER ALE: The carbonated beverage, prepared from ginger ale 
flavor, harmless organic acid, water, and a sirup of one or more of the 
following : Sugar, invert sugar, dextrose ; with or without the addition 
of caramel color. 

SARSAPARILLA : The carbonated beverage prepared from sarsaparilla 
flavor, water, and a sirup of one or more of the following : Sugar, in- 
vert sugar, dextrose ; with or without harmless organic acid, and with 
or without the addition of caramel color. 


= : 
But see TRADE CORRESPONDENCE 405, discussed above. 
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ROOT BEER: The carbonated beverage prepared from root beer 
flavor, water, and a sirup of one or more of the following: Sugar, in- 
vert sugar, dextrose ; with or without harmless organic acid, and with 
or without the addition of caramel color. 

BIRCH BEER: The carbonated beverage prepared from birch beer 
flavor, water, and a sirup of one or more of the following: Sugar, in- 
vert sugar, dextrose; with or without harmless organic acid, and with 
or without the addition of caramel color. 

CREAM SODA WATER, “CREAM SODA’”’: The carbonated beverage pre- 
pared from cream soda water flavor, water, and a sirup of one or 
more of the following: Sugar, invert sugar, dextrose; with or without 
harmless organic acid, and with or without the addition of caramel 
color. 


Ingredients exempt by administrative order 


In those cases where a food, which has been exempt from de- 
claring its ingredients by the Federal Security Administrator 
pursuant to Section 901(a) of the Act, is itself an ingredient in 
another product, it may be designated by name without enumera- 
tion of its constituents. The exemption does not apply to the 
entire product, of course, but only to this particular ingredient. 
Thus the exemption accorded to ice cream does not extend to a 
frozen confection, or other frozen product, in which ice cream 
may be an ingredient. 

The rule does, however, permit the exempted food to be desig- 
nated only by the name stated in the administrative order of ex- 
emption. For example, a product consisting of ice cream, coated 
with a coating composed of cocoa, chocolate, and hardened oil, 
may be labeled with a list of ingredients reading : 


“CONTAINS ICE CREAM, COATED WITH COCOA, 
CHOCOLATE AND HARDENED COCOANUT OIL.” 


It will be noted that it is not essential to enumerate the various 
ingredients of the ice cream. Of course, this form of labeling is 
subject to possible change when standards have been promulgated 
for ice cream and for chocolate coatings.”* 


“4 TrapE CORRESPONDENCE 119 (1940). 
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Statutory requirement 


Chief among the requirements concerned with unstandardized 
foods is that their label bear the common or usual name of the 
product, if there is one. An article whose label fails to declare its 
commonly recognized title is deemed to be misbranded under the 
Act. This provision is not limited in application to foods which 
are in package form but is, generally speaking, required in the 
case of all labeled foods for which no definition and standard of 
identity have been promulgated, or which are otherwise exempt. 

Nor is this provision to be confused with the additional label 
requirement that unstandardized foods carry the common or usual 
name of each ingredient when the product is fabricated from two 
or more constituents. The two label declarations are separate and 
distinct, although as we will see it is sometimes possible to com- 
bine the two in one statement, thus complying with both provisions 
of the Act. 

It may also be remarked that the exception from this provision’s 
application, accorded to products for which a definition and stand- 
ard of identity has been issued, is more apparent than real. For 
as we have observed, these foods are required to bear the name of 
the food as specified in the definition and standard—and this in 
turn is essentially its “common or usual name so far as practi- 
cable.” Consequently, it may be postulated that every labeled food, 
whether standardized or not, must state its common or usual name 
should it have one. 


* Section 403(i)(1) of the Act. The Meat Inspection Orders also provide 
that meat and meat products prominently and informatively display “the true 
name of the meat or product.” § 17.2(b), B.A.I. Order 211, Revised. 
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Common or usual name 


What is to be considered the common or usual name of a food 
product? It will be noted that the requirement is in the alterna- 
tive; two criteria thus may govern its selection. The common 
name of a food is usually distinguishable from its technical name. 
The usual name of the product is, generally speaking, the expres- 
sion by which that particular article is ordinarily known to the con- 
sumer. It tells the purchaser, in terms within his knowledge and 
understanding, precisely what the article is. Common or usual 
titles of this character are those that have developed through cus- 
tom and usage. 

By the same token, a brand or trade name can be neither com- 
mon nor usual within the contemplation of this provision of the 
Act. A designation of this nature is individual to the manufac- 
turer or to the packer—not to the product. No matter how wide- 
spread its recognition, under the law it is naturally confined to the 
output of one producer nor is it generally available for use by 
other dealers. In consequence, brand or trade names cannot be 
considered common or usual names. This limitation, as a matter 
of fact, is applicable to the owner of the brand name himself. He 
is accordingly required to supplement such a name with the cus- 
tomary common or usual title of the product.™ 

We have emphasized that the common or usual name of the 
food must be stated where one exists. It is, of course, feasible that 
a particular product, because of its novel or unusual composition 
and nature, does not possess a common or usual designation. In 
this event it is not mandatory that one be stated. A great deal of 
caution must however be exercised in reaching the conclusion that 
no common title is applicable to a particular product. The major- 
ity of foods are commonly or usually known by some specific title. 
This may relate to the identity of its ingredients, such as “GOOSE 
LIVER PASTE,” or “PORK AND BEANS.” On the other hand, the 
name may describe its use, for example, “BEVERAGE BASE.” In the 
following sections we will deal with the manner of selecting the 

18TRADE CORRESPONDENCE 29 (1940); TRADE CoRRESPONDENCE 117 (1940). 


It is possible that a proprietary name may become a common or usual name if 
it gains acceptance; this has occurred in the case of drugs. 
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common or usual name of a product and the extent to which it 
must reflect the true and correct nature of the food involved. 


Title must be specific 


The name employed must be specific—it cannot, for example, be 
a collective term. Thus, in labeling fowl, the expression ‘‘POoUL- 
TRY’ is insufficient to comply with the statute. The usual name 
of the actual bird contained in the package must be set forth, such 
as, “CHICKEN,” or “TURKEY.” ? This point, indeed, cannot be 
over-emphasized. To designate a product by its generic classifica- 
tion is, in the majority of instances, inadequate for the purposes 
of this provision of the Act. Usually, the variety or species must 
also be given. But this requirement in turn is frequently a source 
of confusion. At what subspecific should the title stop? Thus in 
the case of fowl the Administration conceded that it was not essen- 
tial to designate the particular product as a “BROILER,” “FRYER,” 
or “ROASTER,” as the case may be. Yet it cannot be denied that to 
be fully descriptive the label of a package containing dressed 
chicken, for example, should indicate whether it is a broiler, spring 
chicken, pullet, fowl, or capon. 


Varietal names 


The extent to which varietal names must be designated is also a 
subject of conjecture. To illustrate, the designation “BEANS” in- 
cludes many members of the pulse family. Its use, without further 
classification, is undoubtedly too vague and general to serve as 
compliance with the provision of the statute. Nevertheless, the 
employment of the title “porK AND BEANS” or “BEANS WITH 
PORK” would in all probability suffice under the Act, since over a 
period of many years the consuming public has learned what to 
expect under this designation.® 


* TRADE CORRESPONDENCE 156 (1940). § 17.2(b) (1) (B.A.I. Order 211, Re- 
vised) provides that the name of a meat or meat product must be the common 
name—one which clearly and completely identifies the article. Meat or product, 
for example, which has been prepared from salting, smoking, drying, cooking, 
chopping, and the like, must be so described unless the name implies, or the 
manner of packaging shows, that the article was subjected to such processes. 

* TRADE CORRESPONDENCE 137 (1940). 


COMMON OR USUAL NAME 425 


Yet in this same connection, a packer who distributed a type 
of pinto beans under the name of “BROWN BEAUTY BEANS”’—a 
term with which his trade was familiar—was advised by the Food 
and Drug Administration that it was a matter of speculation as to 
whether the courts would interpret this section to mean that the 
common or usual name is merely “BEANS” or is in this case “PINTO 
BEANS.” It admitted that it could not, therefore, say definitely that 
the descriptive word ‘“‘PINTO” was required to appear. However, 
in the interest of more informative labeling and in anticipation of 
the possibility that “PINTO BEANS” might be held to be the com- 
mon or usual name, it strongly urged that the proposed label dis- 
play the term. This suggestion, of course, did not preclude the 
packer from continuing the use of the term “BROWN BEAUTY 
BEANS’ on the label provided the words “BROWN BEAUTY” did not 
mislead in any way as to the variety or type of the bean. It was 
recommended that he label the product “BROWN BEAUTY BEANS,” 
followed by a conspicuous statement, in parenthesis if desired, 
disclosing that the product was “PINTO BEANS.” * 


Name cannot be ambiguous 


The name, moreover, must be descriptive with some particular- 
ity, and without ambiguity. For example, where the product was 
canned “BREAKFAST PRUNES IN SIRUP,” prepared from dried 
stock, the Food and Drug Administration objected to the use of 
the word “PRUNES” without restriction. It pointed out that while 
the term “PRUNES” formerly was generally understood to refer to 
the prune plum after drying, since that was practically the only 
form in which it appeared on the market as a food throughout the 
country in general, in recent years there had developed a wide- 
spread practice of canning the fresh prune plum both in water 
and in sirup. As a result there was a certain degree of ambiguity 
in the unqualified word “PRUNE” for a product prepared from 
dried stock. This, the Administration suggested, should be avoided 
by referring to the article as “DRIED PRUNES.” ® 

Nor can the name used “‘partly but not entirely reveal” the spe- 


‘Trape CORRESPONDENCE 169 (1940). 
© Trape CORRESPONDENCE 230 (1940). 


426 FOOD REGULATION AND COMPLIANCE 


cific character of the food product. This aspect was raised in an 
inquiry to the Administration which involved the designation of 
fish fillets, produced from whiting or silver hake, by brand names 
which only revealed the species of the fish in part. The Adminis- 
tration ruled that in this instance the common or usual name of 
the fish was “WHITING,” or “SILVER HAKE,” and that, in accord- 
ance with the provisions of the law, fillets prepared from such fish 
must be so labeled regardless of the brand name that might be 
used. While it saw no objection to the use of the designations 
submitted as brand names on labels for whiting fillets—with the 
reservation that fish labeled as “CAPE COD FILLETS” must be pro- 
duced in that geographical area—nevertheless it insisted that the 
labels also bear a plain and conspicuous declaration that the fish 
was whiting, or silver hake. The proposed brand designations, 
however, were not acceptable substitutes for the common or usual 
names of this species of fish.® 

Nor is the term “Liguip suGaR” considered suitable to desig- 
nate a partially inverted sugar sirup (essentially a solution of 
sugar and invert sugar in water) inasmuch as this name is likely 
to mislead the public. The ordinary consumer of sugar and related 
products would not be advised by the name that the product con- 
tained from 20 to 30 percent water or that, in most instances, the 
sugar present had not been refined to the same extent as ordinary 
granulated sugar." 

Additional illustrations of ambiguous names will be found in 
Chapters 6 and 7 of this volume, to which the reader is referred. 


Different geographic common names 


A problem of frequent concern to distributors of food products 
on a national basis is the different names consumers in various 
parts of the country apply to the identical article. Thus the com- 
mon name for a food in one locality may not be the usual designa- 
tion for the product in another, Lima beans, for example, are 
better known as “BUTTER BEANS” in certain parts of the United 
States. How is the packer to denominate such a product? In such 


* TRADE CORRESPONDENCE 258 (1940). 
"TRADE CorRESPONDENCE 289 (1940). 
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a case the Food and Drug Administration has ruled that, although 
it is not disposed to object to the use of the term “BUTTER BEANS” 
in the case of specific consignments shipped and sold in such parts 
of the country where the term is understood, it is generally im- 
possible for a canner to forecast the ultimate destination of all 
of his pack of lima beans. Consequently it believed that the solu- 
tion was to couple the two names “LIMA BEANS” and “BUTTER 
BEANS’ together on the label. Thus it suggested that the name 
“LIMA BEANS,” which was probably more widely understood, form 
the main name for the article, followed by the name “BUTTER 
BEANS” in parenthesis.® 

Moreover, although the term “yAm” is not applicable to any 
varieties of the sweet potato, the Administration has recognized 
that the word in certain parts of the country, notably the South, 
has come to mean, not sweet potatoes in general, but certain varie- 
ties, and perhaps different ones in different localities. Accordingly, 
it offered no objection to use of the name “yams” in parenthesis 
following the name “SWEET POTATOES” when the food conforms 
to the local concept of canned yams.® 

And since blueberries by reason of local usage are in some sec- 
tions of the country sold and consumed as huckleberries, the Ad- 
ministration has intimated that it will not object to canned 
blueberries being labeled as “HUCKLEBERRIES” when distributed in 
regions where the latter term is used and understood by the popu- 
lation.’° 


Synonymous common or usual names 


It must not be concluded that the common or usual name of a 
food product is invariably limited to a single title or expression. 
As a matter of fact, many foods possess names which are synony- 
mous in meaning; and each relates to, and is descriptive of, the 
particular article. For example, “SESAME OIL” may also be called 
“GINGILLI OIL,” “TEEL OIL,” or “BENNE OIL”; “SWEET COCOA,” 
may also be labeled “SWEETENED cocoa”’; and “SPIRIT VINEGAR,” 

® TRADE CORRESPONDENCE 135 (1940). 


® TrapDE CORRESPONDENCE 325 (1940). 
1 TRADE CORRESPONDENCE 33 (1940). 
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may with equal propriety be designated as “DISTILLED VINEGAR,” 
or “GRAIN VINEGAR.” 

Indeed, the Food and Drug Administration had recognized the 
existence of synonymous titles of this character in issuing defini- 
tions and standards of identity for a number of products. To 
illustrate, the names “DRIED SKIM MILK,” “POWDERED SKIM 
MILK,” and “SKIM MILK POWDER” are all considered common or 
usual names for the same product and in general ultimate con- 
sumer use. 

It may therefore be accepted that the use of a recognized syno- 
nym of the common or usual name of the product will be consid- 
ered compliance with this provision of the Act. 


Consumer usage to control 


It will thus be observed that the criterion in selecting the com- 
mon or usual name of a product is consumer usage and acceptance. 
That this understanding varies not only in various sections of the 
country but also at different periods of time must be admitted. 
An illustration of this is Maraschino cherries. In 1912 it was held 
that that term was properly applicable only to the marasca cherries 
preserved in maraschino." But by 1940 it was conceded by the 
Administration that the name had acquired widespread acceptance 
for a product consisting of cherries which have been dyed red, 
impregnated with sugar and packed in a sugar sirup flavored with 
oil of bitter almonds, or similarly. Accordingly the conclusion was 
reached that the title “aMARASCHINO CHERRIES” might be regarded 
as the common or usual name for the latter article and could, in 
consequence, be employed to designate it.! 

A product accorded similar treatment is grenadine. Originally 
prepared from pomegranate juice and sugar, the name for many 
years has been loosely applied to sirups and beverages consisting 
of other fruit juices and sugar sirup. The Administration has in- 
dicated, therefore, that no objection will be made to the use of the 
name “GRENADINE” on a sirup containing a mixture of fruit 


“ Foop INSPECTION Decision 141 (1912); U. S. vy. Bettman-Johnson Co., 
N. J. No. 1664 (1911). 


% TRADE CORRESPONDENCE 194 (1940). 
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juices, possessing the characteristic grenadine flavor and color." 

It was also conceded by the Administration that the name 
“ANTIPASTO” was proper to designate an appetizer comprised of 
mixed vegetable and fish products since the expression had ac- 
quired a definite meaning to those of Italian extraction. 

The term “MINCEMEAT” has likewise sufficient consumer rec- 
ognition to sanction its use, provided the product is of normal 
composition. Should unusual fillers or thickeners be employed, 
however, a label declaration showing these ingredients should 
appear.?° 

It is to be noted, however, that this principle may operate in 
reverse. Thus, where the public has ceased to place any particular 
significance upon a descriptive term, it should not be utilized. A 
case in point is the use of the designation “TELEPHONE” on canned 
peas. The Administration has advised the canning industry that 
there are now more accurate and satisfactory methods of convey- 
ing information to the consumer concerning the size of peas, and 
the term should not be employed.*® 


Trade usage insufficient 


The fact that a product is known by a name to a particular 
trade, on the other hand, does not justify its use if it is not equally 
familiar to the consuming public. Thus, where it was intended to 
use the names “BARLEY SUGAR” and “BARLEY SUGAR CANDY” to 
designate products not containing barley, the Administration 
pointed out that it is apparent that the term “BARLEY SUGAR’ was 
being loosely applied to a product which is not now prepared even 
in part from barley. It doubted that the term has a derived mean- 
ing which would make it understandable to the purchaser, although 
it may be understood by sugar technologists. Consequently it was 
inclined to discourage the use of the terms “BARLEY SUGAR” and 
“BARLEY SUGAR CANDY” as it was proposed to use them, since they 
appeared to be ambiguous. However, since it had made no investi- 

48 TRADE CORRESPONDENCE 293 (1940). 

4% TRADE CORRESPONDENCE 32 (1940). 


% TRADE CORRESPONDENCE 216 (1940). 
% Trane CORRESPONDENCE 291 (1940). 
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gation of consumer understanding of the terms, it could only ad- 
vise the manufacturer of the products that the responsibility for 
their use rest upon him.’” . 

The Administration, moreover, has recommended that the 
names of peas sizes, such as “PETIT POIS,” “SMALL,” “MEDIUM 
SMALL,” and the like, be supplemented by a statement of sieve size, 
or of average pea diameter in thirty-seconds of an inch.** Indeed, 
as we have already indicated, terms such as “TELEPHONE,” “‘MID- 
’ and “Gems” are regarded as mis- 


a” 66 ” 66 


GETS,” “‘SIFTED,” ‘MELTING,’ 
branding and cannot be used.”® 


Selection of name 


It must be clear by this point that the principal problem con- 
fronting the labeler of a food is the selection of a name that hon- 
estly and unambiguously describes the product. In the ordinary 
case, the matter is not a difficult one. The name, of course, must 
be specific; it must be descriptive without ambiguity ; it must meet 
with consumer acceptance and understanding. Thus, the term 
“MINT TEA” is considered too vague to convey the true identity of 
the product. Some may take it to mean a tea-like product made 
from mint; others a real tea with mint flavor.2° Of course, the 
name may be used if in direct connection therewith there appears 
a statement showing that it is a blend of tea and mint. 

Frequently, however, the urge to continue the use of an estab- 
lished name is too great. The packer, moreover, is usually anxious 
to distinguish his product from others similarly compounded. 
Again, there is the natural reluctance to admit the lower quality of 
the article and the desire to designate it instead by an euphonious 
title. Thus, the use of the name “FANCY HEARTS OF FLORIDA 

™ TRADE CORRESPONDENCE 36 (1940). In the case of meat and meat products, 
the unqualified terms “MEAT,” “MEAT BYPRODUCTS,” “MEAT FOOD PRODUCT,” and 
terms common to the meat industry but not to corsumers, such as “PICNIC,” 
“BUTT,” “CALA,” “SQUARE,” “LOAF,” “SPREAD,” “DELIGHT,” “ROLL,” “PLATE,” 
“LUNCHEON,” and “DAISY,” cannot be used as names of articles unless accom- 
panied with terms descriptive of the product or with a list of ingredients. 
§ 17.2(b) (1), B.A.I. Order 211, Revised. 

* TRADE CORRESPONDENCE 321 (1940). 


* TRADE CORRESPONDENCE 291 (1940). 
* TRADE CORRESPONDENCE 138 (1940). 
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GRAPEFRUIT” for canned whole segments or sections of that prod- 
uct was condemned by the Food and Drug Administration on the 
ground that it was not aware of any edible part of the grapefruit 
which could be appropriately described as the “HEART,” and under 
the circumstances it would appear that the proposed designation 
was not suitable. Nor may the term ‘STANDARD GRADE” be used 
on canned grapefruit containing broken sections; the proper title 
is “BROKEN.” 7} 

Neither does the Administration consider the title “PATE DE 
FOIS GRAS” appropriate for a goose-liver paste made from the 
livers of normal geese. That name is descriptive only of the prod- 
uct prepared from the liver of geese which have been forcibly fed 
to produce a characteristic type of liver. The proper name for the 
food containing normal goose livers would accordingly be ‘‘GoosE 
LIVER PASTE.” * And it is the opinion of the Administration that 
a product, comprised of pyroligneous acid and caramel coloring, 
carry the common or usual name of “ARTIFICIALLY COLORED 
PYROLIGNEOUS ACID” and not “SUBSTITUTE FOR SMOKE,”’ the title 
which was suggested.** Moreover, where glacial acetic acid has 
been added to pure distilled vinegar, the product cannot be labeled 
“VINEGAR” but only “ARTIFICIALLY COLORED GLACIAL ACETIC 
moro, 


Product must conform to name 


To put the whole matter in a slightly different way, it is evident 
that this provision of the Act not only makes it essential to declare 
a proper common or usual name for a food, but in addition to have 
the product itself conform with the common or usual name finally 
selected. Thus the name “ICE CREAM POWDER” is not appropriate 
for products consisting of ingredients such as gum karaya, tapioca 


“TRADE CORRESPONDENCE 127 (1940). 

2 TRADE CORRESPONDENCE 47 (1940). 

2 TRADE CORRESPONDENCE 139 (1940). 

% TrapE CORRESPONDENCE 50 (1940). Actually, however, if a product were 
sold as vinegar it would be diluted to a reasonable acid strength and the desig- 
nation “GLACIAL ARTIFICIALLY COLORED ACETIC AcID” would not be appropriate 
since after dilution the acetic acid would no longer be glacial. The ruling as 
given is consequently only partially correct. 
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flour, and refined corn sugar, used at times as a “stabilizer” for ice 
cream. The product will obviously not make ice cream simply by 
the addition of water as the name suggests.*° Nor may a product 
be called “CHOCOLATE FLAVORED SWEETENED MALTED MILK” un- 
less it contains a sufficient proportion of malted milk so that when 
used according to directions it will produce a beverage of the 
composition ordinarily dispensed at soda fountains as chocolate 
flavored malted milk.** In another instance a product entitled 
“SPAGHETTI AND MEAT BALLS” was held misbranded where ex- 
amination showed that it consisted of spaghetti, prepared with 
tomato sauce, spices and some cheese, but each can contained less 
than one ounce of so-called “meat balls,” and these were prepared 
essentially of cereal or meal with less than 25 percent of meat.27 
Similarly, the title “CHICKEN NOODLE DINNER” was deemed mis- 
leading when applied to an article comprised principally of noodles 
with only seven percent of chicken meat.?8 

Needless to say, Section 403(i)(1) must be read and applied 
in conjunction with the other provisions of the Federal Food, 
Drug, and Cosmetic Act, dealing both with misbranding and with 
adulteration. It will be remembered, for example, that the product 
is illegal if its labeling is false or misleading in any particular. 
This comprehensive prohibition has particular emphasis so far as 
the common or usual name of the food is concerned. 

In discussing this phase of the sub ject we are not primarily in- 
terested in outright deception and falsity. Obviously, it requires 
no extended discussion to demonstrate that the use of the name 
“MILK FED POULTRY” is illegally utilized to describe poultry which 
have not been fed milk for a sufficiently extended period, but 
merely a ration containing buttermilk.2® And a partially granu- 
lated honey cannot be labeled “ExTRACTED HONEY” or “STRAINED 
HONEY’ if purchasers expect such a product to be liquid honey. 
It might be pointed out, however, that since granulation or crystal- 

* TRADE CORRESPONDENCE 290 (1940). 

*® TRADE CORRESPONDENCE 297 (1940). 

7 U.S. v. 48 Cases of Spaghetti and Meat Balls, F. N. J. No. 3446 (1942). 


*U. S. v. 96 Cases of Chicken Noodle Dinner, F. N. J. 3666 (1942). 
*® TRADE CORRESPONDENCE 155 (1940). 
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lization of dextrose is always a problem, the situation is difficult 
to correct by labeling.*® Or that it would be inappropriate to refer 
to a product as “KENTUCKY MINT” unless the mint originated in 
that State, and not nearby States.*4 

Moreover, it is to be noted that honey may not be labeled with 
the name of a plant or blossom except where the particular plant 
is the chief floral source of the product. Thus the name “PEACH 
BLOSSOM HONEY” may be used only if the producer is in a position 
to know that peach blossoms constitute the principal source of his 
honey, but not otherwise.*” 

And to employ the name “JAVA AND MOCHA BLEND” for a cof- 
fee which, in fact, contains coffees other than of these two varieties 
is undoubtedly a violation of the law, and was so even under the 
provisions of the prior Federal Food and Drugs Act.** Nor is 
the name “100 GRAIN DISTILLED CIDER VINEGAR” appropriate for 
a mixture of distilled and cider vinegar, the proper designation of 
which would be “BLEND OF CIDER AND DISTILLED VINEGARS.” ** 
These and similar representations all have a degree of falsity or 
deception which summarily characterizes their use as misbranding. 

Nor is it necessary to repeat our remarks concerning common 
names which carry the fault of indirection and ambiguity. The 
Act, it will be remembered, condemns statements which serve to 
create an erroneous impression in the minds of the purchasers. 
And this is particularly so where the title of the food is the offend- 
ing statement. Thus a product consisting solely of corn oil cannot 
be designated as “OIL FOR SALADS & COOKING * * * MADE FROM 
GOLDEN coRN.” Rather it should clearly be entitled “corn otL.” *° 
Likewise the name “VANILLA WAFERS” is not suitable for wafers 
flavored with a combination of artificial and true vanilla flavor. 
Instead, the correct title is “WAFERS” followed by the legend: 

* TRADE CORRESPONDENCE 298 (1940). 

*1 TRADE CORRESPONDENCE 138 (1940). 

® TRADE CORRESPONDENCE 147 (1940). 

* Trape CORRESPONDENCE 148 (1940). See also Foon Inspection DEcISION 
82 (1907); Foop Inspection Decision 91 (1908); Regulation 19, Foop anp 
Drucs Act; U. S. v. Thomson & Taylor Spice Co., 198 Fed. 565. 


* TrapE CORRESPONDENCE 320 (1940). 
* TrapE CORRESPONDENCE 273 (1940). 
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“ARTIFICIALLY FLAVORED WITH VANILLIN.” *® And although the 
label of a can of field corn may include the subordinate explana- 
tory statement “YELLOW VARIETY” or “WHITE VARIETY” the possi- 
bility of consumer confusion with sweet corn is too great to 
sanction a similar substatement employing the adjective “GoLp- 
ENge St 

These aspects of our subject, then, call for little treatment at 
this point, since they have been more fully developed elsewhere in 
this volume. Our present interest is not in the first instance the 
selection of an appropriate common or usual name, but the con- 
formance of the product to the name utilized. As we have already 
pointed out, this latter phase must have the fullest consideration. 
For in the final analysis, the name does not make the product; on 
the contrary the product indicates the proper name. In other 
words, in most cases of compounded food, the question is: Does 
this particular food preparation come within the purview of the 
specific common name applied to it? Here, too, consumer usage, 
custom, and acceptance govern. 

A number of examples will illustrate the problem. Thus, several 
questions have been submitted in connection with the manner of 
naming breads. One baker, for instance, asked, “What percentage 
of the total shortening content would have to be butter before we 
could call an item a “BUTTER CRACKER”? This has been answered 
by pointing out that consumers in many instances interpret the un- 
qualified word “butter,” as applied to cookies, wafers, crackers, 
and like products, to mean that the shortening ingredient is ex- 
clusively butter. Where other shortening ingredients are utilized, 
besides butter, therefore, there is no assurance that the label is 
legal and the term should be avoided. On the other hand, the name 
“BUTTER FLAVORED COOKIES” may be justified if the amount of 
butter is sufficient to contribute flavor to the finished product. The 
ingredient statement set forth should, however, disclose the fact 
that most of the shortening is other than butter. The Administra- 


* TRADE CORRESPONDENCE 275 (1940) ; Trape CorrESPONDENCE 12, entitled 
“Flavoring Extracts.” 

i. TRADE CORRESPONDENCE 247 (1940). Cf. U.S. v. Columbus Foods Corpo- 
ration, N. J. No. 30687 (1939); U. S. v. 1,039 Cases of Canned Corn, F. N. J. 
No. 1978 (1941). 
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tion suggested the legend: “sHoRTENING (6% BUTTER, 94% 
OTHER SHORTENING ).” *8 

Another question dealt with the propriety of the name “BUTTER 
CREAM LOAF’”’ for a bread which at all times contained substantial 
amounts of both butter and cream as the sole shortening agents. 
The Administration pointed out that the test of the propriety of 
such a term was, of course, whether or not it deceived consumers. 
If they understand that the words “BUTTER” and “CREAM” re- 
ferred to the shortening, and these were the only shortening agents 
used, it saw no objection to the name.*? 

And a bread labeled as “HONEY BREAD” should, in the opinion 
of the Administration, contain at least eight percent of honey. If 
a smaller quantity is employed, the honey ingredient should not be 
featured other than as one of the sweetening ingredients; in other 
words, the title is unwarranted.*® In the same connection a prod- 
uct entitled “MILK AND HONEY GRAHAMS,” which, however, con- » 
tained little or no milk and very little honey in comparison with 
the amount of sugar that was used as the principal sweetening 
agent, was held to be misbranded.** 

Several additional illustrations will serve to emphasize the ne- 
cessity that the title employed must meet the consumer’s under- 
standing of that particular name. Thus, where a correspondent 
sought advice as to the propriety of the proposal to change the 
name “ORANGE CONCENTRATE” to “CONCENTRATED ORANGE 
juice” on the label of a product consisting of concentrated orange 
juice, sugar, and a small amount of concentrated lemon juice, the 

% TRADE CORRESPONDENCE 92 (1940). 

%° TRADE CORRESPONDENCE 90 (1940). 

“TRADE CORRESPONDENCE 89 (1940). This statement was correct when 
given. However, in connection with the bread hearings the proposal was made 
to adopt a definition and standard of identity for honey bread. At this hearing 
it was brought out that 8% is about the minimum amount of honey which can 
be tasted in bread and for a bread to have characteristics different from ordinary 
white bread enough honey should be added to definitely sweeten the bread as 
well as affect the flavor. Eight percent is not sufficient for this purpose. Under 


the circumstances it is unlikely that 8% honey would now be considered as a 


suitable limit for honey in honey bread. 
“JU, S. v. 310 Cartons of “Burry’s Crisp Brown Milk and Honey Grahams,” 


N. J. No. 29838 (1938). 
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Administration objected to the use of either designation. “con- 
CENTRATED ORANGE JUICE,” it pointed out, is applicable only to 
orange juice free from excess orange oil which has been subjected 
to concentration with the aid of heat; it is not a proper name for 
the combination given. It was suggested that the preparation be 
denominated “BEVERAGE BASE” or another name as equally in- 
formative and truthful.* 

And to the use of the designation “ROCK CANDY SIRUP” on a 
product made from confectioners sugar, claimed to have essen- 
tially the same identity as rock candy sirup, the Administration 
objected “we cannot escape the conclusion that in order to avoid 
any possibility of misleading the purchaser, the term ‘RocK CANDY 
sIRUP’ should be used exclusively for the article generally known 
under that name.” #2 The Administration, moreover, has held that 
the term “MALT siRUP,” without qualification, denotes barley malt 
sirup, and is improperly used to describe a product made from 
barley and other cereals. The name suggested for the latter prep- 
aration was ““MALTED CEREAL sIRUP.” ** And the use of the name 
“EFFERVESCENT PECTIN” was questioned as the common or usual 
name of a mixture of pectin, sugar, and water. ‘We are inclined 
to believe,” the Administration wrote, “that the name of such a 
mixture should show clearly that it is not 100 percent pectin.” 
The name suggested was “EFFERVESCENT PECTIN MIX,”’ accompa- 
nied by a statement of the specific ingredients.** 


Brand name as common name 


Although we have pointed out that a brand or trade name can- 
not be substituted for the common or usual name of a food prod- 
uct, it nevertheless sometimes occurs that the brand name so 
closely resembles a descriptive title that it becomes necessary that 
the product meet the consumer understanding of the arbitrary 
brand term or expression. For example, we have seen that the 
label statement, “a-1 TOMATOES PACKED EXCLUSIVELY FOR A-1 

“ TRADE CORRESPONDENCE 262 (1940). 

“ TRADE CORRESPONDENCE 264 (1940). 


“TRADE CORRESPONDENCE 225 (1940). 
“ TRADE CORRESPONDENCE 223 (1940). 


COMMON OR USUAL NAME 437 


FOOD PRODUCTS Co. * * * 4-1 BRAND IS YOUR GUARANTEE OF THE 
FINEST QUALITY’’—which, quite obviously, had advertising conno- 
tations only—was nonetheless deemed to be a representation that 
the food was of Fancy or Grade A quality.*® 

In another case, the designation “‘CHERRI-BERRI’”’ was applied to 
grapes artificially flavored and colored in simulation of maraschino 
cherries and was construed to constitute a representation that the 
product was maraschino cherries, and hence misbranded.*7 And 
where a correspondent inquired as to the propriety of the name 
“BUTTER NUT” on the wrapper of an ordinary white bread—the 
label also carrying the legend “GENUINE BUTTER NUT BREAD,” 
thus inferring that it was a distinctive type—the Administration 
pointed out that the title might imply to some consumers that the 
sole shortening ingredient in the bread was butter, with an appre- 
ciable quantity of nuts or nut product; to others, perhaps, that the 
product contained a substantial amount of butternuts.** Further- 
more, the brand name “MILK MAID BREAD,” together with a design 
of a milk maid with a pail of milk, was held to represent that the 
loaf consisted of milk bread. Since the product was deficient in 
milk, the label constituted misbranding.*” 

Under the circumstances it must be emphasized that particular 
attention should be given to the selection of an appropriate trade 
or brand name to prevent it from being construed to be a descrip- 
tion of the product. 

“U.S. v. 87 Cases of Canned Tomatoes, F. N. J. No. 3344 (1942). 

“U.S. v. Vinelands Products Co., N. J. No. 24242 (1935). 


“8 TRADE CORRESPONDENCE 88 (1940). 
“U.S. v. O. P. Skaggs Co., N. J. No. 28842 (1938). 
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STATEMENT OF INGREDIENTS 


Enumeration of ingredients 


Where a food is fabricated from two or more ingredients, the 
common or usual name of each ingredient is required, as we have 
seen, to appear upon the label. This requirement is in addition to 
the declaration of the common or usual name of the product as a 
whole, although in simple compounds of, for example, two in- 
gredients, it is frequently possible to incorporate both the name of 
the article and its components in the title, thus avoiding the neces- 
sity of an ingredient list.? 

A food product which fails to enumerate the ingredients of 
which it is composed is considered to be misbranded under the law. 
This occurs, not only if the statement is omitted entirely, but also 
where an erroneous or ambiguous list is given. For example, 
where salad oil contained a blend of olive oil, peanut oil and an- 
other unspecified oil the declaration “conrains 20% ITALIAN 
OLIVE OIL AND 80% VEGETABLE AND PEANUT OILS” was deemed 
violative of this provision, requiring as it does the common or 
usual name of each ingredient. The designation ‘VEGETABLE 


*Meat and meat products are also subject to a similar requirement by 
§ 17.2(b), B.A.I. Order 211, Revised, which provides that, except in the case 
of a standardized product, the labels of such foods must contain the word 
“INGREDIENTS” followed by a list of the ingredients when the meat or prod- 
uct is fabricated from two or more ingredients. The list of ingredients is re- 
quired to appear as part of or in addition to the true name of the product and 
to show the common or usual names of the ingredients arranged in the order 
of their predominance, except that spices, flavorings (including essential oils, 
oleoresins, and other spice extractives), and colorings may be designated as 
“SPICES,” “FLAVORINGS,” and “COLORINGS” without naming each. The name of an 
ingredient may not be a collective name but must be a specific name, as, for 
example, “BEEF,” “PORK,” “BEEF TRIPE,” “BEEF HEARTS,” “SHEEP LIVERS,” “PORK 
SNOUTS,” “FLOUR,” “CORN FLOUR,” “POTATO FLOUR,” “WATER,” “DRIED SKIM 
MILK,” “TOMATO PUREE,” and “BEEF BROTH,” 
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* * * OILS” patently did not comply with this section of the law." 
And it must be noted that cocoanut oil, cocoanut oil stearine, and 
hydrogenated cocoanut oil, for illustration, are three distinct in- 
gredients of different identities. Hence it is improper to apply the 
name of one of these articles to either of the others.? 

It is not necessary at this point to discuss the meaning and ap- 
plication of the phrase “common or usual name.” The same con- 
siderations which govern the selection of a name for the product 
as a whole likewise control the designation of the ingredients, 
generally speaking. In the previous chapter we have gone into this 
aspect of the subject in considerable detail and no purpose will be 
gained by repeating the discussion. 


Fabricated foods 


The provision under consideration concerns itself only with 
foods which are “fabricated from two or more ingredients.” It 
therefore becomes essential to determine precisely what is meant 
by the term fabricated. The dictionary tells us that the word sig- 
nifies “to form by art or labor; to manufacture; to construct by 
putting together standardized parts.” Of course it is doubtless 
true that products prepared by cooking, boiling, roasting, baking, 
and similar processes where, in effect, a chemical reaction occurs 
resulting in a new compound, are fabricated within the meaning 
of the statute. But is the application of the law limited to these 
processes? In other words, is it essential that an intimate com- 
minutation or interaction take place before the product can be 
said to be “fabricated” ? 

The question arises in several connections. First, we must con- 
sider mixtures of a physical nature, in which the ingredients are 
commingled but still retain their identity. Is such a combination a 
“fabricated” food? A self-rising flour, for example, may contain 
wheat, flour, salt, and other ingredients usually found in baking 
powder. While it is true that the simple mixture of these various 
ingredients may not in a technical sense constitute a fabrication 

“UJ. S. v. 21 Cases of Oil, F. N. J. No. 3803 (1942). 


* Speech of W. R. M. Wharton, delivered June 3, 1940, before the National 
Confectioners’ Association Annual Convention, New York. 
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process, it is reasonable to surmise that preparations of this nature 
are to be considered a “fabricated food” within the purview of this 
provision, and a statement of the various components should ap- 
pear upon the label. It may be noted that the statute, however, 
does not employ the broader term ‘“‘made” nor does it call for the 
statement of “contents.” ™* 

A second question is raised concerning diluents. Where water, 
for example, is added to the product, does its addition amount to 
fabrication? This conclusion is, to say the least, doubtful.*” Fur- 
thermore, does the mere addition of a sweetening or seasoning 
ingredient to a food result in a “fabricated” food product? It is 
indeed difficult, in such a case, to say that a new compound has 
been manufactured. 

Fortunately, however, it is not altogether necessary to resolve 
these troublesome questions and any conclusions we might draw 
are more or less academic. For it has always been the position of 
the Food and Drug Administration—even without the compulsion 
of the provision under consideration—that the labeler must declare 
every variation from what the consumer customarily expects to 
find in the food to avoid violation of the provisions of the Act 
dealing with false and misleading labeling and with adulteration. 
This subject has been previously discussed in detail but several 
illustrations will emphasize this point. The label of a canned 
grapefruit juice, to which a sweetening ingredient has been added, 
is required to bear a specific reference by name to the particular 
sweetening employed, as, for example, “SUGAR ADDED” in the case 
of sucrose, or “DEXTROSE ADDED” if that agent has been utilized.* 
Indeed, in one instance where grapefruit juice was found to con- 
tain added sugar, and this fact was not disclosed, the product was 
condemned as misbranded.* 

Similarly, the Administration has emphasized the necessity of 
declaring on the label of the product the presence of water used to 


* Cf. Lexington Mill & Elevator Co. v. U. S., 202 Fed. 615, affirmed 232 
U. S. 399, 


*” Cf. U. S. v. 800 Sacks Barley Mixed Oats, 64 F.2d 678 (1933). 
* TRADE CORRESPONDENCE 142 (1940). 
*U. S. v. Sullivan, N. J. No. 24292 (1935). 
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dilute vinegar. In the case concerned, it was sought to reduce the 
acidity of vinegar to four percent, the minimum recognized 
strength, and to label the resultant product “DILUTED (REDUCED) 
TO LEGAL STRENGTH.” Such a statement was condemned, both 
as misleading and upon the basis of the provision under con- 
sideration, since the water was to be added without a clear and 
unambiguous announcement ot the means of dilution. It was sug- 
gested that the legend read “REDUCED WITH WATER TO 40 GRAIN 
STRENGTH,” or some equivalent expression which acknowledged 
the presence of the water expressly.® 

Before concluding this discussion, a recent Notice of Judgment 
is of interest, presenting as it does yet another aspect of this ques- 
tion. In that case wheat puffs were enriched with vitamin D. It 
was held that the product was one “fabricated from two or more 
ingredients,” and no statement of ingredients appearing, the goods 
were deemed to be misbranded.® While it is true that the physical 
addition of a vitamin to a food may, in the ordinary instance, be 
considered a fabrication process, nevertheless it is doubtful 
whether a product which has merely been activated by irradiation 
under ultraviolet light—the most common method of vitamin D 
enrichment—is ‘‘fabricated from two or more ingredients.” To 
reach such a conclusion we must not only adduce that the Steen- 
bock process amounts to “fabrication” but also that ultraviolet 
light is an ingredient. This argument is difficult to sustain. 

In an analogous connection, any substance added to the product 
for the purpose of concentrating or thickening it should be de- 
clared as an ingredient. Thus orange pulp added to a fruit juice 
concentrate is required to be stated on the label or the product is 
deemed misbranded.* Should concentration be accomplished by 
means of heat, however, no additional ingredient is involved, nor 
is any statement essential beyond the fact that the product is 
concentrated. 


5 TRADE CORRESPONDENCE 53 (1940). 

®U. S. v. Jenks Food Co., F. N. J. No. 4244 (1942). The correctness of this 
decision may be questioned. “Enrichment” does not add another ingredient; 
rather it is a chemical process. Cf. “Rule-Making Under the Food and Drug 
Act,” 10 George Washington 406, 449. 

7U. S. v. 199 Bottles of Sunshine Health Drinks, F. N. J. No. 4490 (1942). 
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What constitutes an “ingredient” 


The necessity of declaring the ingredients of a food fabricated 
from two or more different components also makes it essential to 
determine precisely the meaning of that term. In a broad sense, 
ingredients may be said to be substances which enter into the com- 
position of a product. This general definition, however, fails to 
answer several questions which arise. 

For example, does the word “ingredient” refer to those com- 
ponent raw materials that originally enter into the compounding 
of the product? In other words, is it necessary to set forth sub- 
stantially the manufacturing formula of the preparation? Or, on 
the other hand, does the term relate only to the constituents of 
the final fabricated food? Obviously, in many instances, either 
construction may well call for an entirely different list of “ingre- 
dients.”” It must be evident, moreover, that the processes of 
manufacture frequently change or convert the materials first used 
into quite different substances. 

It may be postulated, as a general rule, that this provision of 
the statute makes it essential to declare the materials and sub- 
stances originally entering into the composition of the product— 
with two important exceptions. This, in a sense, requires a state- 
ment of the product’s constituents—what it contains. Thus, in 
characterizing as insufficient a general declaration that “ANnrTI- 
PASTO”’ contained : “PRESERVED FISH AND VEGETABLE APPETIZER,” 
the Administration pointed out that to comply with the letter and 
spirit of the Act, a definite statement of constituents named in- 
dividually would be expected.* Furthermore, where such a simple 
ingredient as water is used in the fabrication processes, it must 
specifically be included in the list of ingredients. Thus, water re- 
maining in dough,® in process cheese,!° in mincemeat,! and in 
sauce ** must be declared upon the label of the product. 

* TRADE CORRESPONDENCE 32 (1940). 

®° TRADE CORRESPONDENCE 91 (1940). 

* TRADE CORRESPONDENCE 276 (1940). 


™ TRADE CORRESPONDENCE 216 (1940). 


™ TRADE CORRESPONDENCE 134 (1940). Water in canned dog food must also 
be declared. Trane CorrEspoNDENCE 278 (1940). 
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However, to consider the exceptions to this rule, it is to be 
noted that in those instances that the process of fabrication results 
in the manufacture of a new ingredient, it is not necessary to list 
the raw material ; instead the resultant product should be set forth. 
This is true, of course, only in connection with the transformation 
of one so-called raw material into another raw material; it has no 
application where a more complex ingredient is built-up in the 
process. Thus a manufacturer of pretzels inquired whether it was 
necessary to declare the caustic lye, in a solution of which the 
product was dipped before baking. The Administration remarked 
that since it was generally agreed that the caustic lye was changed 
to sodium carbonate, in the baking process, it was inclined to feel 
that the declaration of the caustic lye would not be appropriate 
under the circumstances. It admitted, however, that whether the 
courts will interpret the law as requiring the residual trace of 
carbonate that might be present in the finished product to be de- 
clared was, perhaps, a matter of speculation. It suggested, there- 
fore, that to insure compliance with the requirements of Section 
403(i1)(2), some statement be made to indicate that a trace of 
sodium carbonate might be present in the finished product.”* 

The second exception to the general rule deals with ingredients 
which are entirely removed or lost in the fabrication operations. 
The names of such materials need not be stated upon the label. 
This rule, and the method to be utilized to determine whether or 
not water is to be declared, is found in a Trade Correspondence 
dealing with Swedish rye bread. Therein the Food and Drug 
Administration advised that if the water used in manufacturing 
was removed entirely during the baking process, then this ingredi- 
ent need not be declared on the label. On the other hand, it pointed 
out, should some of the added water remain in the finished bread, 
it must be declared as one of the ingredients. Attention was 
called to the fact that the other constituents, such as whole rye or 
rye meal, salt, and yeast, all contain some native moisture Ac- 
cordingly, it was not safe to assume because the finished bread 
was dry to the senses that it contained no added water; this fact 
could be established accurately only through analysis. The manu- 


% TRADE CORRESPONDENCE 232 (1940). 
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facturer was advised to determine this by learning the exact 
amount of moisture contained in the original whole rye or rye 
meal, salt, and yeast, and comparing this with the amount of mois- 
ture in the finished bread. If the moisture content of the latter had 
not been increased, then it was not necessary to declare the added 
water as one of the ingredients."* 

Several more examples will illustrate the point. Thus, where 
salt anchovies have been washed of their salt, prior to their pack- 
ing in olive oil, it is not requisite that the label carry the statement 
“WITH ADDED SALT.” © A manufacturer also raised the question 
whether onions aiid celery which were boiled with chicken during 
the preparation of chicken broth, and subsequently removed by 
straining, need be declared by name in the list of ingredients. The 
Food and Drug Administration observed that if the onions and 
celery were not contained in the product except in the form of 
flavoring, it would not be inclined to insist that the specific names 
of the vegetables be listed. Instead the word “FLAVORING” in the 
ingredient list would be sufficient reference.*® 

Furthermore, in the case of crabmeat which has been immersed 
in brine containing citric acid in order to prevent discoloration 
during subsequent processing, thereafter thoroughly drained, and 
the meat “dry packed” without the direct addition of salt and 
citric acid, the Administration is not disposed to require that the 
label bear a statement of added salt or citric acid.1” 

It must be emphasized, on the other hand, that should any por- 
tion or percentage of such an ingredient remain in the product 
after fabrication, it must be declared. For example, where pow- 
dered ammonia was added to candy, in the form of ammonium 
carbonate, the presence of any residual ammonia compound re- 
maining was required to be disclosed on the label of the product.18 


Listing raw materials 


An analogous question of considerable importance is how far 


“TRADE CORRESPONDENCE 91 (1940). 
* TRADE CORRESPONDENCE 38 (1940). 
7° TRADE CORRESPONDENCE 126 (1940). 
“TRADE CORRESPONDENCE 256 (1940). 
* TRADE CoRRESPONDENCE 48 (1940). 
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back in point of composition the manufacturer must go to indicate 
the ingredients of his product. In most instances, of course, where 
the article is fabricated, the processor commences his operations 
with the raw materials. But frequently such components have in 
turn been compounded from more elementary ingredients. Indeed, 
it is very possible that the manufacturer is without precise knowl- 
edge of the constitution of some of his stock, although, since the 
latter is likewise a food within the purview of the Act, its ingredi- 
ents should also have been declared on its label. To what extent, 
then, must the label disclose the basic constituents of the product? 

This question cannot be answered with any degree of precision. 
Broadly speaking, of course, the word ingredient is not necessarily 
synonymous with the term raw material; indeed, it denotes a 
somewhat more complex and finished structure. Moreover, the 
enumeration of ingredients must, in the final analysis, be informa- 
tive to the ultimate consumer ; it is questionable whether the par- 
ticularization of each constituent in the product will serve this 
purpose. Whatever the final adjudication of this question, the 
Food and Drug Administration appears at this time to interpret 
this requirement somewhat liberally. 

For example, the Administration has admitted in connection 
with glazing confectionery, that it was not disposed to insist upon 
a declaration of the presence of the small amount of harmless 
resinous glaze permitted by the law in terms of its ultimate con- 
stituents if it resulted in a statement meaningless to the purchaser. 
Although it might resolve itself into a question of fact in each case 
as to the most informative way of indicating such an ingredient, it 
conceded that ordinarily substantial compliance with the law would 
be assured were the presence of the resinous glaze indicated by the 
term “RESINOUS GLAZE.” It was likewise suggested that an appro- 
priate declaration would be “SHELLAC GLAZE” or “GLAZED WITH 
SHELLAC.” 7° 

Indeed, the Administration has gone so far as to permit a manu- 
facturer to state the ingredients of a Peanut Butter Sandwich as 
“CHEESE FLAVORED CRACKERS AND PEANUT BUTTER’’ in lieu of 
indicating the composition of the cracker, which he claimed to 


# Trape CORRESPONDENCE 238 (1940). 
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have no way of knowing.*° It is difficult, however, to find any 
justification in the law for the last interpretation. Strictly speak- 
ing, perhaps, the crackers and peanut butter were actually the two 
ingredients utilized by this particular manufacturer in making his 
product; thus their enumeration might possibly be construed as a 
technical compliance with the statute. Nevertheless, the consumer 
is deprived of information to which he is entitled and which, in all 
probability, he may find on the label of an identical product manu- 
factured in its entirety by its sponsor. The test, it is submitted, is 
not the ignorance or lack of facilities of the maker, but the in- 
telligence conveyed to the purchaser by the ingredient statement. 
To continue or extend such a construction might well result in an 
emasculation of this provision of the Act. At the very least, the 
customary component parts of a product, bearing a common or 
usual name, should be set forth in the list of ingredients. 


Simple and compound products 


It is interesting to note that the nature of the product at times 
dictates the particularity with which the identical ingredients must 
be disclosed. As a general rule, the label of a simple product of 
few components must be more specific in listing ingredients than 
a more complex product, utilizing the same article as one of its in- 
gredients. Prepared horseradish, when sold as such, for example, 
is required to bear a label stating each of its constituents.*! Yet 
when prepared horseradish is a minor part of another product, it 
may be declared simply as “FLavorinc.” ” A similar rule is ap- 
plicable to flavoring extracts and like products.” 


® TRADE CORRESPONDENCE 248 (1940). 

™ TRADE CORRESPONDENCE 329 (1940). * Ibid. 

* Flavors which are not standardized and which are fabricated from two 
or more ingredients must be labeled with the common or usual name of each 
ingredient. The flavoring ingredients should be listed first in the order in which 
they contribute flavor, followed by the specific name of the vegetable gum and 
other ingredients. Water should be listed when present. Pending the formula- 
tion of standards under the Act the following extracts need not be labeled with 
a list of ingredients: lemon and orange extracts containing at least 5 percent of 
lemon and orange oil respectively; vanilla extract made from at least 13.35 oz. 


of vanilla beans per gallon of extract. TRADE CoRRESPONDENCE 12 (1939) en- 
titled “Flavoring Extracts.” . 
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Again we find that shortening, packaged and sold as shortening, 
is required to bear a declaration stating the type and condition of 
the oils and fats of which it is composed,”* whereas the same arti- 
cle, when used in the baking of a cake, may be designated as 
“SHORTENING” without the necessity of naming each ingredient 
specifically.”° 


Alternate designations 


The question has frequently been presented as to whether the 
declaration of the ingredient may be in the alternative. It fre- 
quently happens that ingredients may be substituted for the usual 
and declared constituent, due to variation in seasonal supply or 
alterations in formulas beyond the control of the processor. The 
point is of material importance to the manufacturer if only in 
connection with the printing of labels. The war, moreover, has 
caused a scarcity of certain materials and imposed the necessity of 
substitution in many instances. 

As a general rule, alternative designations of ingredients are not 
considered to be compliance with this provision of the Act. Nor 
may any ingredient be set forth in terms which permit a choice of 
two or more ingredients at any particular time, such as a salad 
oil described as containing “VEGETABLE OILS.” 7° 

Despite this rule, however, the Administration has eased com- 
pliance in certain cases where the consumer is not deprived of in- 
formation to which the law entitles him. Usually this has been 
done in instances where the material ingredient is found both in 
the original component and in its substitute, and the purchaser 
receives the identical value or use from either material. Thus, in 
one instance the manufacturer of a vitamin-carrying oil, consist- 
ing of a concentrate of fish liver oils (to supply vitamins A and D) 
and another oil, blended with pure edible cottonseed oil, was con- 
fronted with the problem that it might become necessary for him 
to change the formula and substitute some other fish oil, such as 
salmon, for the oil he was using. He foresaw also that similar 

* TRADE CORRESPONDENCE 62 (1940). 


*% Trape CORRESPONDENCE 94 (1940). 
"U.S. v. 21 Cases of Oil, supra. 


448 FOOD REGULATION AND COMPLIANCE 


substitution of peanut oil, or some other edible vegetable oil, for 
the cottonseed oil, might have to be made. These changes would 
be necessitated by the variability in supply of the particular oils. 
He also emphasized the labeling difficulties that would be pre- 
sented if the specific name of the oil were required. Accordingly 
he asked the Administration whether, in lieu of the customary 
manner of stating the ingredients, he could employ the statement: 


“CONSISTS OF NATURAL VITAMINS A AND D 
FROM A CONCENTRATE OF FISH LIVER on 


The Administration in answer pointed out that some time be- 
fore the Secretary of Agriculture had considered a petition by the 
manufacturers of salad oils for exemption, based on considera- 
tions somewhat similar to those presented. Although the petition 
was denied, exception had not been taken to the declaration of the 
oil ingredient as “VEGETABLE oIL.” In view of this, the Adminis- 
tration ruled that it would not, for the present, take exception to 
the listing of the ingredients in the manner proposed. It did re- 
serve the right, however, to change its position in this matter 
should it develop that the consumer was being deprived of infor- 
mation to which he is entitled under the provisions of the Act. 
This position was also predicated upon the understanding that no 
reference was to be made to a specific oil if such oil was not in fact 
present in the mixture and that the product was represented only 
as a source of vitamins A and D.** 

And where a number of packers had advised the Administra- 
tion that they anticipated being unable to obtain constant supplies 
of cottonseed oil during the 1943 packing season and requested its 
comments on various methods of labeling the product packed dur- 
ing the season they were advised: 

(1) Labels reading “PACKED IN COTTONSEED OIL” should not 
be used on a product which is packed in another oil. 

(2) If constant supplies of a single oil or blend of oils is ex- 
pected to be available, the label should read, for instance, ““PACKED 
IN CORN OIL” or “PACKED IN CORN AND SOYBEAN OILS.” 

(3) If it is anticipated that the supplies of oils will vary during 

* TRADE CORRESPONDENCE 315 (1940). 
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the season, no objection will be taken during this emergency 
period to the temporary use of such designation as “PACKED IN 
COTTONSEED AND/OR CORN AND/OR SOYBEAN OILS” or “PACKED 
IN SALAD OIL (COTTONSEED AND/OR CORN AND/OR SOYBEAN ).” 

(4) If the emergency facing any one packer is such that he 
cannot predict whether he can limit his pack to one or more of 
three oils it would not, for the period of his emergency, take ex- 
ception to the broader term “VEGETABLE OIL.” 

It doubted, however, that cases would arise where none of the 
oils named on a label will be available, and did not, therefore, 
anticipate at this time that there would be any need to resort to 
the last statement.?” 

The Administration has also indicated, in the case of shortening 
and leavening where the particular shortening or leavening in- 
gredients that may be used at any given time by a manufacturer 
cannot always be predicted in advance, that it would not object to 
declaring such ingredients by the term “SHORTENING” or “LEAV- 
ENING,” as the case may be, in lieu of naming each specific sub- 
stance. 

However, it is to be noted that where lecithin is employed in 
the shortening, its presence should be declared among the ingredi- 
ents. The reason for this is that lecithin is an abnormal ingredient 
not customarily expected by the consuming public to be found in 
shortenings.?®> The Administration takes a similar attitude so far 
as the oil in which such articles as potato chips are fried, although 
it does insist that the presence of the frying oil be made known by 
some legend such as “FRIED IN VEGETABLE OIL” or “COOKED IN 
VEGETABLE OIL,” provided, of course, the oil employed is of a 
vegetable character.” 

It must be emphasized, however, that such rulings, generally 
speaking, run counter to the regularly applied rule in such cases. 
Before phraseology is employed, which may permit the substitu- 
tion of one or more ingredients in the product, express permission 
to do so should first be obtained from the Food and Drug Ad- 

#* TrapE CORRESPONDENCE 403 (1943). 


2 Trape CORRESPONDENCE 94 (1940) ; TRADE CorRESPONDENCE 101 (1940). 
* TrapE CORRESPONDENCE 209 (1940). 
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ministration. Otherwise a serious danger exists that the product 
may be deemed misbranded on the ground that the common or 
usual name of each ingredient does not appear upon the label. 


Group designations 


Surprisingly enough, the Food and Drug Administration has 
taken a very liberal view concerning the group designation of cer- 
tain ingredients. Thus, the components of a sauce which is part 
of a food need not be set forth in detail; it is sufficient to indicate 
its presence in the product by the designation of ‘“roMATO SAUCE,” 
for example.*® And a group of ingredients consisting of con- 
densed cultured buttermilk, common salt, ammonium chloride, 
and potassium bromate may be described on the label of bread by 
a single expression: “YEAST NUTRIENT.” 91 A “DOUGH CONDI- 
TIONER” may likewise be so indicated,®* without mention of its 
ingredients. Furthermore, the ingredients contained between the 
layers of a cake may be identified by the term “FRUIT FILLER,” 
accompanied, of course, by the actual name of the fruit, such as 
“ORANGE” or “PINEAPPLE.”’ °° And where the distributor of vita- 
min capsules and tablets is unable to ascertain the precise excipi- 
ents, fillers, binders, or other fabricating ingredients, he may ab- 
breviate them by the term “EXCIPIENTS AND FILLERS.” °4 Nor 
will the Administration object to the designation ‘““MEAT BY-PROD- 
ucts” instead of declaring each by-product by name, provided, 
however, that the contents are limited to those substances legiti- 
mately known as such.*® 

*° TRADE CORRESPONDENCE 134 (1940). 

* TRADE CORRESPONDENCE 94 (1940). ® hid. 

* TRADE CORRESPONDENCE 168 (1940). 

* TRADE CORRESPONDENCE 386 (1942). 

* TRADE CORRESPONDENCE 278 (1940). “MEAT ByFRODUCTS” are defined in 
Definitions and Standards for Food Products flor use in Enforcing the Food 
and Drugs Act as: “Any properly dressed edible parts, other than meat, which 
have been derived from one or more carcasses of cattle, of swine, of sheep, or 
of goats, sufficiently mature and in good health at the time of slaughter.” In 
U. S. v. 6 Cases, e¢ al., of Dog and Cat Food, N. J. No. 25935 (1935) it was 
alleged that viscera, lungs, segments of intestines, tissue from the trachea, 
lips, and stomach, glandular tissue, and predigested material from the stomachs 


of animals had been substituted for “MEAT AND GLANDULAR ORGANS FROM BEEF 
AND LAMB,” and the product was condemned. 
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This last qualification, as a matter of fact, is imposed in each 
case where group designations are permissible. Thus ‘“tomMATo 
SAUCE,” to assure itself of its “group” designation, is required to 
conform in composition to the usual tomato sauce used for that 
purpose. For example, if the packing medium of a product is 
merely sugar, water, and salt, it cannot be designated as a “SAUCE,” 
but its ingredients should be set forth.** Indeed, should any unac- 
customed ingredient be utilized in these products, it is necessary 
to qualify the expression to disclose its presence. We have noted 
that shortening containing lecithin may be declared as “‘SHORTEN- 
ING, LECITHIN * * *” as though lecithin was another ingredient of 
the entire product. 

It must be noted, however, that if the labeler elects to list any 
considerable part of the ingredients—in lieu of the collective ex- 
pression—then he is required to include all of them. Thus where 
sauce is not abbreviated as “SAUCE”’ but its ingredients are stated 
as “PREPARED FROM BROWN SUGAR, MOLASSES, SALT, STARCH, 
PORK,” thus giving the impression that all of the sauce ingredients 
have been named, the statement is incorrect since ““WATER” should 
also have been included if it had been added as such.*? 

Justification for the use of group abbreviations, even though 
they circumvent the provisions of the Act, is found in the fact that 
these summary designations are more familiar to consumers than 
the detailed enumeration of ingredients contained in these prod- 
ucts. Surely, the term ‘‘YEAST NUTRIENT” is more expressive and 
informative than enumeration of the chemicals of which it is com- 
posed. The practice constitutes a reasonable exercise of adminis- 
trative discretion. On the one hand, the manufacturer is actuated 
principally by the difficulties of compliance, and in some instances 
the fear of disclosing trade secrets and processes. On the other, 
the consumer loses little, if any, information to which he is legally 
entitled, and may, indeed, be more intelligently informed. 

A number of applications have been made to the Food and Drug 
Administration directed at the condensation of the ingredient list ; 

*® Tpape CORRESPONDENCE 134 (1940). See also TRADE CORRESPONDENCE 101 


(1940). 
* Ibid. 
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and a review of their disposition is both interesting and instruc- 
tive. These have dealt with chewing gum, shortening, eggs, and 
salad dressing. 

Thus, in the case of chewing gum, the average product of this 
kind contains about 25 ingredients. About 12 of them may be 
described as “masticatory substances” or gum base, and consist 
of various gums, guttas, and waxes. Modifying agents, present 
in small amount, and varying from three to 12 in any one gum, 
are used to retain the pliability and chewing quality of the gum, 
and to some extent control the rate of release of the flavor. 
Among such agents are condensed milk, hydrogenated cottonseed 
oil, peanut oil, olive oil, glycerine, gum arabic, gelatine, cocoa but- 
ter, and casein. Finally, about 75 percent of the total weight of 
the product consists mainly of carbohydrates, flavor, and colors. 

After careful consideration, the Administration permitted the 
first group of masticatory ingredients to be designated as “Gum 
BASE” Or ‘‘MASTICATORY SUBSTANCE.” Upon a further application 
to declare the series of modifying agents by the collective name 
“MODIFYING INGREDIENTS,” the Administration remarked that it 
was frank to say that it was not impressed with the importance to 
the consumer of a revelation of such ingredients as condensed 
milk, hydrogenated cottonseed oil, peanut oil, or olive oil, glycer- 
ine, gum arabic, gelatine, cocoa butter and casein—the principal 
substances listed as modifying agents—if they are present in 
amounts not exceeding in all 114 percent by weight. 

However, it felt that the term “MODIFYING INGREDIENTS” was 
not altogether a satisfactory descriptive name for the materials 
encompassed within its scope since other components could like- 
wise be deemed to possess similar characteristics. Accordingly, 
the expressions “PLASTICIZERs,” “PLASTICIZING INGREDIENTS,” 
“SOFTENERS” or “SOFTENER INGREDIENTS,” qualified, if desired, 
with the word “EDIBLE,” were suggested. The list of ingredients 
on the label of chewing gum would thus read: 


“MADE OF GUM BASE, SUGAR, CORN 
SIRUP, FLAVOR, AND SOFTENERS.” 38 


* TRADE CORRESPONDENCE 63; TRADE CorRESPONDENCE 65 (1940). 
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Another illustration of the subject is found in the ruling dealing 
with the labeling of shortening. The trade sought an exemption 
from the requirement that the name of an individual animal, vege- 
table, and marine animal oils and fats, entering into the composi- 
tion of such products, be declared on the label. It was noted that 
these products fall into three general classifications : 

(1) Vegetable shortenings composed wholly of mixtures of 
edible vegetable oils, which have been subjected to the chemical 
hardening process known as hydrogenation ; 

(2) Hydrogenated mixtures of vegetable oils and marine ani- 
mal oils; and 

(3) Mixtures of vegetable oils with or without varying propor- 
tions of hardened vegetable oils and with edible animal fats. 

The trade sought to label the first and second type as ““VEGE- 
TABLE SHORTENING” or “MADE EXCLUSIVELY FROM VEGETABLE 
oIts” and “MADE FROM MARINE OILS AND VEGETABLE OILS” re- 
spectively. Accepting the petition for relief so far as the enumera- 
tion of the individual oils and fats were concerned, the Food and 
Drug Administration nevertheless refused to concede that the 
legends submitted were satisfactory. All the ingredients, it pointed 
out, are subjected to hydrogenation, thus having the effect of 
changing their identity. It concluded that the labels of such prod- 
ucts should read 


“MADE EXCLUSIVELY FROM HARDENED VEGETABLE OILS” 
or 
“MfTADE EXCLUSIVELY FROM HARDENED MIXTURES OF MARINE 
ANIMAL OILS AND VEGETABLE OILS.” 


The same reasoning was applied, moreover, to products in the 
third class where the entire mixture has been subjected to a hydro- 
genation process, permitting a similar label statement in those 
instances. On the other hand, the conclusion was reached, in the 
case of compounds containing animal fats or vegetable oils which 
have not had their identity changed by hydrogenation, to declare 
the specific names of these unaltered animal fats or vegetable oils 
upon the label. Non-fat constituents incorporated in any of such 
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products, of course, were required to have their presence dis- 
closed.*° 

It is interesting to note that this ruling appears to go far afield 
of the statute. Not only are the specific names of the oils grouped 
in the first two types of shortening, but the declaration appears to 
deal with the ingredients after fabrication rather than before the 
ingredients have been processed. Indeed, this is emphasized by 
the conclusion reached in the last category. The statute does not 
require a statement of the method of manufacture but only of 
ingredients. The term “hardened” is merely a lay translation of 
“hydrogenated.” The consumer actually is being informed of the 
processes of manufacture rather than the identity of the ingredi- 
ents. Of course this objection may not be well taken since it must 
also be admitted that the process has changed the identity of the 
oil; in other words, an unhydrogenated oil and an hydrogenated 
oil is possessed of two distinct chemical identities. In this sense, 
the ruling is doubtless justified. 

It is noteworthy that the Administration has somewhat similarly 
suggested the use of such “ingredient statements’ as “FRIED IN 
VEGETABLE OIL” and “COOKED IN VEGETABLE OIL.” Here again, 
we find reference to the product’s preparation, rather than its com- 
position.*° 

Another interpretation of considerable interest to food manu- 
facturers related to the method of designating egg products as an 
ingredient. The question arose as to whether dried eggs in bakery 
products were to be declared as “DRIED EGGS” and frozen eggs 
merely as “EGGs.’”’ The two products, of course, differ in iden- 
tity. In the dried product the moisture of the original liquid eggs 
is evaporated; frozen eggs are the result of a simple physical 
change, based on change in temperature. The argument was ad- 

® TRADE CORRESPONDENCE 62 (1940). It should be noted that § 17.2(b), B.A.L. 
Order 211, Revised, provides, in the case of meat and meat products, that when 
the label bears the designation “compounp” or “SHORTENING,” the term “ANI- 
MAL AND VEGETABLE FATS” or “VEGETABLE AND ANIMAL FATS” may be employed 
to designate the ingredients of mixtures of such edible fats whether unhardened 
or hardened singly or as a mixture. “Animal fats” as used herein means in- 


spected and passed fat derived from cattle, sheep, swine, or goats. 
“ TRADE CORRESPONDENCE 209 (1940). 
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vanced, however, that when liquid eggs are used as an ingredient 
in baking the moisture is likewise evaporated and there is, there- 
fore, no significant distinction in the finished baked product 
between these two forms of eggs. Evidently this reasoning con- 
vinced the Administration of the merit of the contention, and it 
admitted that, after careful consideration, it had reached the con- 
clusion that to all intents and purposes the three types of egg 
ingredients—dried eggs, liquid eggs, and frozen eggs—have, in 
the finished baked product, lost the characterizing differences of 
the original egg products. Therefore, it would not take exception 
to the unqualified term “EGcs” in the ingredient list on the label 
for a baked product, whether dried whole eggs, frozen whole eggs, 
or liquid whole eggs are used. Similarly, the term ‘EGG YOLK” 
might be employed to disclose the use of dried egg yolk, liquid egg 
yolk, or frozen egg yolk, as ingredients in baked products. The 
same ruling was applied also to the use of the term “EGG WHITE”’ 
to include dried egg white (dried egg albumen), liquid egg white, 
or frozen egg white.** 

When efforts were made, however, to extend the scope of this 
ruling to confectionery, the Administration pointed out that in 
the case of such products the same considerations would not be 
uniformly applicable, since the various products included under 
the generic term “confectionery” are prepared in many different 
ways. Thus while some are heated to an extent approaching the 
baking process for cakes or breads, other items of confectionery 
are not heated in their preparation or may be heated very little. 
The Administration could not escape the conclusion, therefore, 
that if dried egg products were used in the preparation of confec- 
tionery, the labels should indicate the dehydrated nature of the 
egg products. For example, if dried egg white is used in a marsh- 
mallow it believed that the terms of the Act would require the 
ingredient list to include this ingredient as ‘‘DRIED EGG WHITE.” ” 

This opinion, it is to be noted, dealt with dried egg products. 
On the other hand, the Administration has offered no objection to 
the designation of frozen whole eggs as “EGGS” in other products 


“ TrapE CORRESPONDENCE 15 (1940). 
“ TrapE CORRESPONDENCE 118 (1940). 
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besides baked goods. Thus, the label of a beverage, in whose 
preparation eggs of this character have been utilized, may prop- 
erly bear the single term “EGcs” to denote this ingredient. 

Nor has the Administration as yet indicated what weight will be 
given to the issuance of definitions and standards of identity for 
the various types of eggs promulgated some time after the above 
interpretations. It will be recognized, of course, that an ingredient 
which has thus been standardized should ordinarily be designated 
by the name sanctioned in the particular regulation. However, it 
is to be noted that the Federal Security Administrator has refused 
to describe any product by the general appellation of “EcGs.” 
Thus, the term egg alone relates to no defined food.** 

On the other hand, the designation of an ingredient—although 
not an entire food—by its name as specified in the definition and 
standard of identity is wholly optional with the labeler. There 
appears to be no statutory or regulatory requirement compelling 
its use. The use of the standardized name, moreover, is expressly 
permitted only in those instances that the food ingredient itself is 
composed of two or more ingredients.*” Eggs, it is evident, do 
not fall within this category. Consequently, in the absence of a 
clarification of this question by the Food and Drug Administra- 
tion the ruling above set forth may be said to still control. 

Before concluding our discussion of this aspect of the subject, 
we must review yet another application, made this time by the 
manufacturers of salad dressing for exemption from the require- 
ments of Section 403(i)(2) of the Act. Their product was 
composed essentially of mayonnaise salad dressing, diluted with 
varying amounts of starch solution or with water containing so- 
called “stabilizers” such as tapioca flour or gum tragacanth. One 
of the reasons urged in support of the application was the difficul- 
ties that would be encountered if supplies of labels had to be kept 
in stock declaring the name of each vegetable oil and each vinegar 
used in the various brands manufactured. 

Although the exemption was not granted since the Secretary of 


“ TRADE CORRESPONDENCE 159 (1940). 
“§ 42.000, Food Standard Regulations. 
“See § 2.10(a), GENERAL REGULATIONS. 
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Agriculture was not convinced that the consuming public recog- 
nized the name “SALAD DRESSING” as exclusively applicable to the 
product under consideration, nevertheless the manufacturers were 
permitted to use the ingredient legend : 


“COMPOSED OF EDIBLE VEGETABLE OIL, EGGS, WATER, 
A VINEGAR, STARCH, SUGAR, AND SPICES.” 


Other forms of declaration permitted were: 


“COMPOSED OF MAYONNAISE DRESS- 
ING AND BOILED STARCH SOLUTION.” 


or 
“COMPOSED OF MAYONNAISE DRESSING, WATER, AND STARCH.” #8 


It must be admitted that it is difficult to draw any definite rule 
from the various interpretations we have discussed. It is clear 
that the Administration has attempted to resolve the problems 
confronting the manufacturer with its duty to the consuming 
public. Indeed, in every instance it reserved the right to rescind 
permission to use the designations cited should the abbreviations 
result in depriving consumers of information to which they are 
entitled under the Act. 

The power of the Administration to make such administrative 
exceptions, however, is questionable. It is true, as we will see, 
that Section 403(i) contains the proviso that “to the extent that 
compliance with the requirements of clause (2) of this paragraph 
is impracticable, or results in deception or unfair competition, 
exemptions shall be established by regulations promulgated by the 
Secretary [Administrator].” Nevertheless, the labeling relief 
which has been extended in these instances has not been in the 
form of regulations but rather as informal interpretations of the 
Food and Drug Administration.” 

And finally it must be admitted that these opinions frequently 
fail to possess the simple virtue of consistency. Thus, one cor- 
respondent asked whether it was necessary to name the specific 


“TrapeE CORRESPONDENCE 67 (1940). 
“ See informal action on these applications, infra. 
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starches in the case of salad dressing. He was advised that at this 
time the Administration is disposed to regard it as unnecessary.** 
On the other hand, when the query concerned the listing of differ- 
ent kinds of starches used in chocolate desserts the Administra- 
tion admitted that although it might be argued that the mere word 
“STARCH” was the common or usual name of all starches regard- 
less of their source, the courts might hold that the kind of starch 
is necessarily a part of the common or usual name. Pending an 
authoritative decision, the Administration was disposed to believe 
that the unqualified name “sTARcH” means cornstarch to the aver- 
age purchaser. Consequently it had no objection to the use of the 
name “STARCH” without further indication of the source of the 
material on chocolate desserts made with cornstarch. Where 
starch from some other source was employed, however, it believed 
it advisable to indicate the type of starch actually employed.*® 

Certainly, under the circumstances, no inferences should be 
drawn from the rulings discussed above. The labeler of a product 
specified in a particular ruling is not, of course, in violation of 
the law should he follow the administrative interpretations laid 
down. On the other hand, to apply such rulings to other products, 
by analogy, would amount to a precarious practice. 


Combination common name and ingredient list 


In the case of a simple compound, it is frequently possible to 
devise a general title which will contain all the ingredients of 
which the product is fabricated, thus precluding the necessity of 
adding a statement of ingredients. In other words, the name suf- 
fices to satisfy both requirements of the statute, Needless to say, 
the name must embrace reference to each of the component in- 
gredients found in the product. 

This option of combining the common name of the product 
with the ingredient list is especially available in those cases that 
one or more of the ingredients is exempt from the ingredient re- 
quirement—either by reason of being standardized, exempt by 
administrative order, or an instance where “group” designations 


“ TRADE CORRESPONDENCE 307 (1940). 
“ TRADE CORRESPONDENCE 344 (1940). 
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are permissible. Thus the title: “BEANS WITH PORK IN TOMATO 
SAUCE” serves as compliance with the statutory provision requir- 
ing the statement of ingredients, since “roMATO SAUCE” of cus- 
tomary composition may, as we have seen, be so designated. 
Should the labeler, however, attempt to set forth any of the in- 
gredients in a separate statement, he must set forth all the ingredi- 
ents. He cannot, for example, list some ingredients in the title, 
and others in an ingredient statement.”° 


Misleading ingredient list 


The statutory prohibition against labeling that is false or mis- 
leading in any particular is of course equally applicable to the 
declaration of the ingredients of a food. Nor is it difficult to see 
that those objections which render a food title deceptive may be 
repeated if set forth in the list of constituents. In addition, more- 
over, the enumeration of ingredients may be misleading in two 
specific ways. Thus the label of a food may be subject to con- 
demnation by reason of the order in which the names of the com- 
ponents appear, or the relative prominence otherwise given such 
names. An obvious illustration of this is to head the ingredient 
list with a valuable constituent, although the product itself con- 
tains a minute quantity of it. Such a practice tends to create the 
impression in the mind of the consumer that the ingredient dis- 
played with such prominence is the principal element contained 
in the food. In order to avoid this situation, the ingredients 
should be declared in the descending order of their proportion by 
weight. Where no opportunity of deception exists, however, 
there is no compulsion to comply with this requirement, and it is 
not improper to employ a different sequence. Certainly to head 
the ingredient list of a soft drink with the word “waTER’’—its 
most predominant component—is not only unnecessary but would 
injure its sale. Likewise in those instances where the proportions 
of the different ingredients are of no material importance to the 
consumer the rule need be followed only generally. 

© TrapE CORRESPONDENCE 134 (1940). 


§ 2.10(d)(1), GENERAL REGULATIONS, 
® TrapE CORRESPONDENCE 67; TRADE CORRESPONDENCE 273 (1940). 
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The second way that a label may offend in this manner is the 
failure to reveal the proportion of—or indeed any other fact with 
respect to—an ingredient, when this information is material in 
the light of the representation that such ingredient was used in the 
fabrication of the food. This inhibition is of sufficient importance 
to call for considerable elaboration. It is true, of course, that the 
Act generally calls for the identification of the ingredients by name 
rather than by amount or proportion, and it therefore is usually 
not essential to indicate the quantity of a particular constituent or 
constituents of a food product. Nevertheless this provision must 
be read in conjunction with Section 201(n) of the Act, which, it 
will be remembered, characterizes a label as misleading if it fails 
to reveal any facts that may be material in the light of representa- 
tions made. The statement of ingredients is, obviously, such a 
representation. Thus the announcement that a valued ingredient 
is present in the product—appearing in the ingredient list—may 
prove misleading if only an insignificant amount of the substance 
is actually incorporated in the food, unless the label specifically 
calls attention to the minute quantity. 

This important label requirement will become clearer as we 
examine several illustrations. For example, an ingredient list of a 
product labeled as “cHICKEN NOODLE DINNER” was considered 
misleading in enumerating ‘““* * * musHRoos, * * *” where the 
article contained only one or two small pieces of mushroom in 
each jar. The term was held to imply that the food contained 
more than that minute quantity of this ingredient.®? In another 
case noodles labeled “MADE FROM FINEST DURUM FLOUR AND 
EGGS,’’ were deemed misbranded on the ground that this statement 
was misleading applied to a product containing less than one per- 
cent of eggs.* 

It follows, therefore, that the manufacturer whose formula con- 
tains small or inconsequential quantities of a particular product 
which has favorable consumer connotations may be compelled to 
qualify the statement of the ingredient in his ingredient list by 
admitting its limited presence. This is true regardless of whether 


“U.S. v. 96 Cases of Chicken Noodle Dinner, F. N. J. No. 3666 (1942). 
*U. S. v. 55134 Cases of Noodles, F. N. J. No. 4543 (1943). 
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his intentions are fraudulent or otherwise. Thus he cannot omit 
all mention of the ingredient, thus disclaiming any desire to trade 
on its use: such a course would be violative of the Act. The illus- 
trations contained in the following paragraphs will give some 
concept of how this problem may be handled in devising a label. 
We have seen, for example, that cookies may be entitled “Burt- 
TER FLAVORED COOKIES,” only upon condition that the amount of 
butter in the shortening (in that case, six percent) is sufficient to 
contribute flavor to the finished product. But even upon that as- 
sumption it is necessary to indicate in the ingredient list that most 
of the shortening is other than butter. The legend suggested was: 


“SHORTENING (6% BUTTER, 94% OTHER SHORTENING)” © 


It is not always necessary, however, to disclose the amount of 
the ingredient in a numerical percentage. As a matter of fact, a 
statement of the proportion is permissible only in those instances 
where it is comparatively substantially present. Where the amount 
is inconsequential it should be admitted that it is “A TRACE 
or * * *.” Thus a product called “CANE AND MAPLE SIRUP”—in 
which the title also serves as the statement of ingredients—can 
only be so designated if the amount of maple sirup is 25 percent 
or more. Should the percentage of maple sirup in the compound 
be between 10 percent and 25 percent, the Food and Drug Ad- 
ministration feels that the title should be qualified by the promi- 
nent statement: 


“CONTAINS * * * PERCENT MAPLE SIRUP.”’ 


However, a preparation in which the percentage of maple sirup is 
less than 10 percent would be regarded as inaccurately labeled if 
so entitled. The name should, in that case, read: 


“SUGAR SIRUP WITH A TRACE OF MAPLE SIRUP ADDED.” ae 


To give another illustration: where wafers are flavored with 
vanillin and true vanilla, the vanilla may be listed as an unqualified 
flavoring ingredient only if the product contains a significant 


® Trane CORRESPONDENCE 92 (1940). 
® Tpape CORRESPONDENCE 255 (1940). 
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amount. Indeed, should the true vanilla contribute less than five 
percent of the total flavor, the Administration believes it should 
not be listed on the label without some qualifying expression such 
as ‘A TRACE OF VANILLA FLAVOR.” ** 

The labels of cans of blended edible oils may also frequently call 
for a quantitative declaration. Usually the specific oils are to be 
listed on the label in the descending order of their predominance 
by weight. Should such an oil, such as olive oil, be present in rela- 
tively small amounts, it becomes necessary to indicate the per- 
centage of that particular oil. Instead of “FLAVORED WITH OLIVE 
oIL,” as one labeler desired to say, the Administration suggested 
the use of a statement such as “FLAVORED WITH * * * PERCENT 
OLIVE OIL,” in the case of a mixture containing only a small 
amount of olive oil.** 

To summarize the foregoing remarks, it may be noted, in gen- 
eral, that if the valuable ingredient is present in the mixture in 
substantial amounts, it is not essential to declare it in terms of 
percentage. On the other hand, where the product contains the 
ingredient only in sufficient quantity to contribute to the charac- 
teristics of the entire food, the declaration should be supplemented 
with a statement disclosing the percentage of the constituent. But 
in those cases that the addition is relatively slight and inconse- 
quently, its proper designation is “A TRACE oF * * *.” These rul- 
ings apply to the presence of an ingredient as a flavoring substance 
as well as a principal ingredient. 

Needless to say, it remains a question of fact in each case 

* TRADE CORRESPONDENCE 275 (1940). As to the proper quantities of vanilla 
beans and vanillin to employ in order to list vanilla without qualification as an 
ingredient of an imitation vanilla, the Administration points out that since, in 
the case of a standard strength flavor, 5% by volume of true vanilla extract 
will produce about 5% of the total flavor, one gallon of the finished flavor 
therefore represents 0.66 ounce of beans and 0.88 ounce of vanillin. In the case 
of a triple strength extract, i.e., an article which has three times the flavoring 
strength of a standard vanilla, 5% by volume of standard vanilla extract repre- 
sents only 1.7% of the total flavor. To express the relation in another way, not 
more than 21% ounces of vanillin should be employed to each pound of beans 


if the flavor of true vanilla is to be detected in the finished product. TRADE 
CORRESPONDENCE 12 (1939). 


*° TRADE CORRESPONDENCE 273 (1940). 
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whether the ingredient is of such consumer value as to merit such 
special treatment. The ordinary ingredient, of course, calls for no 
declaration of percentage regardless of the quantity found in a 
particular product. It is, as we have said, only where the appear- 
ance of the ingredient in the ingredient list arouses definite con- 
sumer expectations that it becomes necessary to qualify the state- 
ment if these expectations cannot be met. 


EXEMPTIONS 


Although we have already discussed certain exceptions to the 
rule that a food fabricated from two or more ingredients must 
declare its ingredients, two specific exemptions found in the gen- 
eral regulations have not had our attention. Generally speaking, 
these are based upon practical considerations: one, the inability to 
determine the precise ingredients of varied assortments packed in 
the container, and secondly, limitations caused by insufficient label 
space. 


Variations in the ingredients of assortments 


In those instances where the product consists of assortments of 
various articles of food whose ingredients are different it is 
sometimes difficult to determine whether an item of a specific con- 
stituency is contained in the particular package. Thus in packing 
boxes of assorted crackers or cookies, some may contain raisins, 
for example, others may not. In the course of normal packing 
operations it may be difficult, if not impossible, to determine 
whether or not a cracker or cookie containing raisins has been 
placed in every container of the lot. In other words, the raisin 
ingredient may not be common to all the packages. 

Where this normally occurs in good packing practice, the label 
is exempted from strict compliance with Section 403(i)(2) of 
the Act, upon condition, however, that it bear, in conjunction with 
the names of those ingredients which are common to all packages, 
a statement indicating that these other ingredients may be present. 
Needless to say, such a declaration must be as practicable as possi- 
ble under the circumstances, and may not be misleading. Thus a 
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valuable ingredient may not be placed in only one unit of many 
and the statement be made of its possible presence in every con- 
tainer. 

The exemption, moreover, is not applicable in case the precise 
ingredients in any one unit are determinable. One baker, for 
example, wanted to label small five-cent bakery goods, individually 
wrapped, with the ingredient statement: 


“ALL OUR CAKES CONTAIN THE FOLLOWING INGREDIENTS: 
SUGAR, SHORTENING, EGGS, BUTTER, MILK, FLOUR, LEAVEN- 
ING, SALT, IMITATION FLAVOR. IN ADDITION, VARIOUS VA- 
RIETIES MAY CONTAIN ONE OR MORE OF THE FOLLOWING 
INGREDIENTS: COCOA, SPICES, RAISINS, NUTS, MOLASSES, 
IMITATION JELLY.” 


The Food and Drug Administration raised the point that it would 
still be necessary to have a supplementary sticker, or other form of 
label, on each particular item, specifically stating by name which 
of the “one or more of the following ingredients” were present in 
that cake. The basis of this interpretation is of course evident. 
Each bakery unit was a separate product, containing specific in- 
gredients. Nor were they packed as an assortment. Obviously, 
the manufacturer’s objective was merely to use a stock label to 
apply to different products. 

A somewhat similar conclusion was reached concerning the 
proposed use of an ingredient statement on the label of imitation 
flavors and essential oil emulsions. The proposed declaration read: 


“THIS FLAVOR CONTAINS SOME OF THE FOLLOWING MA- 
TERIAL: ALCOHOLS, ALDEHYDES, ETHERS, ESTERS, KETONES, 
LACTONES, ESSENTIAL OILS, EDIBLE VEGETABLE OILS, METH- 
YL AND ETHYL VANILLIN, COUMARIN, SUGAR, GLYCERIN, 
WATER, ARTIFICIAL COLOR.” 


The Administration pointed out that the ingredient labeling it was 
proposed to use on the sticker would not meet the requirements 
of the Act, since the purchaser would not be advised as to the 
composition of the particular product he was buying. 


TRADE CoRRESPONDENCE 197 (1940). 
TRADE CORRESPONDENCE 285 (1940). 


STATEMENT OF INGREDIENTS 465 


Although the regulation itself does not expressly provide that 
possible ingredients be specifically named, it would appear that this 
is essential. Thus, besides listing the basic ingredients, those not 
common to all packages should also be specified by their common 
or usual name. The exemption is concerned, in other words, only 
with the possibility of an incorrect or incomplete ingredient list; 
not with the omission of the title of each ingredient. An assort- 
ment of nuts, for example, which always includes cashews, al- 
mond, and Brazil nuts, but may not contain pecans and peanuts in 
every package, should carry the label statement: 


“CONTAINS CASHEWS, ALMONDS, AND BRAZIL NUTS 
—MAY ALSO CONTAIN PECANS AND PEANUTS.” 


It is insufficient merely to state: 
‘ * * MAY ALSO CONTAIN OTHER VARIETIES.” ® 


Before dismissing the subject, it must be emphasized that the 
exemption is not applicable where the proportion of the mixture 
differs from time to time, but the same ingredients are always 
present. As we have indicated, the law does not contemplate a 
quantitative declaration of ingredients, but rather one of identifi- 
cation.®™ 


Insufficient label space 


The second regulatory exemption deals with insufficient label 
space. Thus the label of a food is exempt from the necessity of 
bearing a list of ingredients if all words, statements, and other in- 
formation required by the Act to appear cannot be placed thereon 
with such conspicuousness and in such terms as to render it likely 
to be read and understood by the ordinary individual under cus- 
tomary conditions of purchase and use. If by omitting the net 
weight statement, however, sufficient space to state legibly the in- 
formation required by Section 403(i)(2) is gained, then the 
declaration of contents should be dispensed with, and the name of 
each ingredient contained in the food should be set forth on the 


* TRADE CORRESPONDENCE 296 (1940). 
* TRADE CORRESPONDENCE 168 (1940). But see note 73, below. 
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label. In that case, moreover, it is immaterial that the statement 
may not appear with such conspicuousness as to render it likely to 
be read at the time of purchase. In other words, every effort 
should be made to include upon the label the information called 
for by this provision of the Act. 


Exemptions by order of Federal Security Administrator 


Section 403(i)(2) of the Act, as we have remarked, also con- 
tains a proviso exempting foods from the requirements of that 
clause if compliance is “impracticable or results in deception or 
unfair competition.” 

There have in all been five appeals from trade groups for ex- 
emptions under this provision. The first was from the Institute 
of Shortening Manufacturers, Inc., asking for an exemption from 
the requirement that the names of the individual animal, vegetable, 
and marine animal oils and fats entering into the composition of 
shortenings be declared upon the label. The petition for a regula- 
tion setting up an exemption was denied by the Acting Secretary 
of Agriculture on April 12, 1939 in a letter to the chairman of a 
committee representing the Institute. The statement, however, 
was made that it was the Department’s opinion that labels reading 
“made exclusively from hardened vegetable oils” or ‘made ex- 
clusively from hardened mixtures of marine animal oils and vege- 
table oils,” as the case may be, might be considered as satisfactorily 
meeting the branding requirements of Section 403(i) (2). 

Shortly after this, the National Association of Chewing Gum 
Manufacturers requested a regulation exempting chewing gum 
from a declaration of the individual “masticatory” substances 
used in their products. The Acting Secretary of Agriculture, 
under date of April 29, 1939 denied this appeal but permitted a 
declaration of these ingredients under the all-inclusive term ‘“mas- 
ticatory substances” or “‘gum base.” 

The International Association of Ice Cream Manufacturers 
made an application for a regulation of exemption under the pro- 
viso of Section 403(i) (2) and were advised by the Acting Secre- 
tary of Agriculture on May 4, 1939 that a regulation would not be 
issued but in lieu thereof ice cream, frozen custard, ice milk, milk 
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sherbet, and water ice or ice sherbet were designated and exempted 
from the requirements of clause 2 of Section 403(1i) of the Act 
for a period of two years from that date to permit the formulation, 
promulgation, and effective application of definitions and stand- 
ards of identity. This action was taken under the terms of sub- 
section (a) (2) of Section 902. 

A similar decision was rendered by the Acting Secretary of 
Agriculture on December 4, 1939 upon the application of the 
American Bottlers of Carbonated Beverages for an exemption 
under the proviso of Section 403(i)(2). Announcement was 
made that “in conformity with subsection (a)(2) of Section 902 
of the statute, non-alcoholic carbonated beverages are hereby 
designated and exempted from the requirements of clause (2) of 
Section 403(i) of the Act for a reasonable period of time to per- 
mit the formulation, promulgation, and effective application of 
definitions and standards of identity therefor, as provided by 
Section 401 of the Act. 

On December 22, 1939 the Secretary of Agriculture denied an 
application of a group of “salad dressing” manufacturers for 
exemption from the requirements of clause (2) of Section 403 (1) 
pending the possible promulgation of definitions and standards, 
and suggested certain simplified methods of declaring ingredients 
under Section 403(i)(2) which would constitute a substantial 
compliance with that section of the statute and eliminate the need 
for numerous variations in labels.” 

Since our previous discussion encompasses the details of the 
permissible variations and abbreviations permitted in connection 
with these applications, no further attention need be given the 
subject at this point. 


SPICES, FLAVORING, AND COLORING 


Statutory exemption 
We have left for final consideration the statutory exemption 


extended to the designation of spices, flavorings, and coloring 
matter contained in a food product. Ingredients of this character 


“Drawn from a letter of Commissioner Dunbar to the author. 
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need not be specifically named upon the label, although it is to be 
noted that their presence in the food must be disclosed. In other 
words, in instances where mace and turmeric, for example, are 
employed in the fabrication of the product, it is only essential to 
include the general term “spices” in the list of ingredients without 
specifying them by name. 

Such a declaration does not, it will be observed, withhold from 
the consumer information to which he is entitled and which will 
assist him in his selection of the product. Moreover, as we have 
already remarked, it is not the purpose of the Act to require the 
disclosure of the manufacturing formula or recipe. Since in the 
majority of cases the element which most often distinguishes one 
manufacturer’s product from another’s consists of ingredients of 
this nature, the provision tends to protect valuable trade secrets. 

It is to be noted that this abbreviated method of declaration is 
only available in those instances where the spice, flavoring, or 
coloring matter is simply one or more of several ingredients con- 
tained in the food. Where the spice, flavoring, or coloring is sold 
as such, the exemption is not applicable, and the common or usual 
name of each ingredient should appear upon the label. Thus the 
label of an imitation flavor is required to set forth a complete in- 
gredient list.*° Indeed, the Administration has also indicated that 
if the spice in question is a substantial portion of a particular 
food, it should likewise be declared by name. Horseradish, for 
example, is a recognized spice and is consequently entitled to be 
listed upon the label of a fabricated food as “‘spicr.’”’ Neverthe- 
less, in “PREPARED HORSERADISH,” in which a considerable amount 
of comminuted horseradish is mixed with a vinegar, it is necessary 
to list this ingredient by its common or usual name.* Similarly, 
“PREPARED MUSTARD” should carry a label indicating “usTARD” 
as one of its ingredients, although it is not essential to list small 
quantities of other spices and condiments contained in the prepara- 
tion individually. 

In ascertaining what classes of ingredients are to be designated 
as “SPICES,” “FLAVORING,” or “COLORING,” consumer understand- 


* See note 23, supra, for rule and exceptions. 
“ TRADE CORRESPONDENCE 329 (1940). 
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ing is the determining criterion. No constituent should be so 
characterized unless the public generally recognizes it as falling 
within these categories. This test, however, is broad and fre- 
quently raises difficulties. For example, salt and vinegar are 
generally utilized as flavoring. They fall into the general classifica- 
tion of condiments. These products are in themselves, moreover, 
neither foods in the generally accepted sense of that term, nor are 
they consumed for their nutritive value. The expert would conse- 
quently conclude that ingredients of this character need not be 
specified by name on the label. Nevertheless it cannot be said that 
they meet the consumer’s understanding of flavoring; hence it is 
necessary to declare their presence separately in the enumeration 
of ingredients. 

The principal difficulty in determining whether or not a consti- 
tuent is a spice, flavoring, or coloring is that the terms are seldom 
employed to describe articles of any particular composition but 
rather their conditions of usage. Thus, spices may be said to em- 
brace these aromatic vegetable substances which are added to food 
primarily to make the product more palatable and to stimulate 
digestion; in short, it is seasoning. These difficulties of construc- 
tion are increased when flavoring and coloring are considered, 
since the terms are general nor are they limited generically. 


Spices 

What products or types of products are entitled to be abbrevi- 
ated as “spices” in the ingredient list of a food? This question 
is comparatively easy to answer since over the centuries specific 
aromatic vegetable substances have acquired this designation. In 
the accompanying table are enumerated those articles commonly 
recognized as spices. 

It is to be noted, however, that the designation “SPICE” may 
only be used in those cases where the whole or ground spice is 
employed in the fabrication of the food. Essential oils of spice, 
consequently, may not be described as “SPICE” Or aS “SPICE FLAV- 
ORING,” since such a statement is considered misleading. There is 
no objection, though, to the use of the phrase “SPICE OIL FLAVOR- 
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COMMONLY-KNOWN SPICES 


Allspice, Pimento 

Anise, Aniseed 

Bay leaves 

Capers 

Caraway, Caraway seed 

Cardamon 

Red pepper 

Cayenne pepper, Cayenne 

Paprika 

Hungarian paprika 

Pimenton, Pimiento, Spanish 
Paprika 

Celery seed 

Cinnamon 

Ceylon cinnamon 

Saigon cinnamon, Cassia 

Ground cinnamon, Ground cassia 

Cloves 

Coriander seed 

Cumin seed 

Curcuma, Turmeric 

Dill seed 

Fennel seed 

Ginger 

Jamaica ginger 

Limed ginger 

Bleached ginger 


Horseradish 


- Mace 


Macassar mace, Papua mace 

Marjoram, Leaf marjoram 

Mustard seed 

Ground mustard seed, mustard 
meal 

Mustard cake 

Mustard flour, “Mustard,” 
Ground Mustard 

Nutmeg 

Macassar nutmeg, Papua nutmeg, 
Male nutmeg, Long nutmeg 

Paradise seed, Grains of para- 
dise, Guinea grains, Melegueta 
pepper 

Parsley leaves 

Black pepper — 

Ground black pepper 

Long pepper 

White pepper 

Saffron 

Sage 

Savory, Summer savory 

Star aniseed 

Tarragon 

Thyme 


inc” for such an ingredient.” And where the flavoring ingredi- 
ent is extracted from the spice by a solvent, the solvent then 
evaporated, and the extractives fixed in a base such as salt or 
dextrose to facilitate even mixture, the Administration approved 
its designation by the statement “FLAVORED WITH SPICE EXTRAC- 

*° TRADE CORRESPONDENCE 308 (1940). So far as meat and meat products 
are concerned, the word “spice,” “spices,” and “spicep,” without qualification 


may not be used unless they refer to genuine natural spices. § 17.8(c) (10 
B.A.I. Order 211, Revised. so i 
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COMMONLY-KNOWN FLAVORING EXTRACTS 





Almond Terpeneless extract of orange 
Anise Peppermint 
Celery seed Rose 
Cinnamon, Cassia, Cassia Cinna- Savory 
mon Spearmint 
Ceylon cinnamon Star anise 
Clove Sweet basil, Basil 
Ginger Sweet marjoram, Marjoram 
Lemon Thyme 
Terpeneless extract of lemon Tonka 
Nutmeg Vanilla 
Orange Wintergreen 


TIVES” or ‘‘SPICE EXTRACTIVE FLAVORING.” ® Attention should 
be called to the fact, however, that these ingredients are considered 
flavoring, not spices, and must be expressed on the label as such, 
as we have seen. 


Flavoring 


A more difficult problem is presented in enumerating the in- 
gredients falling within the classification of flavoring. The ex- 
pression is not confined to any one product or group of products. 
Indeed, while it is generally recognized that the various flavoring 
extracts and essential oils are employed for this purpose, never- 
theless many other types of substances come within this cate- 
gory. Artificial flavoring and seasoning, such as monosodium 
glutamate, are likewise entitled to be abbreviated in the ingredient 
list. And we have seen that onions and celery boiled with chicken 
but thereafter strained from the food product may be designated 
as “FLAVORING.” © 

It cannot be denied, however, that almost every ingredient uti- 

“ Thid. The same rule is applicable to meat and meat products. Thus the 
Meat Inspection Orders refer to essential oils, oleoresins, and other spice ex- 


tractives as “flavoring.” § 17.2(b) (2), B.A.I. Order 211, Revised. 


% See Chapter 19. 
® TRrapE CORRESPONDENCE 126 (1940). 
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COMMONLY-KNOWN ESSENTIAL OILS 





Bitter almond, commercial Terpeneless orange 
Anise ‘Peppermint 
Celery seed Attar of roses 
Cinnamon, Cassia, Cassia Cinna- Savory 

mon Spearmint 
Ceylon cinnamon Star anise 
Lemon Sweet basil 
Terpeneless lemon Marjoram 
Nutmeg Thyme 
Orange Wintergreen 


lized in the fabrication of a food contributes to its flavor. Obvi- 
ously to conclude that every material of this character may be 
condensed in the ingredient list by the expression “FLAVORING” 
would be erroneous. It may indeed be postulated that only those 
substances which are added to the product solely for the purpose 
of flavoring it may be thus designated. The fact that other in- 
gredients may incidentally impart a savor to the food does not in 


itself entitle them to be characterized or abbreviated as ‘““FLAVOR- 
ING.” 


Coloring 


It is not necessary to extend very much consideration to the 
signification of the term coloring as used in this provision of the 
Act. It must be evident that the expression includes both natural 
and artificial coloring matter. However, it must be emphasized 
that the term relates only to such materials which are added to the 
food with the sole objective of affecting its color. Those ingredi- 
ents whose purpose is only partially to color the food product 
must of course be enumerated on the label by their common or 
usual name. 


In passing, it is to be noted that a bleaching substance is not 
entitled to be designated as “‘coLorinc.” © 


”§ 2.10(b), GENERAL REGULATIONS. 
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Method of indicating on label 


Since the exemption is a statutory one, it is evident that the 
precise phraseology of the section should be employed. Thus the 
expression “AROMATICS” cannot be substituted for the term 
“SPICES,” nor may “SEASONING” be used in place of “FLAVoR- 
1nG.” 7 In this last connection it will be noted that a greater lati- 
tude exists so far as artificial flavoring is concerned. Since the 
artificiality of the substance alone must be disclosed, it is sufficient 
to employ such a term as “ARTIFICIAL SEASONING,” which patently 
conveys the required information. It should be stressed, however, 
that the word “SEASONING” should not be used unless the common 
or usual name of the particular ingredient is also employed; other- 
wise compliance with this section of the law would not be had.” 

An ingredient which is both a spice and a coloring, or both a 
flavoring and a coloring, should be designated as “‘spICE AND 
COLORING” or “FLAVORING AND COLORING,” as the case may be. 
It is unnecessary, of course, to state that a spice is “SPICE AND 
FLAVORING’ since it may be readily recognized that a spice is al- 
ways employed for its seasoning characteristics.” 

Of course there is no objection under any condition to a descrip- 
tion of spices, flavoring, or coloring by their specific name in the 
ingredient list. The use of the terminology discussed in this sec- 
tion is optional upon the part of the labeler.” 

7 Cf. TRADE CORRESPONDENCE 275 (1940). 

™ The subject is discussed in detail in Chapter 19. 

7 § 2.10(c), GENERAL REGULATIONS. 

% The rule is not applicable, however, in the case of foods sold for special 
dietary use by reason of the decrease or absence of any allergenic property or 
its suitability as infant food. Thus §§ 125.05 and 125.08, Special Dietary Food 
Regulations, provide that the label of such products bear the common or usual 


name and the quantity or proportion of each ingredient including spices, flavor- 
ing, and coloring. See Chapter 18 for further exposition of this aspect. 


CHAPTER 18 
SPECIAL DIETARY FOODS 


Statutory provision 


Singled out for particular attention under the Federal Food, 
Drug, and Cosmetic Act are those foods that are represented as 
possessing special dietary advantages to the consumer. Thus Sec- 
tion 403(j) of the law provides that a food is misbranded if it 
purports to be, or is represented for, special dietary uses, unless its 
label bears such information concerning its vitamin, mineral, and 
other dietary properties as the Federal Security Administrator de- 
termines is necessary to inform purchasers fully as to its value in 
this regard. | 

It will be noted that this section does not impose any specific re- 
quirements within the framework of its phraseology. In other 
words, it serves merely as an authorization to the Administrator 
to promulgate and prescribe regulations of this nature. Indeed, the 
provision was incorporated in the Act not only in recognition of 
the fact that the science of nutrition is rapidly extending the field 
of its usefulness and application, but also that elastic regulation- 
making powers were essential if these developments were to be 
kept abreast.’ Regulations of this nature have been issued and will 
have our attention in this chapter. Our discussion, however, is not 
confined to their exposition. The subject of special dietary foods 
is of such importance to food marketing that it has been deemed 
material to treat every aspect affecting their labeling and distri- 
bution. 


Need for regulation 
The growing need to regulate the labeling of foods bearing 
claims of special dietary uses is, of course, evident. It may, as a 


* Senate Report No. 361. 
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matter of fact, be justified upon a number of grounds. As a gen- 
eral rule, food products are marketed, purchased, and consumed 
primarily upon the basis of their nutritive and sustentative value; 
in other words, they serve to nourish and sustain the body. In 
such instances the interests of the consumer are safe-guarded by 
informative labeling which, in the main, prevents economic fraud. 

But where special dietary or therapeutic properties are attribu- 
ted to the product, more than economic injury to the American 
public is involved. Representations of this nature clearly tend to 
take the article out of the general category of a food. Indeed, it 
places it in a class analogous to a medicine or drug, which also is 
consumed for specific relief. Under these circumstances, obvi- 
ously, the consumer is entitled to considerably more information 
than is currently accorded to simple food products. In a sense, the 
consumer in this case is actually diagnosing his own condition and 
prescribing for it; certainly he should be given all available infor- 
mation on the subject. 

The need for particular regulation of this kind is supported also 
by the public’s confidence in the efficacy of diet as a means of 
maintaining health and preventing disease. The astounding steps 
taken in this direction in the last several decades has whetted its 
expectations and aroused its interest to such an extent that the 
field has become a fertile one for the unscrupulous advertiser of 
food nostrums who labels his preparation with extravagant claims 
and fraudulent representations. However, these questionable prac- 
tices, in themselves, have not necessitated the special dietary food 
regulations nor are they directed primarily at the sale of such nu- 
trition nostrums and “‘cures.”” As a matter of fact, the injunction 
against false or misleading labeling is sufficiently broad to ban 
products of this nature.* There can be no doubt, though, that the 
regulations under consideration have acted as a brake on claims of 
this kind. 

But perhaps the principal reason why regulation of this charac- 
ter is essential is because our present knowledge of nutrition and 
food functions is still in the development stage. While the nexus 
existing between food and health has firmly been established, the 


* This aspect is discussed in Chapter 7. 


476 FOOD REGULATION AND COMPLIANCE 


edifice of our knowledge is yet in the process of being built, so to 
speak. This situation places the consumer in an anomalous posi- 
tion. On the one hand public agencies, such as the National Re- 
search Council and the Bureau of Home Economics of the De- 
partment of Agriculture, emphasize the importance of diet to 
health. On the other, newspaper and similar articles appear almost 
daily extolling the value and need of factor X or Y or Z for every 
complaint and physiological function from reproduction to longev- 
ity; products are advertised announcing the “addition” or “en- 
richment” or “reinforcement” of various alphabetical vitamins or 
minerals; weird concoctions are brought forth as a panacea for 
almost every type of ailment. Confronted by this whirlwind of 
scientific and pseudo-scientific information the consumer is fre- 
quently at a loss in making a proper selection which will satisfy 
either his nutritional or therapeutic requirements. 

The problem is intensified in those cases where the use of a par- 
ticular food is urged in the treatment and prevention of disease. 
Perhaps the instinct of the consumer may be relied upon where 
growth, nutrition, and well-being alone are concerned. Not only 
has it proven efficacious in past ages—despite the fears of copy- 
writers—but the only damage is, generally speaking, financial. 
But medical authority also recognizes the importance of diet in the 
treatment of such affections as beriberi, scurvy, pellagra, rickets, 
tuberculosis, diabetes, acidosis, nephritis, gout, rheumatic infec- 
tions, metabolic disturbances, dyspepsia, gastric ulcer, infantile 
diarrhea, and a number of other conditions. Many of these dis- 
eases are not even the subject of self-medication; to expect the 
consumer to make the proper selection of foods to combat these 
pathological conditions is manifestly absurd and potentially dan- 
gerous to health. For that matter, to rely upon the average food 
manufacturer and packer to label his product intelligently and in- 
formatively for these uses is equally fallacious and pernicious. 

In summary, then, the objective of this provision of the Act 
may be said to be two-fold. In the first instance it protects the 
consumer by strict regulation of the label content of foods offered 
for special dietary purposes. Secondly, the regulations issued un- 
der its authority serve to summarize the consensus of current med- 
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ical and nutritional knowledge on a subject that is still in the proc- 
ess of development and research. 


Food and Nutrition Board, National Research Council 


Before discussing the labeling of special dietary foods under the 
Federal Food, Drug, and Cosmetic Act it is both interesting and 
instructive to consider the work accomplished in this field by the 
National Research Council through its Food and Nutrition Board. 

The need of dietary standards to serve as a goal for good nutri- 
tion has long had the recognition of research workers in the field. 
Indeed, in 1935 the League of Nations made a concerted group 
effort to formulate such a yardstick. It also became the first con- 
cern of the Food and Nutrition Board of the National Research 
Council—established in 1940 to advise on nutrition problems in 
connection with national defense—to define recommended daily 
allowances for the various dietary essentials for people of different 
ages in accordance with modern nutritional information. 

The Board recognized the paucity of sufficient experimental 
evidence on which to base its estimates of the requirements for the 
various nutrients with any complete degree of accuracy. Opinions 
in this connection had necessarily to be estimated upon incomplete 
and frequently conflicting reports of research and clinical observa- 
tions and upon data derived from work on animals. Another con- 
fusing factor was that experiments with the different vitamins 
varied with regard to procedure and interpretation. These varia- 
bles, although serving as an explanation of the wide divergence in 
so-called “‘requirements” discussed in the literature on nutrition, 
inspired the Board to attempt to prepare a table of allowances 
which would represent the best available evidence on the amounts 
of the various nutritive essentials to include in practical diets. 

In the preparation of this data, the literature on the subject of 
each of the dietary essentials was carefully and critically appraised. 
Opinions as to the various requirements were also solicited from 
nutrition authorities and research workers. Tentative allowances 
were then formulated upon the basis of the information thus col- 
lected; these in turn were resubmitted to contributors for criti- 
cism; subsequently they were reformulated in the light of the 
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comments made. The values thus revised were presented before a 
section meeting of the American Institute of Nutrition in 1941, 
and members were invited to submit further evidence for any 
modifications that appeared proper. 

The Board finally adopted the allowances in May, 1941, after 
some minor revision. They have remained substantially unchanged 
to date, except that in 1942 further recommendations were adopted 
in connection with three more nutrients: iodine, copper, and vita- 
min K. The recommended dietary allowances of the Board ap- 
pear in the accompanying table. 

The value of the recommendations to the labeler of food prod- 
ucts lies in the fact that they patently reflect the consensus of the 
opinions of experts qualified by scientific training and experience 
in nutritional matters to pass on dietary allowances. Thus the 
values recommended present the combined judgment of more than 
fifty experts competent to express an opinion on the subject. The 
Board admits that not every contributor would fully agree with 
all the figures as given. Nevertheless the values are acceptable to 
each at least tentatively until standards derived from more exten- 
sive and precise research data are obtainable.® 

Particularly noteworthy is the relation this data bears to the 
requirements imposed upon the labeling of special dietary foods by 
the regulations promulgated under the authority of the Federal 
Food, Drug, and Cosmetic Act. It must be borne in mind, first of 
all, that the objective differs in each set of allowances. One state- 
ment, for example, is concerned with the recommended daily al- 
lowance of the vitamin or mineral; the other with the minimum 
daily requirements. As a consequence the allowances recommended 
by the Food and Nutrition Board for the most part equal or ex- 
ceed those set up in the regulations. The latter, in a sense, are con- 
sidered nutritionally mandatory ; the former, being higher, may be 
regarded as optimal. Again, the legal dietary requirements are 
concerned only with information carried on the label of foods sold 
upon the basis of their special dietary use. The Board, on the other 
hand, emphasizes that the amounts of the various nutrients pro- 


* Recommended Dietary Allowances, Food and Nutrition Board, National 
Research Council, 1942, 
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vided for in its recommendations can, with the exception of vita- 
min D, be obtained through a good diet of natural foods, including 
enriched products; indeed it has submitted dietary patterns of 
commonly available foods with this objective. 

The importance of the recommendations of the Food and Nu- 
tritional Board to the labeler of special dietary foods is, however, 
a major one. For, as we will see, the regulations provided that “if 
the need in human nutrition for such vitamin [or mineral element | 
has not been established” then the label of the preparation must 
contain a specified statement to that effect. Since the recom- 
mended daily allowances not only include certain elements not 
considered explicitly in the regulations—for example, niacin and 
copper—but are also under constant revision as nutritional knowl- 
edge grows and expands, they may serve as established authority 
for the daily allowance of such vitamins or minerals in human 
nutrition. Whether they serve as an equal authority for the need 
of such nutrients in the diet is perhaps debatable; they are con- 
cerned, it should be noted, with recommended allowances rather 
than minimum requirements. The distinction of course is obvious. 

Needless to say, of course, such allowances cannot be utilized 
in those instances that the regulations expressly provide different 
minimal daily requirements; their use should necessarily be con- 
fined to ingredients not within the scope of the regulations. It is 
evident, also, that the recommended dietary allowances of the 
Food and Nutrition Board cannot under any circumstances super- 
sede the findings of the Federal Security Administrator for the 
purposes of the Act. 


“Enriched” foods 


It is a nutritional truism that in present-day food processing 
and marketing considerable quantities of vitamins and similar 
nutrients present in the raw materials are completely or partially 
discarded or destroyed. Thus, the milling of flours, the artificial 
ripening of fruits and vegetables, the pasteurization of milk and 
cream, and similar treatments and refinements of foodstuffs, all 
remove essential food values from commercialized products. 

With the development of the science of food chemistry and nu- 
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trition it has been possible to restore these essential food factors 
and accessories to the food. Indeed it is equally feasible to fortify 
products originally deficient in these nutrients with chemical addi- 
tions. Thus vitamins A and D have been added to otherwise vita- 
minless oleomargarines. This process has been given the name of 
enrichment and such products are now well-known to the consum- 
ing public as “enriched” food products. 

The Food and Drug Administration has recognized this devel- 
opment in food processing both by listing certain vitamins as 
optional ingredients in the production of some foods (notably 
oleomargarine) and by providing specifications for enriched raw 
materials, such as enriched flours. 

The question has been raised as to whether an “enriched” food 
product is a food for which special dietary uses are claimed. Of 
course should it be deemed subject to this section of the statute 
then it must be recognized that it is required to comply with the 
regulations promulgated thereunder. As a matter of logic it 
would appear reasonable to conclude that a food which has been 
enriched is not a special dietary food, particularly in view of the 
fact that such products are invariably staple foods. It can be ar- 
gued, in the case of foods to which vitamins and minerals are 
merely restored, that the manufacturing processes, which in the 
first instance removed these essential factors, are only being con- 
tinued and the elements replaced. In other words, it is only by 
reason of one or more steps in the initial preparation of the food 
that it becomes essential to restore these ingredients ; were the first 
process omitted, the second, it is evident, would become unneces- 
sary. The character of the food has not been changed—merely the 
processing. The argument is admittedly weaker so far as fortified 
foods are concerned; however it may be seriously contended that 
these additions to staple foods constitute but an improvement in 
formula. Furthermore, such products are neither purchased nor 
consumed on the basis of their special dietary purposes; as staples, 
they are consumed for their customary nutritive value. 

Despite the validity of these arguments, it must however be 
confessed that the Food and Drug Administration does not place 
such a construction upon the labeling of enriched foods. Not that 
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every one of such products is deemed a special dietary food, but, 

in brief, where any particular emphasis is placed upon the fact that 
the ingredients have been enriched then the Administration consid- 
ers the product one subject to the special dietary food regulations. 
The pertinent interpretation may be adduced from a ruling dealing 
with the labeling of bakery products containing added thiamine, 
riboflavin, niacin, and iron.* 

Thus if the white flour used in the preparation of doughnuts, 
for example, is enriched flour, the Administration has ruled that it 
may appear in the statement of ingredients as “ENRICHED FLOUR” 
in the same type and degree of prominence as the other ingredients 
in the list. Should it be so listed and no further reference be made 
to enrichment, either on the label or elsewhere, it is the view of the 
Administration that the product need not bear the additional label 
statements required in the case of foods for special dietary uses. 
A similar construction is placed upon a product made by adding 
directly to the doughnut mix the various vitamins and minerals in 
such an amount as to equal the amounts ordinarily present if en- 
riched flour has been used. This ingredient may also appear upon 
the label as “ENRICHED FLOUR.” 

Of course the ingredient list may, as an alternative, be expanded 
to include the names of the added enriching ingredients such as 
“THIAMINE, RIBOFLAVIN, NIACIN, IRON * * *,” But in such a 
case, it is the Administration’s view that this detailed statement 
subjects the product to the requirements of the special dietary food 
regulations, and the additional information called for by their pro- 
visions must also appear upon the label. In other words, attention 
has been called to the presence of the vitamins and minerals, and 
this results in making the product a special dietary food. 

So far as the title of the food product is concerned, the Admin- 
istration has ruled that the term “ENRICHED” should be reserved 
for those standardized foods in which the kind and amount of en- 
richment have been specified in the applicable standard. These in- 
clude such products as “ENRICHED WHITE BREAD,” or “ENRICHED 
WHITE FLOUR.” It should be noted, however, that the term “EN- 
RICHED” cannot be used in the name of even fortified standardized 

“TRADE CORRESPONDENCE 411 (1944), 
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foods unless the regulation declares it permissible. Thus, oleo- 
margarine which has been enriched with vitamin A cannot be des- 
ignated as “ENRICHED OLEOMARGARINE”’; the proper label state- 
ment is “OLEOMARGARINE VITAMIN A ADDED” or “OLEOMARGA- 
RINE WITH VITAMIN A ADDED.” And in the case of evaporated milk 
fortified with vitamin D, the title may read only “EVAPORATED 
MILK WITH INCREASED VITAMIN D CONTENT” or “EVAPORATED 
MILK VITAMIN D CONTENT INCREASED.” It is improper to describe 
it as an enriched product. 

As we have already indicated, a product which has not been 
standardized as an “enriched” food cannot adopt this description 
in its title even though it be fortified with the requisite vitamins 
and minerals, unless it is intended to hold it out as a special dietary 
food. Thus the designation ‘ENRICHED RYE BREAD” should not be 
applied to such a product, even though made of enriched flour, 
since no regulatory definition for either enriched rye bread or en- 
riched rye flour has as yet been announced. Nor can this interpre- 
tation be evaded by a label statement “THESE DOUGHNUTS ARE 
NOW ENRICHED,” or ““MADE WITH ENRICHED FLOUR.” In the first 
place there is little difference between the first statement and the 
proscribed “ENRICHED DOUGHNUTS’; as for the second legend, the 
additional emphasis placed upon this single ingredient breaches 
the rule discussed above, namely, that the ingredient appear with 
the same degree of prominence as the other ingredients listed 
on the label. 

Of course should the labeler be willing to conform with the 
label requirements imposed by the special dietary food regulations 
there is no objection to emphasizing the product’s enrichment in 
the labeling, provided the statement is not otherwise false or mis- 
leading. 


SPECIAL D1ieTARY Uses UNDER THE ACT 


Special purpose foods 


It must be recognized that one cannot arbitrarily divide all cate- 
gories of foods into two distinct classes : general purpose and spe- 
cial purpose foods, so that one type of products is invariably 
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known as a staple general purpose food and the other as a special 
dietary product. In this sense, the provision under consideration 
is not confined to the nature of the product. On the contrary, any 
food, whatever its character, may, by its labeling or otherwise, be 
offered for special dietary purposes, and under such conditions will 
be deemed subject to this section of the law. The converse, how- 
ever, is not quite true. As we will see, certain products, by their 
inherent properties, are considered special dietary foods without 
specific label claims to that effect. 

The provision, as we have already indicated, is concerned with 
those foods which purport to be or are represented for special 
dietary uses. To understand the full import of this phraseology it 
is necessary to analyse each aspect of the statutory terminology. 
Our inquiry is three-fold: 


(1) What constitutes a special dietary use? 
(2) When does a product purport to be a special purpose food? 
(3) How is a food represented for special dietary purposes ? 


In the following sections these aspects will be discussed in detail. 


Special dietary uses 


It must be borne in mind, first of all, that a dietary use is special 
in the sense that it relates to a particular use of the food as dis- 
tinguished from its general use.® This distinction will become evi- 
dent when we consider that foods in general are consumed to sat- 
isfy the universal physiological condition of hunger. Obviously 
this constitutes a general use—not a special one. Where, on the 
other hand, the product is utilized to satisfy a “hidden hunger” 
caused, for example, by a deficiency in the ordinary diet, its use 
has been channelized toward a correction of that particular condi- 
tion. The use becomes special in these instances; products of this 
nature, generally speaking, become subject to the provision of the 
law under discussion. 

The general regulations broadly describe those uses which are 
special in character.® In the first instance, there are those uses that 


°§ 2.10(a), GenERAL REGULATIONS, 
® Tbid, 
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relate to the supplying of particular dietary needs existing by rea- 
son of any physical, physiological, pathological, or other condi- 
tion. It will be noted that the particular deficiency need not arise 
solely as a result of illness or disease. A healthy functioning hu- 
man organism may also require special dietary attention under cer- 
tain circumstances. This aspect of the comprehensive definition, 
in fact, encompasses conditions flowing from disease, convales- 
cence, pregnancy, lactation, allergic hypersensitivity to food, un- 
derweight, and overweight. 

In the second category of special uses are those foods that are 
intended to be utilized to supply particular dietary needs existing 
by reason of the age of the user. Generally speaking, this provi- 
sion is concerned with the ages of infancy and of childhood. 

The third group of uses is not concerned with supplying particu- 
lar dietary needs; rather it relates to those foods intended to sup- 
plement or to fortify the ordinary diet with any vitamin, mineral, 
or other dietary property. Obviously these uses embrace most en- 
riched products, as well as dietary accessories such as vitamin and 
mineral pills and capsules. 


crurports 0.pe ** 7" 


A number of food products are commonly recognized and uni- 
versally used to fortify or supplement the ordinary or usual diet. 
For example, fish liver oils and vitamin or mineral preparations 
are purchased for these purposes alone. In such instances, despite 
the fact that no representations concerning the advantages of these 
foods are made, they nevertheless purport by their inherent char- 
acteristics to be for such purposes, and hence become subject to 
the labeling requirements prescribed by the regulations. 

This is also true in those cases where vitamins or minerals are 
added to staple or so-called general purpose foods, and attention is 
called to their addition, either in the labeling or otherwise. Prod- 
ucts of this nature likewise purport to be for the special dietary 
use of fortifying or supplementing the ordinary diet. Thus it will 
be seen that, for the purposes of this provision, it is immaterial 
whether vitamin preparations, and similar accessories employed 


486 FOOD REGULATION AND COMPLIANCE 


for the purpose of supplementing or fortifying the customary 
fare, are consumed directly or as ingredients of staple foods. 

It must be borne in mind that products of this character are 
amenable to the labeling requirements prescribed by the regula- 
tions regardless of whether claims are made concerning their use- 
fulness for any special dietary purpose. Thus where bread is made 
of enriched flour, this ingredient may be declared as such in the 
list of ingredients without resulting in the bread being character- 
ized as a special dietary food. However, should the nantes of the 
enriching ingredients: “THIAMINE, RIBOFLAVIN, NIACIN, IRON 
* * *” appear in the statement, then the product purports to be 
for special dietary purposes and is subject to the regulations. A 
reasonable test is whether the product or ingredient is ordinarily 
consumed in the regular diet solely for its general nutritive and 
sustentative value. Should it be—and no express representations 
of special dietary advantages are made—then it may be concluded 
that it does not fall within the purview of this provision. On the 
other hand, if the product or any of its ingredients is consumed 
for any purpose other than normal and usual fare it, in all prob- 
ability, purports to be for special dietary use. 

Thus it is evident that although the subject of special dietary 
foods is governed primarily by the claims and representations 
made upon behalf of the product nevertheless it is also true that 
the nature of the food, as affected by its composition and content, 
likewise at times determines whether or not it is subject to this 
provision of the Act. For example, table salt to which potassium 
iodide has been added constitutes a special dietary food, regardless 
of whether or not its label recommends its consumption as a pre- 
ventive of simple goiter.? 

In the following list we will endeavor to describe those foods or 
food ingredients which, by reason of their inherent characteristics 


"It must be recognized, moreover, that neither the existence of a definition 
and standard of identity for the fortified food, nor the fact that it may be in- 
tended, and appropriate for, widespread consumption, relieves it from compli- 
ance with the regulations relating to food for special dietary use. Food and 
Drug Administration release, November 22, 1941, 
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and properties, are deemed special dietary foods, whether or not 
expressly represented as such :° 


(1) VITAMINS 


Vitamins are perhaps the best known group of dietary accessories 
which by their nature purport to be for special dietary use. The term 
vitamin is a general one applied to a number of unrelated organic sub- 
stances that occur in many foods in minute amounts. These factors 
have been found, broadly speaking, to be essential for the normal 
functioning of the body and necessary to its growth, development, 
nutrition, resistance to infection, and other physiological processes. 
As a matter of fact, the absence or reduction in the diet of many may 
bring about a group of diseases; these are called avitaminosis, hypo- 
vitaminosis, or in general terms, deficiency diseases. 

The nomenclature employed to describe the various vitamin factors 
may, in some instances, cause confusion. This is because several 
methods of classification have been utilized. Broadly these are based 
upon : 

(1) Solubility. Thus vitamins may be classed as water-soluble or 
fat-soluble. 

(2) The disorders that result from their deficiencies. For example, 
vitamin C is described as the antiscorbutic vitamin; niacin, as the 
antipellagric vitamin. 

(3) Priority of discovery in alphabetical sequence, such as vitamin 
A, vitamin By, vitamin C, and vitamin D. 

In addition, as their chemical structure has been ascertained, chemi- 
cal names have been given these elements, such as ascorbic acid for 
vitamin C, thiamine for vitamin B,, pyridoxine for vitamin Bg. Al- 
though the alphabetical method of designation is perhaps most fa- 
miliar and therefore more commonly used, the discovery of new vita- 
mins, confirmation of the fact that some are identical with others, and 


® The following discussion has been reviewed by Dr. O. L. Kirne, Vitamin 
Division, Food and Drug Administration. There are a number of excellent texts 
regarding products of this character. To name but a few: Yearbook of Agri- 
culture, 1939, Handbook of Nutrition, American Medical Association, 1943, 
McCotium, Orent-Keites, AND Day, The Newer Knowledge of Nutrition, 5th 
ed., SHERMAN, Chemistry of Food and Nutrition, 6th ed., SHoHt, Mineral Me- 
tabolism, Accepted Foods and Their Nutritional Significance, American Medical 
Association, Eppy, What Are the Vitamins?, McLester, Nutrition and Diet in 
Health and Disease, 3rd ed. 
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investigations which have determined that some named factors actu- 
ally consist of a number of vitamins, have made this method of classi- 
fication cumbersome and confusing. It is likely that the chemical 
names of these substances will finally supplant the style of names as 
they are isolated chemically, 

The commonly recognized vitamins are set forth in the following 
enumeration. It will be noted that both synthetically manufactured 
and natural food accessories are included; the nature of their manu- 
facture does not affect their character as special dietary foods. 

VITAMIN A AND ProvitAMins A: Vitamin A is a fat-soluble diet- 
ary factor which is present in most natural fatty foods of animal 
origin, fish liver oils serving as its most potent source. In addition, 
four substances are known as “precursors” of vitamin A, since the 
body can convert them into the vitamin. These are four yellow pig- 
ments found chiefly in various plants but also in some animals. In the 
carotenoid group of substances, they have the chemical names of 
alpha-carotene, beta-carotene, gamma-carotene, and cryptoxanthin. 
None of these precursors, it is to be noted, has as high a degree of 
activity as vitamin A. There is also some evidence that the vitamin 
extracted from the livers of salt-water fish differs from that obtained 
from the livers of fresh-water fish; the former has been designated 
as vitamin A, and the latter vitamin Ap. Although crystals of pure 
vitamin A have been obtained in the laboratory, the substance has not 
yet been produced by purely chemical synthesis. 

Action and Uses: The integrity of epithelial cells in the mucous 
membranes of the respiratory, digestive, and urinary tract is main- 
tained by vitamin A. Several types of night blindness (xerophthal- 
mia, nyctalopia, and hemeralopia) are relieved by vitamin A prepara- 
tions.8* Moreover, a deficiency of the vitamin during the period of 
tooth formation results in defective tooth structures and striking de- 
formities of the teeth. Although vitamin A was formerly known as 
the “growth vitamin” and “anti-infective vitamin” current medical 
authorities do not attribute any advantages of this nature to the 
nutrient. 


VITAMIN B Comptex: In the early days of vitamin research, two 


= It should be noted that the Food and Drug Administration in commenting 
on this type of statement in the labeling of various manufacturers has suggested 
the insertion of a statement such as “SEVERAL TYPES OF NIGHT BLINDNESS * * * 


(WHEN CAUSED BY LACK OF VITAMIN A IN THE DIET) ARE RELIEVED BY VITAMIN A 
PREPARATIONS,” 
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vitamins were described: “fat-soluble A” and “water-soluble B.” 
Subsequently it was discovered that vitamin B consisted of two parts, 
one easily affecting by heat—designated as B;—the other heat-stable 
—given the name vitamin G. The latter substance was then found 
to consist of at least five different constituents. The entire group of 
substances formerly denominated as vitamin B is today referred to as 
vitamin B complex. Among the nutrients in this group are thiamine, 
riboflavin, niacin, pantothenic acid, para-aminobenzoic acid, and pyri- 
doxine, These are given separate attention below. 

Discussing the use of the term “vitamin B complex” in the trade 
name of vitamin preparations, the Food and Drug Administration has 
pointed out that the expression has no specific meaning today. It has 
been applied, for example, to a particular preparation demonstrated to 
contain all of the water-soluble vitamins necessary for growth and 
reproduction in the rat. On the other hand it has also been widely 
used to designate the group of water-soluble vitamins—other than 
vitamin C—that may be required by several species of animals, includ- 
ing factors that have not been identified. There is evidence, moreover, 
that all components of vitamin B complex are not equally essential to 
different species. For example, it appears that niacin—which is essen- 
tial to man—is not necessary in the ration of the rat or the chicken. 
Furthermore, the Administration warned, new discoveries in this 
rapidly-developing field may require new interpretations of the term 
and therefore impose different labeling requirements. 

Under the circumstances, the Administration considered it inadvis- 
able to use the term as the name of a product. However it stated that 
it would not for the time being take exception to its utilization pro- 
vided the article to which it was applied furnished, in the recom- 
mended daily intake, consequential amounts of the vitamins of the B 
complex known to be necessary in human nutrition—thiamine, niacin, 
and riboflavin—and demonstrable quantities of all other components 
of the vitamin B complex, such as pantothenic acid, para-aminoben- 
zoic acid and pyridoxine, besides those that have not been fully identi- 
fied.® 

THIAMINE (VITAMIN B,) : Thiamine was one of the first vitamins 
to be isolated and identified. Together with other members of the 
vitamin B complex, it is found in the germ or outer shell of cereals, 
and is especially present in brewer’s yeast, its most potent sources 
being yeast and wheat germ. It has been commercially prepared from 


® TRADE CORRESPONDENCE 363 (1941). 
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rice polishings. Today, fo1 medicinal purposes, the natural form has 
been supplanted by synthetic thiamine hydrochloride. 

Action and Uses: A dietary deficiency in thiamine produces various 
forms of polyneuritis—chief among which is beriberi—cardiac dis- 
turbances, and disorders in the digestive tract and in metabolism. 

Viramin C (Ascorgic Acip, Ceviramic Acip, AviTamic AcID) : 
This vitamin is water-soluble, and is present in citrus fruits, raw 
vegetables, and in the adrenal gland. The synthetically prepared crys- 
talline vitamin is called cevitamic acid or ascorbic acid, the latter term 
being used in this country to the exclusion of cevitamic acid and 
avitamic acid. 

Action and Uses: Its major use is as a specific for scurvy. In addi- 
tion, it relieves avitaminosis C in infants characterized by retarded 
growth, anemia, and restlessness, and increases immunity to diph- 
theria. There is evidence that it also increases resistance to rheumatic 
fever infection and to infections of the upper respiratory tract. It is 
considered necessary, moreover, for normal calcium metabolism to 
maintain the normal structure of the bones and teeth. 

ViTaAMIN D: This vitamin is a fat-soluble vitamin occurring in fish 
oils, and particularly in tuna liver oil, halibut liver oil and cod liver 
oil. The substance is also present in egg yolk and cream, As a matter 
of fact, at least ten different chemical reactions of this factor are recog- 
nized, although it is customary to speak of it as one vitamin. Among 
these, the most important are activated ergosterol (De, calciferol or 
viosterol) and activated 7-dehydro-cholesterol (vitamin D3). Ergos- 
terol is a substance derived from the fungus of ergot, and from yeast, 
containing a provitamin which, when subjected to ultraviolet radiation, 
develops vitamin D, The vitamin is also produced in such foods as 
milk when they have been exposed to ultraviolet light ; this process re- 
sults in “irradiated foods.” 

Action and Uses: Vitamin D appears to control calcium and phos- 
phorus metabolism in conjunction with the parathyroid glands. Thus 
it serves to maintain adequate utilization of calicum in the bones, 
teeth, nerve tissues, and involuntary muscles. During pregnancy and 
lactation, it prevents calcium deficiency symptoms in the mother, and 
rickets in the child. 

Toxicity: Large doses of vitamin D may produce serious toxic ef- 
fects. Indeed, death has resulted in animals from continued excessive 
doses. The earlier symptoms of toxicity are loss of appetite, nausea, 
vomiting, diarrhea, lassitude, and headache. If the vitamin is con- 
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tinued, fever, nephritis, and calcium deposits in the kidney may result, 
together with metastatic calcification of the bones. As a matter of 
fact, the Food and Drug Administration has recently called attention 
to the fact that massive doses of vitamin D are considered unsafe for 
indiscriminate use. A manufacturer sought the Administration’s opin- 
ion concerning a proposed over-the-counter sale of vitamin D capsules 
containing 50,000 units of the active ingredient. The Administration 
pointed out that, generally speaking, toxic effects in some individuals 
may occur with doses in the neighborhood of 150,000 International 
Units a day. However, it was emphasized that many factors affect the 
toxicity of such preparations. The process by which the vitamin is 
produced,?° the vehicle in which the preparation is given, the calcium 
content of the diet, the season of the year, the activity of the patient, 
the duration of administration, the state of the alimentary tract, the 
age, and the presence of pre-existing pathology—all play a role in de- 
termining whether a given dose or given preparation may produce 
toxic effects in a given individual. Obviously a lay person is not in a 
position to evaluate these different factors ; consequently, high potency 
vitamin D preparations cannot be used safely or efficaciously by the 
ordinary individual without medical supervision. It was suggested 
that such a product be restricted to sale by or on the prescription of a 
physician.14 

RIBOFLAVIN (VITAMIN Be, VITAMIN G): This is now the gener- 
ally accepted designation for the water-soluble, yellow-pigmented 
vitamin of whey, which had been investigated as long ago as 1879. 
It was only in 1933, however, that it was realized that this substance 
was one of the vitamins essential to diet. It was also found to be 
widely distributed in foods. Several syntheses for riboflavin have now 
been developed. 

Action and Uses: Riboflavin is essential to the animal organism in 
that it combines with phosphoric acid and a protein similar to albumin 
to form the essential yellow oxidation enzyme—frequently referred 
to as Warburg’s yellow enzyme—which maintains oxidation processes 
in the cell. It is thus concerned with the energy metabolism of the 
body. It is said, moreover, to conserve the action of thiamine and to 
be efficacious in some cases of pellagra which fail to respond to niacin. 

Niacin (Nicotinic Acip) and Niacin Amine (Nicotinic AcipD 

” Thus excessive irradiation of ergosterol is said to produce a compound 


called toxisterol, which is excessively poisonous. 
1 TRADE CORRESPONDENCE 417 (1944). 
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Amipe, NIACINAMIDE) :!” This vitamin was one of the first factors 
recognized in the vitamin B complex group; it has, however, been 
known chemically for many years, and was prepared synthetically 
over 70 years ago. Goldberger and his associates, in investigating the 
causes of pellagra, demonstrated that this disease could be completely 
cured and prevented by foods containing what he designated as the 
pellagra-preventive factor, abbreviated to the P-P factor. Today this 
essential food element is generally accepted to be niacin. 

Action and Uses: As already indicated, this vitamin serves as a pre- 
ventive and cure of pellagra. In addition it has been recommended 
for use in summer diarrhea in children, and has been found beneficial 
in treating many of the symptoms of chronic alcoholism. It also is 
administered for the treatment of blacktongue in dogs, and a nutri- 
tional disorder simulating pellagra in swine. 

Toxicity: No serious symptoms have been observed in humans, al- 
though therapeutic doses (0.06-0.6 Gm.) frequently produce unpleas- 
ant flushing, itching, and at times, sweating, nausea, and abdominal 
cramps.’** As a matter of fact, the dose of niacin is dependent upon 
the individual; it is noteworthy that the special dietary food regula- 
tions do not specify minimum daily requirements for this element, 
although the Committee on Foods and Nutrition, National Research 
Council has recommended daily allowances. 

PyRIDOXINE (VITAMIN Bg, Factor 1, ADERMIN ): One of the fac- 
tors included in the B complex group is pyridoxine. The vitamin has 
been synthesized in the laboratory. 

Actions and Uses: The significance of this factor in human nutri- 
tion has not been fully determined, Nor has its human therapeutic 
value been established although there is some indication that it may be 
involved in certain cases of paralysis agitans. The vitamin, however, 
relieves a peculiar dermatitis in rats, and severe microcytic anemia in 
dogs. 

PANTOTHENIC Acip: This vitamin is also a part of vitamin B com- 
plex. It has been synthesized, the commercial form of the acid being 
calcium pantothenate dextrorotatory. 


“On January 19, 1942 the Federal Security Administrator announced that he 
had accepted the recommendation of the Committee on Food and Nutrition of 
the National Research Council that the terms niacin and niacin amide be adopted 
as synonyms for the vitamin substances scientifically designated respectively as 
micotinic acid and nicotinic acid amide. 


*** This effect has been reported as the result of large doses of nicotinic acid 
and not of nicotinic acid amide. 
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Actions and Uses: The significance of this factor in human nutri- 
tion has not been determined, nor is there any reported specific use 
for it in human disease. It appears necessary to prevent dermatitis in 
chicks, and is essential to rat nutrition. Pantothenic acid has been 
called one of the “anti-gray hair” vitamins. It is interesting to note, 
however, that the Food and Drug Administration has recently estab- 
lished in a seizure proceeding that there is no scientific evidence that 
this vitamin is essential to man or has any effects on graying hair in 
humans, although it probably does have some effect on the color of 
animal fur.}3 

PaRA-AMINOBENZOIC AciD: This substance has been long used in 
organic synthesis and is apparently identically with one of the vitamin 
B complex factors isolated from yeast. 

Actions and Uses: The significance of this factor in human nutri- 
tion has not been determined. Called the “achromotrichial factor,” 
the vitamin, however, appears to have some regulatory effect upon the 
pigmentation of the hair, provided there is also an abundance of pan- 
tothenic acid in the diet. The problem is still experimental, and there 
appears no justification for its use by humans. 

Toxicity: Some investigators have found that very large doses of 
this acid may have a toxic effect.14 

VITAMIN E (ALPHA TocoPHEROL): This vitamin has been ex- 
tracted from wheat-germ and various other seed-oil germs. In its 
synthetic form it is called alpha-tocopherol. 

Actions and Uses: The significance of this factor in human nutri- 
tion has not been determined although favorable reports have been 
published of its effects in cases of habitual abortions in women. Suc- 
cess has also been reported with wheat-germ oil in some cases of bur- 
sitis and muscular rheumatism. It has gained popular notice as the 
“fertility vitamin” on the strength of its use to insure the normal 
course of pregnancy in rats. 

ViTAMIN K (MENapDIoNE): The title of this substance takes its 


%U. S. v. 400 Bottles of Vytalene, Civil No. 2729, May, 1944, (no Notice of 
Judgment prepared as yet). 

44 Other factors of the vitamin B complex need be referred to only in passing 
since they are wholly in the experimental stage. Obviously their role in human 
nutrition is as yet unknown. Biotin (vitamin H) is known as the “anti-egg 
white injury factor,” and has some effect in chick dermatitis. Inositol is called 
the “mouse anti-alopecia factor,” which sums up its known effect (prevents loss 
of hair in mice). Choline apparently possesses a number of important actions 
in the diet; its status is still experimental. 
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name from the Danish word Koagulation—which is indicative of its 
effect. It is found in certain green leaves, such as spinach and alfalfa, 
and in putrified fish meal, It has been synthesized and is pei in the 
' United States Pharmacopoeia under the title “MENADIONE. 

Actions and Uses: The significance of this factor in human nutri- 
tion has not been determined, although its therapeutic use as an anti- 
hemmorrhagic remedy appears well-established.’ 

Toxicity: Menadione powder is irritating to the respiratory tract 
and to the skin. Moreover, an alcoholic solution tends to form blisters. 


(2) MINERALS 


Minerals are recognized as purporting to be for special dietary pur- 
poses. They bear an importance to nutrition far out of proportion to 
the minute quantities needed by the human body. Indeed, they are 
now known to enter into all physiological activities and are recognized 
as essential adjuncts to almost every metabolic process carried on by 
the human body. 

In view of the small quantities of minerals required in human nu- 
trition, it is to be noted that these dietary accessories are seldom, if 
ever, sold separately, being incorporated usually in other food prod- 
ucts, or combined with groups of vitamins. As a matter of fact, this 
practice is advantageous, since, important as the minerals are in their 
individual capacity, their combination with one another appears to 
make even a greater contribution to the diet. It is noteworthy that 
calcium, phosphorus, magnesium, sulfur, sodium, and chlorine are all 
concerned with the construction and function of bone. Similarly, 
phosphorus, potassium, and sulfur are associated with nitrogen in the 
activities of various tissues. Moreover, the importance of calcium and 
iron to the blood is commonly known. 

Because of variations in the body weight and other factors, indi- 
viduals other than infants have varying minimum daily requirements 
for minerals. However, in the cases of calcium, phosphorus, iron, and 
iodine, the variation is of such narrow range that a minimum daily 
requirement for any such mineral can be prescribed ; the ingestion of 
these quantities is sufficient to prevent any clinically significant mani- 
festation of the deficiency disease characteristic of a deficiency of the 


* Attention is called to so-called vitamin P (Citrin); however there seems 
some doubt as to whether it is truly a vitamin. It appears to have some effect 
upon the hemorrhage of scurvy. 
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mineral. This rule, though, is not applicable in the case of pregnant 
and lactating women. On the contrary, the requirements during these 
periods are usually considerably more than the normal quantity.1® 

Catcium: This mineral is essential to nutrition not only because of 
the needs of the skeletal system, such as the bones and teeth, but for 
its contribution to the body fluids and soft tissues. Dietary deficien- 
cies of this factor may arise by reason of the failure to consume 
sufficient quantities of natural foods, and because of the meager 
solubility of calcium compounds generally. Deficiency in the intake of 
calcium produces the pathological conditions known as rickets and 
osteoporosis. 

PuHospHorus: This element is needed by the body in comparatively 
large amounts during growth since it is required in the building of 
skeletal, nervous, and muscle tissues. It is essential in the metabolism 
of fats and carbohydrates. In addition, it constitutes an important 
adjunct to many activities of the body. The relationship of calcium 
and phosphorus is a material one; the ratio of these two factors in the 
food consumption appears to affect the metabolism of both. Defi- 
ciency in the intake of phosphorus,-similarly to a lack of calcium, may 
cause like bone disease conditions. 

Iron: Iron is essential to the body in the production of hemoglobin, 
and thus contributes to the transportation of oxygen through the ar- 
teries and capillaries to the cells. Nutritional—or iron-deficiency— 
anemia results when the iron intake is low, or when this mineral is 
improperly assimilated by the body. 

IoDINE: This element is an essential constituent of the thyroid 
gland, and is necessary to the formation of thyroxin, which serves to 
regulate basal energy metabolism and growth. A deficiency of iodine 
in the water or food supply is considered the main, if not the only 
cause, of simple goiter. The iodine content of food varies consider- 
ably in different regions of the country with the consequence that 
goiter may be prevalent in some parts while almost entirely absent in 
others. The former is generally designated as the “goiter belt.” 

TRACE ELEMENTS: Nutritionists and physiologists have unearthed 
evidence that certain chemical elements occurring in foods in minute 
traces—quantities so small as to be discernible only by means of the 
spectrograph—are of tremendous nutritional significance. At this 
time, it may be accepted that copper, manganese, cobalt, and zinc are 
essential to animal life, although, except for copper, our knowledge is 


% See § 125.04, Special Dietary Food Regulations. 
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so meager that the question of deficiencies is entirely problematical. 
Moreover, the wide distribution of these elements in food is such that 
any necessity of adding these factors to the diet appears remote. It 
will be noted that the Food and Drug Administration fails to consider 
the trace elements in promulgating its regulations on the subject. In 
passing, it is worthwhile observing that other minerals may, as our 
knowledge progresses, assume considerable importance in dietetics, 
notably fluorine in caries prevention. 


(3) INFANT FOODS 


Generally speaking, this category embraces products which are suit- 
able as a partial or complete substitute for human milk. The food 
may purport to be for this purpose on account of its content of such 
factors as moisture, protein, fat, carbohydrates, crude fiber, calcium, 
phosphorus, iron, and vitamins A, By, C, and D, and the calories it 
supplies. 


(4) FOODS INTENDED TO CONTROL BODY WEIGHT 


A food may purport to be for special dietary use because of its 
suitability for use in the control of body weight through regulating 
the intake of protein, fat, carbohydrates, or calories. 


(5) HYPOALLERGENIC FOODS 


A food may purport to be for special dietary use because of its 
hypoallergenic properties, that is, the absence of, or greatly reduced 
quantity of, substances which cause allergic reaction. It is well-known 
that allergic effects are abnormal, toxic tissue disturbances which may 
be produced by any food constituent. Those subject to gastrointes- 
tinal allergic effects can avoid them only by elimination of the aller- 
genic substances from their diets, or by reducing the substance to a 
quantity insufficient to produce the disturbance. 


(6) NONNUTRITIVE PRODUCTS 


A food may purport to be for special dietary use by reason of 
the presence of a constituent which is not utilized in normal metabo- 
lism and which consequently has no nutritive value. It may be used, 
for example, for the reduction of caloric intake, as in the case of min- 
eral oil; for the promotion of laxation, as in the case of fibrous plant 
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matter, such as agar-agar ; or for the satisfaction of taste desires with- 
out, however, increasing food value. Saccharin and dulcin are ex- 
amples of such products. 


“Represented for special dietary uses” 


In addition to those products which by their inherent character 
purport to be for special dietary uses, it must also be recognized 
that any food—whether a general purpose or a special purpose 
food—may be represented for such purposes. A representation of 
this nature may appear in the labeling of the product; or it may be 
made with a similar result in its advertising. Thus, when claims 
of this kind are emphasized in the advertisements of the food, the 
product will be deemed misbranded unless its labeling bears the in- 
formation prescribed by the regulations, despite the fact that the 
claims are not repeated upon its label. For under such circum- 
stances the food is represented for special dietary uses and is re- 
quired to be labeled in accordance with the Act. 

It must be borne in mind that the use as a part of the ordinary 
or usual diet of a staple food to which no vitamins, minerals, or 
other nutritional factors have been added, but which is naturally 
high in such values, is not in and of itself a special dietary use. 
Truthful representations that do not include claims beyond the 
fact that such foods are good sources of certain specified vitamins, 
minerals, or other dietary properties, do not subject the product to 
the requirements of the regulations. Of course, the labeler is free 
to supply the prescribed information in his labeling in such cases 
if he sees fit to do so; indeed this course is recommended by the 
Administration in the interests of the consumer. However there 
is no legal compulsion that he do so. 

On the other hand, to represent that the use of a staple food 
that, for instance, has a high content of some vitamin, will prevent 
or cure a condition resulting from a deficiency in that vitamin, or 
will supply special nutritional needs of infants or invalids or others 
having particular needs, definitely brings the product within the 
scope of this provision. For in such instances we have a direct 
representation that the article is suitable for a specific dietary pur- 
pose; the food consequently loses its character as a general purpose 
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food. Indeed, the same result occurs where the label emphasizes in 
general terms only the uses and advantages of vitamins and min- 
erals, without making any specific claim as to such properties. 
This constitutes a representation by indirection that the particular 
product is suitable for supplying dietary deficiencies, and the food 
will be deemed misbranded unless it complies with the regulations. 
In a similar connection, a suggestion or recommendation that the 
customary diet be supplemented in some vitamin or other nutri- 
tional property by the use of extraordinarily large quantities of a 
staple food subjects the product to the informative labeling pre- 
scribed. 

It must be borne in mind that in the case of foods of this char- 
acter the representation or the absence of it alone determines 
whether the statute is applicable. The mere use of a wholesome 
food—even for special dietary purposes—does not bring it within 
the scope of the Act. For example, the Administration points out 
that a physician may direct the consumption of some canned vege- 
table as a source of iron for babies. This in itself does not make 
the product a special dietary food. On the other hand, should the 
canner or distributor of the vegetable represent it as a source of 
iron for babies, the label must then bear the requisite label state- 
ments regarding its iron content. It thus is wholly within the elec- 
tion of the labeler of the product whether or not to bring his prod- 
uct within the scope of the regulations. Where he makes no special 
dietary claims, his product is not subject to this provision. 

Of course it must be emphasized that this rule is applicable only 
in the case of otherwise staple foods. Should the product be one 
which, by its character, purports to possess special dietary proper- 
ties, it must comply with the regulations regardless of label repre- 
sentations. And where a food is fortified by the addition of vita- 
mins or similarly, it may also be considered a special dietary food 
whether or not claims of this character are made, as we have 
previously pointed out. 


Natural sources of vitamins in foods 


We have pointed out that foods that are naturally rich in vita- 


* Food and Drug Administration release, November 22, 1941. 
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mins or minerals may state that fact in their labeling or advertis- 
ing without thereby becoming subject to the special dietary food 
regulations. A number of food products fall within this category, 
and it becomes a matter of considerable importance to the labeler 
to ascertain in which case he may properly make a claim of this 
nature. In this and the next section, therefore, we have discussed 
those foods which are recognized as natural sources of the vita- 
mins and minerals. 

At the outset it must be admitted that the selection of these 
foods is not a simple task. As a matter of fact, considerable differ- 
ences of opinion exist both as to the identity of the foods and the 
extent to which they are capable of supplying the particular vita- 
min or mineral. In this last connection it should be noted that 
nutritionists recognize, as a general rule, that a particular product 
may be an excellent source, a good source, or a fair source of a nu- 
trient. Obviously, the label that represents a food as an excellent 
source or rich in a factor may be deemed false or misleading if, in 
fact, the product has gained acceptance only as a good or fair 
source. Furthermore we will see that a number of factors affect 
the vitamin content of foods, ranging from the soil in which they 
are grown to the manner of processing, and it is necessary that 
these be carefully considered before a representation of this kind 
is made upon the label of the food. These aspects will be discussed 
at a later point; attention is called to them at this time to avoid 
any erroneous assumption concerning the finality or definitiveness 
of the chart given below.”® 


FOOD SOURCES OF VITAMIN A AND PROVITAMIN A 


EXCELLENT Sources: Apricots, beet greens, butter, broccoli, fish- 
liver oils, liver, fish roe, egg yolk, cheese, kale, spinach, dandelion 
greens, dock, escarole, chard, lambsquarters, turnip tops, green lettuce, 
collards, water cress, Chinese cabbage, mustard greens, carrots, sweet- 
potatoes, yellow squash, sweet peppers, red tomatoes, green peas, 
green beans, papayas, mangoes, prunes, yellow peaches. 

Goop Sources: Cream, kidney, oysters, whole milk, red salmon, 


% This has been drawn, for the most part, from DANIEL, “Vitamin Content 
of Foods,” Yearbook of Agriculture, 1939, pp. 286-291. 
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green asparagus, okra, Brussel sprouts, globe artichokes, yellow to- 
matoes, avocados, guavas, cantaloups, blackberries, black currants, 
blueberries, bananas, pineapples, green and ripe olives, dates, deep- 
yellow juice oranges, yellow corn meal. 


FOOD SOURCES OF VITAMIN D 


ExcELLeNnt Sources: Fish-liver oils, egg yolk (from hens on diet 
high in vitamin D). 
Goop Sources: Salmon, sardines, eggs, butter. 


FOOD SOURCES OF ASCORBIC ACID (VITAMIN C) 


EXcELLENT Sources: Liver, brains, collards, turnip greens, mustard 
greens, kale, water cress, spinach, dandelion greens, sweet peppers, 
kohlrabi, rutabagas, turnips, Brussels sprouts, cauliflower, cabbage, 
broccoli, asparagus, fresh and canned tomatoes, green peas, corn 
salad, radishes, guavas, mangoes, oranges, lemons, grapefruit, tan- 
gerines, currants, strawberries, gooseberries, raspberries, cantaloups, 
sprouted seeds. 

Goop Sources: Kidney, endive, cucumbers, potatoes, sweetpota- 
toes, green beans, parsnips, rhubarb, leeks, onions, globe artichokes, 
pineapples, cherries, cranberries, papayas, bananas, peaches, apples, 
avocados, watermelon. 


FOOD SOURCES OF THIAMINE (VITAMIN By) 


EXxcELLENT Sources: Lean pork, chicken, kidney, liver, green 
peas, green lima beans, wheat germ, corn germ, rye germ, rice polish- 
ings, wheat bran, oats, whole-grain wheat, rye, barley, brown rice, 
peanuts, soybeans, cowpeas, navy beans, dried peas. 

Goop Sources: Egg yolk, brains, lean beef, lean mutton, fish roe, 
codfish, sardines, whiting, potatoes, sweet corn, sweetpotatoes, Brussel 
sprouts, cauliflower, cabbage, mushrooms, spinach, turnip greens, 
water cress, garden cress, lettuce, collards, kale, onions, leeks, toma- 
toes, wax and green beans, parsnips, beets, carrots, prunes, avocados, 
pineapples, oranges, grapefruit, tangerines, dates, figs, plums, pears, 
apples, cantaloups, hazelnuts, chestnuts, brazil nuts, walnuts, almonds, 
pecans. 

Farr Sources: Fresh milk (whole or skim), turnips, broccoli, kohl- 
rabi, eggplant, bananas, watermelons, raspberries, blackberries. 
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FOOD SOURCES OF RIBOFLAVIN (VITAMIN G) 


EXCELLENT Sources: Liver, kidney, heart, lean muscle meats, eggs, 
cheese, dried (whole or skim), condensed, and evaporated milk, tur- 
nip tops, beet tops, kale, mustard greens, germ portion of wheat, rice 
polishings, peanuts, soybeans. 

Goop Sources: Fresh (whole or skim) milk, buttermilk, whey, 
peas, lima beans, spinach, water cress, collards, endive, broccoli, green 
lettuce, cabbage, cauliflower, carrots, beets, peas, avocados, prunes, 
mangoes, peaches, whole-grain wheat, dried legumes. 

Farr Sources: Bananas, cured figs, grapefruit, oranges, apricots, 
guavas, papayas, muskmelons, apples. 


As already indicated, these charts must be used with consider- 
able caution. First of all it must be recognized that the foods 
listed as sources of vitamins have been classified on the basis of 
equal weights. Consequently their vitamin value in the diet de- 
pends not only upon vitamin content but also upon the quantities 
eaten. A food which contains only a fair amount of vitamins may 
become a good or an excellent source if liberal quantities are con- 
sumed. Thus whole milk is possessed of relatively low units of 
vitamin A per volume; nevertheless the total intake of this food 
under normal consumption makes it an important source of this 
nutrient. Contrariwise, a food having a very high concentration 
of vitamin may be included so infrequently in the diet or con- 
sumed in such small amounts that it offers no real vitamin contri- 
bution. 

In this connection it is interesting to note the criteria employed 
by the Council on Foods of the American Medical Association. 
Although these have no legal force, of course, they nevertheless 
do present a numerical basis of estimating the relative value of a 
food as a source of vitamins and minerals. Generally speaking, 
the Council considers that a product may be rated as an “excellent” 
source of a given dietary essential when one-tenth of the day’s 
requirement is furnished by the food and it appears in the diet 
practically every day, and the portion contributing this percentage 
furnishes not more than 100 calories. It will be noted that three 
factors are taken into consideration: the proportion of daily re- 
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quirement furnished,’® the frequency of its consumption, and, 
lastly, the concentration of the dietary accessory in a specified 
quantity of food expressed in terms of energy. 

Similarly, a food may be classed as a “good” source when one- 
tenth of the day’s requirements is contributed by an amount of the 
food which at the same time supplies not in excess of 200 calories. 
The product may be designated as a “fair’’ source in those in- 
stances where one-tenth of the daily requirements for an average 
man is furnished in a portion which can be readily eaten in one 
day’s time. Contrariwise, the Council considers a food a “negli- 
gible” or “poor” source when it is not of a nature which may 
easily be eaten in quantities to furnish one-tenth of the daily 
requirements or is eaten infrequently, and the amount required 
for one-tenth of the day’s allowance of the essential furnishes 
more than 200 calories.” 

Another factor which must have serious consideration before a 
claim may be made that a food is an excellent or good source of 
vitamins is the time which expires before freshly harvested fruits 
and vegetables, for example, reach the consumer. Obviously, a 
food which in its fresh condition may be deemed a rich source of a 
dietary factor may not be so characterized if it has lost a consider- 
able portion of its potency when it reaches the consumer. It re- 
quires no over-emphasis to appreciate that the determining factor 
in this connection is the vitamin content of the product when 
consumed. As a matter of fact a representation of this kind may 
be considered false and misleading by failing to include the quali- 
fication that it may suffer a deterioration in these properties. 
Thus, it has been pointed out that the ascorbic acid (vitamin C) 
value of fresh amaranth leaves is 112.1 milligrams per 100 grams 

® The Council of Foods of the American Medical Association considers the 
daily requirements of normal adults for the various dietary essentials to be for 
these purposes: protein 1 gm. for each kilogram of body weight, or about 70-75 
gm. for a man of average weight (70 kilograms, equivalent to 154 pounds) ; 
calcium 0.68 gm.; phosphorus 1.32 gm.; iron 15 mgm.; vitamin A 4,000 U.S.P. 
or international units; thiamine 400 international units: ascorbic acid 1,000 in- 
ternational units; riboflavin (vitamin G) 600 Sherman-Bourquin units. Accepted 


Foods and Their Nutritional Significance, p. 16. 
LOC. Cu: 
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in the fresh sample. After storage for twenty-four hours, how- 
ever, the value of the same lot of leaves is reduced to 59.9 milli- 
grams per 100 grams. And after storage for four days, this value 
has further contracted to only 5.5 milligrams per 100 grams of 
leaves.** Patently a claim based on the original content is decep- 
tive where, in the ordinary processes of distribution, considerable 
time may elapse before the food finds itself in the consumer’s 
hands. 

A number of factors, besides storage, affect the vitamin content 
of foods and must be taken into consideration. We can but allude 
to the different sites of vitamin concentration in plants and 
animals. For example, the ascorbic acid contained in plants is 
invariably present in greatest amounts in the growing parts. 
Furthermore, both ascorbic acid and vitamin A are more concen- 
trated in the protective covering, or skin, and in the fleshy portion 
directly beneath the skin than in the inner flesh. Similarly, the 
vitamins in animal foods occur in larger concentration in certain 
body tissues, riboflavin, for instance, being present more in dark 
than in light meat, and liver being richer in these nutrients than 
muscle meats.” As a general rule, however, these fine gradients in 
concentration do not seriously affect the validity of vitamin claims 
in commercially prepared and packed food products, although they 
should be borne in mind in examining the literature on the subject. 
Nor need we consider the effect of variety, soil, and climate, de- 
gree of maturity, and feeding practices and breed upon vitamin 
content, except to point out that these factors may cause variations 
of considerable extent. 

In the commercial processing, marketing, and distribution of 
food products, however, the following factors must almost invari- 
ably be taken into consideration before claim is made that the 
product is naturally rich in specific vitamins: 

DISTRIBUTION AND STORAGE: The fact that storage and distri- 
bution results in vitamin loss has already been alluded to. In 

71 Booner, HArTzLER, AND Hewston A Compilation of the Vitamin Values 
of Foods in Relation to Processing and Other Variants, Circ. No. 638, U. S. 


Dept. of Agriculture, May, 1942, p. 4. 
™ DANIEL, op. cit., p. 291. 
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general, riboflavin, niacin, and vitamins D and E appear to be 
little affected by storage. Vitamin A and thiamine, on the other 
hand, are gradually lost, and serious destruction of ascorbic acid 
usually occurs. , 

FREEZING: Generally speaking, freezing appears to have little 
or no destructive action upon the vitamin content of foods, al- 
though admittedly our information upon the subject is limited. 
However losses do occur by reason of handling during and after 
freezing. Thus as much as 50 percent of the ascorbic acid may 
be lost as a result of the processing of lima beans and peas, such as 
their shelling, washing, and blanching. The method of freezing is 
also a determinant, slow freezing, slow thawing, and storage 
above 0° F. all adversely affecting the nutrients. 

DrYING AND DEHYDRATION: Vitamin A, thiamine, and espe- 
cially ascorbic acid are lost during the drying process; the dete- 
rioration, indeed, may be considerable if the dehydration process is 
prolonged. It is said that sun drying is more destructive than 
artificial dehydration. The use of sulfur dioxide, on the other 
hand, tends to prevent the destruction of vitamin A and possibly 
of ascorbic acid; it readily destroys thiamine, however. As to the 
effect of drying on the other vitamins, little is known. It has been 
indicated than no appreciable loss of riboflavin, vitamins D and 
FE, and niacin results from this process. 

CANNING: The problem of vitamin losses in canning foods is 
affected to a considerable extent by the processes utilized. Oxida- 
tion, for example, results in most damage to vitamin content. 
Hence it is important to employ canning methods which exclude 
air from the hot food as much as possible if these nutrients are to 
be preserved. It may be noted that acid foods tend to retain more 
of their vitamin contents during canning than nonacid products. 
Canned citrus fruits and tomatoes, for instance, are considered 
excellent sources of ascorbic acid. 

COOKING AND OTHER PROCESSES: Cooking proves destructive 
to vitamins on two general counts. As we have already indicated, 


*® The subject is discussed at length in The Canned Food Reference Manual, 
American Can Company, pp. 195-206. 
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oxidation may have a deleterious effect upon these nutrients ; this 
process, obviously, is accelerated by heat. Stirring tends to incor- 
porate air into the food, thereby also contributing to oxidation, 
which is likewise intensified by the addition of alkaline substances. 
A second cause of vitamin depletion is the dissolution of the 
water-soluble vitamins in the liquid in which they are cooked. 
Thus ascorbic acid, thiamine, riboflavin, and niacin may be dis- 
solved out of the food. Vitamins A, D, and E, however, are 
insoluble in water, and no appreciable losses on this score are 
sustained. Baking is said to result in a loss of from five to nine 
percent of the thiamine content. Toasting causes an additional 
destruction ranging from 12 to 24 percent. The fermentation 
processes employed in producing sauerkraut or in pickling evi- 
dently has no specific effect on any of the vitamins. Similarly 
there is no evidence that the hydrogenation of oils results in any 
significant dietary losses. Although the ethylene treatment of 
fruits may hasten processes already in existence, it is not believed 
to have any influence on their nutritional properties.” 

In concluding this discussion, we recognize that the conclu- 
sions drawn above are neither final nor definitive. All it means, 
however, is that the labeler should not depend alone upon the pub- 
lished literature on the subject—which is frequently contradictory, 
sparse, and otherwise unsatisfactory—for support of his label 
claims. As a matter of fact, the most advisable course is to submit 
his particular product to competent assay ; only in this way, indeed, 
may he gain any assurance that the representations are justified. 


Natural sources of minerals in food 


The representation that a food is naturally rich in specified 
minerals is governed by the same considerations affecting claims 
of vitamin content, discussed above. We need not, therefore, re- 
iterate the statements made. The following foods are regarded 
as excellent or good sources of calcium, phosphorus, or iron, and, 
subject to the conditions recommended by the Council on Foods 


%* See KoHMAN, “The Preservation of the Nutritive Value of Foods in Proc- 
essing,” Handbook of Nutrition, p. 297. 
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of the American Medical Association,” a claim on their behalf 
to this effect is justified by the literature.” 


FOOD SOURCES OF CALCIUM” 


ExceLttent: Amaranth, broccoli, buttermilk, savoy and nonheaded 
cabbage, Chinese cabbage, chard, Cheddar cheese, Swiss cheese, 
clams, collards, garden cress, dandelion greens, kale, whole or 
skimmed, evaporated, condensed, and dried milk, molasses, mustard 
greens, orach, sesame seed, tendergreens, turnip tops, water cress. 

Goop: Almonds, globe or French artichoke, dry or fresh, common 
or kidney beans, shelled, snap beans, burdock roots, headed cabbage, 
especially green, carrots, celeriac, celery, cottage cheese, whole chick- 
peas, chickory leaves, cottonseed flour, crabs, cream, whole eggs, egg 
yolk, endive or escarole, dry figs, kohlrabi, leeks, head or leaf lettuce, 
lobster, maple sirup, okra, oysters, parsnips, romaine, rutabagas, 
sorgo sirup, dry or green soybeans, soybean flour, sweetpotato tops, 
turnips, vegetable-oyster or salsify. 


FOOD SOURCES OF PHOSPHORUS 


EXxcELLENT: Whole barley, kidney, dry, shelled Lima, fresh or dry 
beans, brazil nuts, buttermilk, Swiss cheese, cottonseed flour, shelled 
cowpeas, or black-eye peas, crabs, whole eggs, egg yolk, fish, liver, 
lobster, meats (lean or medium fat, having more than 12 percent of 
protein), whole or skimmed, evaporated, condensed, and dried milk, 
oysters, poultry, rice bran, rice polish, sesame seed, shrimps, soybeans, 
soybean flour. 

Goop: Almonds, globe or French artichokes, bamboo shoots, pearled 
barley, dry mung beans, broccoli, brussels sprouts, buckwheat flour, 
cashew nuts, celeriac, Cheddar cheese, cottage cheese, chickpeas, 
clams, cocoa, collards, green, sweet corn, whole ground corn meal, 
garden cress, dasheen or taro, hazelnuts, filberts, kohlrabi, lentils, 
meats (fat, having more than 6 percent of protein), millets, oatmeal 


* See note 19, supra. 

* Drawn from CHATFIELD AND ADAMS, “Food Composition,” Yearbook of 
Agriculture, 1939, pp. 276-278. 

* Certain plant foods, such as beet greens, dock, rhubarb, and spinach, have 
been omitted despite their high calcium content because of their oxalic acid con- 
tent. Calcium in the form of the oxalate is not assimilated by the body. Op. cit. 
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or rolled oats, orach, parsnips, peanuts, peas, pecans, pistachio nuts, 
brown rice, rye flour, walnuts, wheat: graham or whole-wheat flour, 
shredded or puffed wheat, whole grain or meal, wheat bran, wheat 
germ. 


FOOD SOURCES OF IRON 


EXCELLENT: Dried apricots, kidney, shelled Lima, shelled, fresh or 
dry beans, beet greens, broccoli leaves, chard, shelled, dry or fresh 
cowpeas, dandelion, whole eggs, egg yolks, heart, kale, kidney, dry 
lentils, liver, meats, lean or medium fat (beef, veal, pork, or lamb), 
over 15 percent of protein, molasses, mustard greens, New Zealand 
spinach, oysters, dried peaches, poultry (especially dark meat), 
shrimps, sorgo sirup, dry or green soybeans, spinach, tongue, turnip 
greens, water cress, wheat bran. 

Goop: Whole barley, snap or string beans, brains, broccoli, brussels 
sprouts, cabbage greens or outer leaves, collards, whole ground corn 
meal, dates, dock or sorrel, endive or escarole, dried figs, leaf lettuce, 
meats, fat (beef, veal, pork, or lamb), over 10 percent of protein, 
oatmeal or rolled oats, green or dried peas, whole seeds, poultry 
(light meat), dried prunes, whole rye flour, seedless raisins or “cur- 
rants,’ sugarcane sirup, vegetable-oyster or salsify, whole-wheat 
cereals, whole-wheat flour. 


Although mineral elements, other than calcium, phosphorus, 
and iron are required by the body, nevertheless it is not suggested 
that any food be represented as being naturally rich in such prop- 
erties. As a matter of fact, copper, sodium, potassium, and mag- 
nesium—to name several of these minerals—are so universally 
present in food products that the question of “deficiencies” arising 
is extremely problematical. Moreover, the probable dietary re- 
quirements of these essentials are so minute that needs are invari- 
ably satisfied by the ordinary diet. Consequently, a statement 
affirmatively representing a product as “A NATURAL SOURCE OF” 
these trace minerals would very likely be objectionable as false 
and misleading unless these facts were also disclosed. 


Special dietary food regulations 


As we have already noted, the Federal Food, Drug, and Cos- 
metic Act does not expressly impose any particular label require- 
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ments on foods offered for special dietary use. As Section 403 (j) 
of the statute is phrased, the subject is referred to the Federal Se- 
curity Administrator, and he is authorized to prescribe regulations, 
designating the information necessary to inform purchasers as to 
the value of the dietary properties. 

After extensive hearings, regulations of this nature were for- 
mally promulgated on November 18, 1941.28 Attention must be 
called to the fact that they concern themselves solely with dietary 
use in man—excluding animal foods from their purview; and a 
word must be said regarding their double approach to the subject. 
The regulations as established deal, first of all, with the general 
information required to appear on the label of all foods purport- 
ing to be or represented for any dietary use in human beings. 
They treat specifically, however, with the statements necessary in 
the case of (1) vitamins, (2) minerals, (3) infant foods, (4) 
foods used to control bodily weight or in dietary management 
with respect to disease, (5) nonnutritive constituents in foods, and 
(6) hypoallergenic foods. 

In our subsequent discussion, each aspect of these requirements 
will be considered in detail. 


Vitamin and mineral label statements 


Although the regulations distinguish between vitamins and min- 
erals, and the label statements required of each, the similarity of 
the treatment accorded these factors makes it convenient to discuss 
them together. Such joint consideration assumes additional value 
in view of the fact that both these types of nutrients are frequently 
combined in the same product. 

A study of the regulations discloses that they impose different 
label requirements on three general groups of vitamins and min- 
erals, broadly speaking. These may be distinguished between 
themselves by the extent of our present knowledge as to their 
need, value, and daily requirement in human nutrition. First of 
all, there are those vitamins and minerals whose need in the human 
diet is recognized by competent medical and nutritional authority 


* These appear, together with the Findings of Fact, in the Feprrat Recis- 
TER for November 22, 1941. 
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and for which, in addition, minimum daily requirements have been 
established. This group embraces the vitamins : 2° 


Vitamin A, or its precursors, 
Vitamin B, (thiamine), 

Vitamin C (ascorbic acid), 

Vitamin D, and 

Riboflavin (vitamin Be, vitamin G), 


and the minerals: *° 


Calcium, 
Phosphorus, 
Iron, and 
Iodine. 


Although the essentiality of the factors found in the second 
category is also authoritatively recognized, nevertheless nutrition- 
ists have not, at the present time, determined the minimum quan- 
tity required each day by the individual. It is generally accepted, 
for example, that niacin is necessary in the diet to prevent the de- 
velopment of pellagra; however minimum daily requirements for 
this factor have not been established. 

In the last group of vitamins and minerals in which the regu- 
lations impliedly divide these substances are those factors whose 
significance in human nutrition has not yet been fully determined. 
Naturally, their quantitative need is also incapable of being ascer- 
tained. Thus, as we have observed, pantothenic acid has been 
shown to prevent dermatitis in chicks and depigmentation of fur 
in rats. No authority is at hand, however, to demonstrate conclu- 
sively its need in the human organism. Similarly, vitamin Bg 
(pyridoxine) and alpha-tocopherol (vitamin E)—to name but a 
few—are known to possess certain prophylactic and curative prop- 
erties for a number of the lower animals; whether they are of 
value in the human diet, however, remains problematical. 

Several aspects of this arbitrary distinction must be emphasized. 
In the first place, the regulations are, generally speaking, dealing 
with dietary uses. It is recognized, of course, that a factor may 


# § 125.03(a) (1), Special Dietary Food Regulations. 
” § 125.04(a) (1), Special Dietary Food Regulations. 
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possess decided value in the treatment of a particular disease or 
morbid condition—for example, vitamin K in cases of prothrom- 
bin deficiency—yet its need in human nutrition be unknown or in- 
significant. 

Again, we may accept as postulated that, in whatever category 
the vitamin or mineral falls, the consumer generally does not know 
the quantities of the factor needed to supply his requirements.*™* 
In other words, to be fully informed as to the value of the sub- 
stance to him, he must be advised, first of all, as to whether it has 
any accepted value to his nutrition, and—if its essentiality is rec- 
ognized—to what extent his needs may be satisfied by consump- 
tion of the particular product offered. The regulations rather 
closely follow this pattern of label information, as we will see. 


Established minimum daily requirements 


We have, in the previous section, listed the vitamins and min- 
erals concerning which sufficient nutritional knowledge is at hand 
to establish minimum daily requirements. To understand precisely 
what is meant by the phrase “minimum daily requirement” for a 
particular factor, it is necessary that we digress for a moment to 
examine the criteria employed by the Federal Security Adminis- 
trator in fixing the essential quantities. 

It is well-established, of course, that deficiencies in the consump- 
tion of certain vitamins and minerals result in various pathological 
conditions. Thus, lack of vitamin A in the diet is known to cause 
nutritional night blindness and xerophthalmia; lack of vitamin 
Bi, beriberi; lack of vitamin C, scurvy; lack of Vitamin D, cal- 
cium, or phosphorous, rickets and osteoporosis, and lack of ribo- 
flavin, the condition known as ariboflavinosis. Similarly, in the 
case of minerals, insufficiency of iron in the human diet produces 
nutritional anemia, and of iodine, simple goiter. 

In broad terms, the minimum daily requirements for these vita- 
mins and minerals in the human diet have been fixed at the 
quantities necessary each day to prevent the development of these 
deficiencies diseases.*! In other words, the Administrator has, in 


*" See Federal Security Administrator v. Quaker Oats Co., 318 U. S. 218. 
" Findings of Fact 24, FepERA REGISTER, supra. 
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effect, prescribed the prophylactic dose for each of these nutri- 
tional factors. 

When minimum daily requirements are considered in this light, 
it is evident that, by reason of differences in body weight and 
other factors, the dosage for individuals varies, even among per- 
sons of the same general age. Generally speaking, the demands of 
the body for most of the essential vitamins and minerals bear a 
close connection to weight—this, indeed, is the customary method 
of computing dosage. The difficulties of prescribing on such a 
basis, however, are obvious; and it was therefore necessary to de- 
vise another method. It is apparent, of course, that the age of an 
individual has a broad bearing on body weight; accordingly, for 
the purposes of convenience, the “‘age-group”’ differential was em- 
ployed instead of the “body weight” criterion. Fortunately, the 
variation in requirements among persons in the same age group, 
in the case of most dietary factors, is of such narrow range that it 
is feasible to prescribe minimums of this nature for the different 
age groups. 

Nutritionists customarily divide persons for this purpose into 
three different age-groups; and the regulations adopt similar 
classes. These groups are: 


Infants: persons under one year of age; 

Children: persons one or more, but less than 12 years of age. When 
nutritional requirements bear an unusually close relationship to body 
weight, children may be further classified as the groups less than six, 
and six or more years of age. 

Adults: persons 12 or more years of age. 


In the case of minimum requirements for calcium, phosphorus, 
and iron, an additional classification for pregnant and lactating 
women is set up since the body needs for these elements are ma- 
terially increased at such times. 

The amounts fixed by the regulations—and known as the mini- 
mum daily requirements—as being sufficient to prevent any 
clinically significant manifestation of the deficiency disease charac- 
teristic of an absence of the particular vitamin or mineral are as 
follows : 

§§ 125.03(b), 125.04(b), Special Dietary Food Regulations. 
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For VITAMIN A 
1,500 U.S.P. units for an infant, 
3,000 U.S.P. units for a child, 
4,000 U.S.P. units for an adult.8? 


For VITAMIN B, (THIAMINE) 
0.25 milligram (83 U.S.P. units) for an infant, 
0.5 milligram (167 U.S.P. units) for a child less than six years 
old, 
0.75 milligram (250 U.S.P. units) for a child six or more years 
old, 
1 milligram (333 U.S.P. units) for an adult. 


For ViTaMIN C (Ascorsic Acip) 
10 milligrams (200 U.S.P. units) for an infant, 
20 milligrams (400 U.S.P. units) for a child, 
30 milligrams (600 U.S.P. units) for an adult. 


For VITAMIN D 
400 U.S.P. units for an infant, child, or adult.34 


For RrporLavin (VITAMIN Be, Vitamin G) 
0.5 milligram for an infant, 
2.0 milligram for an adult.35 


For Catcium (as Ca): 
750 milligrams for a child or an adult, 
1.5 grams for a pregnant or lactating woman. 


For PuospHorus (as P) 
750 milligrams for a child or an adult, 
1.5 grams for a pregnant or lactating woman. 


For Iron (as Fe) 
7.5 milligrams for a child less than six years of age, 
10 milligrams for a child six or more years old, or for an adult, 
15 milligrams for a pregnant or lactating woman. 


* These quantities mean the biologically measured activity of vitamin A and 
its precursors. § 125.01(b), Special Dietary Food Regulations. 

“ But see provisions relating to vitamin D contained in cows’ milk and evap- 
orated milk. 

* The minimum daily requirement for riboflavin for children 1 year or more 
but less than 12 years of age has not been established, 
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For Iop1neE (as I) 
0.1 milligram for a child or an adult. 


As already indicated, no minimum daily requirements have been 
established for any other vitamin or mineral factors. 


Label statement of requirements supplied 


What type of label information is essential in the case of those 
vitamins and minerals for which the Administrator has fixed daily 
minimum requirements? Obviously, since their basic necessity has 
already been determined, the only information material to the pur- 
chaser to permit him to evaluate the food for his purpose is a state- 
ment of the proportion of the minimum daily requirements of such 
factors which is supplied by a specified quantity of the product. In 
other words, the label is required to advise him to what extent 
consumption of the article will satisfy his basic nutritional needs 
for the particular nutrient.*° 

A knowledge of the proportion of the nutrient in the food car- 
ries no intelligence, of course, unless it is stated in relationship to 
a specified quantity consumed during a specific period. The regu- 
lations fix this quantity as the amount of the food usually con- 
sumed during a period of 24 hours, or a quantity reasonably 
suitable for, and practicable of, consumption within such a period. 
For example, let us assume that a pound of the product contains 
the minimum daily requirement of a recognized vitamin. How- 
ever, if only a quarter of a pound of the food is cufStomarily eaten 
during a day, the label cannot claim a 100 percent content of the 
requirement. The correct statement in this instance would be 
“FOUR OUNCES OF [THIS FOOD] CONTAINS 25% OF MINIMUM 
DAILY REQUIREMENT OF VITAMIN * * *,”’ 

Of course, in those cases where the preparation is in the form 
of a tablet, capsule, or pill—each of which supplies a substantial 
portion of the minimum daily requirement—the labeler may, by 
the terminology employed in the dosage instructions or otherwise, 
fix the daily consumption of the product. Thus if the directions 
call for one tablet to be taken with or after each meal, the state- 


*§§ 125.03(a) (1), 125.04(a) (1), Special Dietary Food Regulations. 
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ment may properly declare that “3 TABLETS FURNISH THE FULL 
MINIMUM DAILY REQUIREMENTS OF VITAMIN * * *.” It is to be 
noted that some limitation is placed upon this method of stating 
the required information. The regulations confine the declaration 
to “a quantity reasonably suitable for, and practicable of, con- 
sumption” within one day. Thus should each unit contain but a 
small fraction of the quantity prescribed, it is manifestly improper 
to recommend that a large number of the units be consumed daily 
in order to give substance to the claim that the full minimum daily 
requirements are supplied. In such a case the label statement 
should be confined to the information that a fractional proportion 
of the requirement is being furnished. 

In some cases the labeler has set forth the established minimum 
daily requirements upon the label of the product, and then added 
the additional information concerning the extent to which such 
requirements are satisfied. Such an extensive label statement is 
not required by the regulations. Except as a matter of gratuitous 
information or where required by other provisions of the regula- 
tions, it is not essential to set forth either : 

(1) The amount of vitamins A, B,, C, D, riboflavin, calcium, 
phosphorus, iron, or iodine in the product or a specified quantity 
thereof ; or 

(2) A recital of the established minimum daily requirements of 
these nutritional factors. 

The only requirement imposed by the regulations is “a statement 
of the proportion of the minimum daily requirement for such vita- 
min [or mineral] supplied by such food when consumed in a speci- 
fied quantity during a period of one day.’”’ This may be satisfied 
by the simple declaration: “ONE TABLET [or FOUR OUNCES] SUP- 
PLIES * * * PERCENT OF THE MINIMUM DAILY REQUIREMENTS OF 
* * *” No other information is requisite. 

The rule is different, it is true, in the case of vitamins and min- 
erals other than those whose minimum daily requirements are 
established, cows’ milk and evaporated milk, infant foods, iodized 
salt, and products represented for use in the treatment of disease. 
These exceptions will have our attention at a later point. Nor does 
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there appear to be any objection, moreover, to giving this addi- 
tional information if the labeler cares to do so. 

We have observed that the various established minimum daily 
requirements are in many instances separated into different age 
groups. How does this affect the statement required by the regu- 
lations? Asa general rule, if the purported or represented special 
dietary use is for persons within two or more age groups for 
which requirements have been established, the statement is re- 
quired to include the proportion for each of these groups. Thus 
where the product is offered for infants and children—and the 
regulatory basic requirements of the two differ—the percentage of 
the daily needs of each should be set forth. In those cases where 
the use is for persons irrespective of age groups, however, the 
statement may be limited to the proportion of the minimum daily 
requirement prescribed for an adult. One exception should be 
noted. Where the adult requirements for calcium, phosphorus, and 
iron are adopted, the statement should be qualified by the disclo- 
sure that it is for an adult “* * * OTHER THAN A PREGNANT OR 
LACTATING WOMAN.” 

Attention should be called to the fact that in those cases where 
the proportion of the minimum daily requirement supplied is a 
whole number and a fraction, the fraction may be disregarded, and 
the whole number alone expressed. Such fractional proportions, as 
a matter of fact, are regarded as safety factors. Dropping the 
fraction, however, is optional upon the part of the labeler. 


Other vitamins and minerals 


The vitamins and minerals that have had our attention in the 
previous section are those nutrients whose significance in human 
nutrition has already been recognized and for which minimum 
daily requirements have been established. There are a considerable 
number of nutritional factors, however, concerning which the 
available scientific information is not as conclusive—although it 
may have reached substantial proportions. While there is no rea- 
son why such products should be precluded from sale in interstate 
commerce, nevertheless it is evident that additional label informa- 
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tion is necessary in their case if the purchaser is to have sufficient 
knowledge to evaluate them for his use. 

Nutritional factors of this general character usually fall into 
one of two categories. In the first instances are those substances 
whose need in human nutrition has been established. Examples of 
such dietary accessories are niacin and copper. Unfortunately, 
however, nutritionists have not arrived at any conclusive and gen- 
erally accepted opinions as to the minimum daily requirements of 
such factors. 

What type of label statements are required by the regulations of 
products of this character? Recognizing that the only recourse 
open to purchasers is to rely upon the best available scientific in- 
formation or professional advice, the regulations limit the re- 
quired information to a statement of the quantity of the vitamin 
or mineral present in a specified amount of the product suitable 
for daily consumption.*! 

In the second general class of vitamins and minerals fall those 
nutrient factors whose significance in human nutrition is still un- 
determined. Obviously, any consideration of human minimum re- 
quirements is premature and unavailable in such cases. Here, too, 
the regulations require the label of foods containing these sub- 
stances to state the quantity of the factor in a specified amount of 
the product. But in addition the purchaser is entitled to be in- 
formed of the inconclusive state of our nutritional knowledge con- 
cerning the ingredient. Consequently, the regulations provide that 
there must also appear on the label the statement : 


“THE NEED FOR * * * IN HUMAN NUTRITION HAS 
NOT BEEN ESTABLISHED,” 


the blank, of course, to be filled in with the name of the particular 
vitamin or mineral.** 

The Food and Drug Administration has also inferentially rec- 
ognized the existence of yet another category in which the vitamin 
or mineral may fall. It must be understood that scientific knowl- 
edge of this subject is not in a static state; research is constantly 


*" $§ 125.03(a) (2), 125.04(a) (2), Special Dietary Food Regulations. 
* The precise regulatory language must be employed. 
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expanding the scope of our information and what were once 
theories develop into accepted conclusions as the work proceeds. 

There still remains a period, therefore, before the need for a 
vitamin or mineral has finally become established, during which 
some competent workers in the field entertain rather definite 
opinions that the ingredient is essential, although their views are 
not so generally shared by nutrition experts as to justify a con- 
clusion that the need has been fully determined. The Food and 
Drug Administration is conscious of the fact that the legend pre- 
scribed by the regulations: “THE NEED FOR * * * IN HUMAN NU- 
TRITION HAS NOT BEEN ESTABLISHED,” may in some instances 
convey an unwarrantedly derogatory impression. There is no dis- 
position on its part to question the right of a manufacturer to 
label vitamins or minerals of this character with any representa- 
tion that is truthful and which will convey appropriate informa- 
tion to consumers without creating erroneous impressions. 

The Administration objects, however, to the form of a state- 
ment proposed by one manufacturer which read: 


“THE QUANTITATIVE NEED FOR * * * IN HUMAN 
NUTRITION HAS NOT BEEN DEFINITELY ESTABLISHED,” 


pointing out that the legend is not free from the implication that 
the need for the particular factor had been established and the 
only undetermined nutritional question was the quantity needed. 
In turn, it suggested an expression similar to: 


“THE NEED FOR * * * IN HUMAN NUTRITION HAS 
NOT BEEN ESTABLISHED, NOR HAS IT BEEN SHOWN 
THAT THIS VITAMIN [Or MINERAL] IS NOT NEEDED 
BY HUMANS.” 


Such language, it will be noted, contains the statement prescribed 
by the regulations and involves merely a supplemental statement 
of fact, the use of which is not prohibited by the regulations or 
the Act itself. Of course, any form of declaration employed 
should accurately express the status of the factor involved, and 
should be drawn as to avoid any impression that the need for the 
factor in human nutrition is generally accepted by qualified nutri- 
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tionists. Before any supplemental language is used, moreover, 
care should be taken to verify that it is factually appropriate.*® 

When is the need for a particular factor deemed to have been 
established? In the state of our knowledge of nutrition, this point 
is difficult to determine. The Administration, it will be noted, 
uses as a criterion its general acceptance by qualified nutritionists. 
But this in itself is, as we have seen, a slowly developing and, on 
the whole, nebulous concept, and despite the extent of acceptance, 
the labeler is rarely certain as to whether it is “general” in nature. 
Perhaps the best safeguard in cases of this character is to recog- 
nize as accepted only those factors whose need in human nutrition 
the Federal Security Administrator himself has determined by 
regulation to have been established. This course may, in a particu- 
lar instance, call for an application by a particular group or in- 
dustry to amend the present regulations to include the factor; 
however should its status have reached a stage where it is generally 
recognized by experts qualified by scientific training and experi- 
ence, no difficulties should be anticipated in this connection. On 
the other hand, a refusal to amend indicates clearly that its need 
has not been established. 

It must be borne in mind also that the “THE NEED For * * * IN 
HUMAN NUTRITION HAS NOT BEEN ESTABLISHED” legend does not 
excuse a misleading declaration of vitamin content. Thus where 
the proposed label for brewers’ yeast tablets correctly stated that 
the product, when taken in accordance with the directions for use, 
namely, eight tablets daily, would provide about 0.35 milligrams 
of pantothenic acid and 0.064 milligrams of pyridoxine, and also 
qualified this declaration by a statement showing that the need for 
these two vitamin factors in human nutrition has not been estab- 
lished, the Administration nevertheless expressed the opinion that 
the amounts of these substances were so inconsequential as to be 
misleading. Similar comment was made in connection with other 
factors of the B complex group.” Indeed, the regulations specifi- 
cally provide that compliance with this section is not to be con- 
strued as relieving any food of this character from the application 


*° TRADE CORRESPONDENCE 392 (1942), 
TRADE CoRRESPONDENCE 408 (1943). 
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of Section 403 (a), dealing with false or misleading representa- 
tions, and 201 (n) of the Act.* 


Vitamins and minerals as therapeutic agents 


The regulations make it clear that the specification of a quantity 
of any vitamin, mineral, or other dietary property as a minimum 
daily requirement is not to be construed as a finding that the 
amount is sufficient for the treatment of a disease resulting from 
a deficiency in such dietary factor. As we have already observed, 
these quantities have been fixed at that necessary only to prevent 
conditions of this character. As a matter of fact, it is well-known 
that the amount of a vitamin or mineral needed to prevent the oc- 
currence of a deficiency disease is usually unrelated to the dosage 
essential for use in treating the same condition; this subject will 
be discussed in detail at a later point in this chapter. 

We have seen, however, that the regulatory definition of “spe- 
cial dietary use” includes the treatment of a deficiency disease, and 
there is no question that a preparation may be offered for this 
purpose, either in conjunction with its use as a dietary accessory 
in other respects, or purely as a medicinal agent. 

However, where the product is represented for a use involving 
the treatment of a deficiency disease, the regulations require its 
label to bear, in addition to the declaration of the proportion of 
the minimum daily requirement it supplies, a statement of the 
quantity of the vitamin or mineral in a specified amount of the 
product. The purpose of this provision, obviously, is to furnish 
information permitting the complete evaluation of the product for 
such proposed use, in terms cognizable to the professional practi- 
tioner. 

Furthermore, should the represented dietary use of the prepara- 
tion be exclusively for the purpose of treating a deficiency disease 
—in other words, it holds itself out as purely a medicinal prod- 
uct—then it is exempt from the requirement that it bear a state- 
ment of the proportion of the minimum daily requirement, and, 
when applicable, the necessity of supplying the information that 
the need of the vitamin or mineral in human nutrition has not 


“ § 125.03(a) (4), Special Dietary Food Regulations. See Chapter 7. 
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been established.” The reason for these exemptions is obvious. 
Nutritional information is of no material import in judging the 
value of the article for therapeutic purposes. It will be noted, 
however, that adequate directions for use are required to be stated 
upon the label of a dietary food offered for the treatment of dis- 
ease ; these are discussed at a later point. 


Units of vitamins and minerals 


In a number of instances, earlier investigators in the field uti- 
lized different standards and units in expressing the vitamin— 
and to a lesser degree, the mineral—content of food products. 
This fact, in conjunction with other factors, has led to some con- 
fusion concerning the proper method of declaring this informa- 
tion. It may be noted, however, that at the present time, methods 
of stating the potency of these preparations have, for the most 
part, been settled, and the labeler is usually restricted to the use of 
terms which have general acceptance. To avoid any ambiguity in 
this respect, however, the Food and Drug Administration recom- 
mends that when the vitamin and mineral content of a food is 
indicated on the label in terms of wits, the particular unit referred 
to should be stated.*® The units commonly employed to express 
the potency of the various vitamins and minerals are as follows: 


Viramin A: Vitamin A is commonly expressed in terms of United 
States Pharmacopoeia units, usually abbreviated as “u.s.p. unrts.” It 
may also be declared in terms of International Units (“r.u.”). Since 


“8§§ 125.03(a) (3), 125.04(a) (3), Special Dietary Food Regulations, 

“TRADE CORRESPONDENCE 93 (1940). In a “Notice to Trade Vitamin ‘A’ 
and ‘D’ Products” (November 21, 1936), the Administration pointed out that 
many products compare their vitamin A and D potency with a stated volume of 
cod liver oil. If statements of this character are made, they should be literally 
true. For example, if the label of a medicine states “EACH TABLET EQUALS ONE 
TEASPOONFUL OF COD LIVER OIL IN VITAMIN A AND D POTENCY,” it should contain 
the same number of vitamin A and D units as would be contained in not less 
than 4 cc. (3.67 grams) of cod liver oil, of U.S.P. potency, t.e., not less than 
2200 units of vitamin A and not less than 312 units of vitamin D, Moreover, 
because differences in the clinical efficacy of vitamin D from different sources 
have been reported, it may be necessary to state the source of the vitamins A 
and D, for example, “rrom cop LIVER OIL.” All direct and implied claims com- 


Paring products of this sort with cod liver oil should be true in terms of U.S.P. 
cod liver oil. 
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both units have the identical value, they may be employed interchange- 
ably. One unit of either standard is equivalent to the vitamin A ac- 
tivity of 0.6 microgram of purified beta-carotene.*3# 

Attention must be called to the fact that an equal weight of vitamin 
A and of each of its known precursors, when reacted upon by the 
animal organism, fail to possess an equal amount of activity. As a 
matter of fact, none of the precursors has as high a degree of activity 
as vitamin A. For example, assays by investigators indicate that the 
biological potency of one gram of vitamin A is approximately 3.0 x 
10° I.U. There is evidence, moreover, that alpha-carotene, gamma- 
carotene, and crythoxanthin are only half as active as beta-carotene. 

Under the regulations, it is to be noted, the activity of the vitamin 
A precursors is required to be measured and stated in terms of vita- 
min A, An exception, however, is made in the case of a precursor 
sold or added to a food as such. In these instances the precursor is to 
be designated by its common or usual name, and not as vitamin A. 

ViTaAMIN B,; (THIAMINE): The quantity of vitamin B, in a food 
is commonly expressed by weight either in terms of the metric system 
(milligrams) or by United States Pharmacopoeia units, usually re- 
ferred to as “u.s.p. UNITS.” The U.S.P. unit is equivalent to the In- 
ternational Unit. The value of 3 micrograms of crystalline thiamine 
chloride has been adopted as the international standard for this vita- 
min; consequently the vitamin B, values in terms of U.S.P. units or 
I.U. units are one-third of the corresponding numerical values in 
terms of micrograms of thiamine. Recently, however, it has been the 
custom to express thiamine values in terms of micrograms per unit 
weight of material, instead of in U.S.P. or International Units. In 
the case of foods, micrograms or milligrams per 100 grams is the 
usual method adopted. 

Vitamin C: The quantity of vitamin C in a food is expressed by 
weight in terms of the metric system (usually milligrams) or by 
United States Pharmacopoeia units (U.S.P. units). The U.S.P. unit 
is identical in potency with the International unit. This may be de- 


#48 At one time, the Sherman unit was employed to declare vitamin A con- 
tent; its value, however, is not a fixed one for various reasons. In 1933 the 
U.S.P. Vitamin Advisory Board reported that 1 Sherman unit seemed to equal 
1.4 1.U. Later it appeared that 1 Sherman unit may be equal to from 1.4 I1.U. 
to 0.5 1.U. The Council on Foods of the American Medical Association employs 
the factor 0.75 for purposes of rough approximation. Accepted Foods and Their 
Nutritional Significance, pp. 7-8. 
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scribed as the vitamin C activity of 0.05 mgm. of ascorbic acid; it is 
the amount of ascorbic acid present in 0.1 c.c. of lemon juice. 

The trend in recent years has been to declare the value of ascorbic 
acid in terms per unit weight or volume of food. The preferred 
method of expression appears to contemplate the statement of milli- 
grams per 100 grams or milliliters of food. 

ViTAMIN D: The potency of vitamin D in a food is stated in terms 
of the United States Pharmacopoeia unit, commonly referred to as 
“y.s.p. UNITS.” The U.S.P. unit is equivalent to the International 
unit, which also may be employed. This equals the vitamin D activity 
of 1 mgm. of the International Standard Solution of irradiated ergos- 
terol (or 0.025 microgram or 0.025 gamma of crystalline vitamin D 
or the equivalent amount of U.S.P. Standard Reference Cod Liver 
815 Pera 

RrIBoFLavin : Riboflavin was previously measured by the content of 
vitamin G, which in turn was expressed almost universally in terms 


> Poultry raisers having used cod liver oil as a source of vitamin D in pre- 
vention of rickets in chickens have become familiar with the statement of vitamin 
D potency in terms of U.S.P. units and are able to utilize such information in 
compounding poultry feeding rations. However, there is an increasing variety 
of products other than cod liver oil appearing upon the market as sources of 
vitamin D for use in poultry feeding. In some instances the anti-rachitic effec- 
tiveness for chicks of the vitamin preparation cannot be measured by the U.S.P. 
method because of the difference in biological activity for the chick of various 
forms of vitamin D. Thus activated ergosterol and blue fin tuna liver oil are 
vitamin D preparations which do not afford the chick the same degree of pro- 
tection against rickets as does cod liver oil of equal potency as determined by 
the U.S.P. method. The Association of Official Agricultural Chemists, recog- 
nizing the existence of this condition, has adopted a method utilizing chicks for 
measuring the anti-rachitic value of vitamin D preparations intended for poultry 
feeding. The unit used in describing the vitamin D potency is the A.O.A.C. 
chick unit. By definition, this unit is equal in biological activity for the chick to 
one unit of vitamin D in U.S.P. reference cod liver oil. It follows that an ar- 
ticle which may be used as a source of vitamin D for poultry or an ingredient 
which may be used to increase the vitamin D content of such a product, labeled 
only in terms of U.S.P. units, may be misbranded under the Act if the article 
does not supply the same number of A.O.A.C. units as U.S.P. units in a given 
quantity of material. Accordingly, the label of such a product should reveal the 
fact that the declaration of the vitamin D potency in terms of U.S.P. units is 
not a reliable index of its anti-rachitic value for the chick. This may be accom- 
plished by a label statement in connection with the potency declaration to the 
effect that the vitamin D in the article is in whole or in part unavailable to the 


chick, or by an additional potency declaration in terms of A.O.A.C. units. 
TRADE CORRESPONDENCE 352 (1941). 
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of Sherman-Bourguin units. This may be described as the minimum 
average daily quantity of the substance necessary to produce an aver- 
age gain of three grams a week during a 28-day test period in a stand- 
ard rat kept on a specified vitamin Be deficient diet. However, since 
it has been shown that the Sherman-Bourguin method determines 
riboflavin (one mgm. being equivalent to 400 Sherman-Bourguin 
units), the Administration is of the opinion that potency should be 
expressed in terms of the metric weight of riboflavin in a given quan- 
tity of the product. 

Niacin: The potency of this factor is expressed in grams, milli- 
grams, or grains of nicotinic acid powder. The statement usually 
declares the niacin content of foods as milligrams per 100 grams. 

VitraMIN K: Among the several units employed is the Thayer- 
Doisy unit which is the amount producing a clotting time of 10 min- 
utes or less in 50 percent of ten chicks fed on a diet devoid of the 
vitamin. 

Vitamin E: There are at least two forms of vitamin E, alpha and 
beta tocopherol; evidence indicates that they do not have identical 
vitamin E activity. The Administration has indicated that it is de- 
sirable to express the vitamin E content of wheat germ oil in terms of 
its equivalent in vitamin E activity of alpha tocopherol. Synthetic 
racemic alpha tocopherol acetate has been adopted as the international 
standard fer the vitamin, and it has been recommended that the in- 
ternational unit for the vitamin should be defined as the specific ac- 
tivity of 1 mgm. of the standard preparation. This is the average 
amount, administered by mouth, which prevents resorption gestation 
in rats deprived of vitamin E. 

If wheat germ oil is recommended as a source of vitamin E, con- 
sideration must be given to the fact that for a 200 gm. rat the smallest 
quantity necessary to meet its requirements is 25 mgm. daily.4%¢ 

Mrnerats: The quantities of calcium, phosphorus, iron, and iodine 
in foods are commonly expressed by weight in terms of the metric 
system, usually in milligrams (mgms.). Attention must be called to 
the fact, however, that the minimum daily requirements for the dif- 
ferent recognized minerals are in terms of the basic element, such as 
calcium (Ca), phosphorus (P), iron (Fe), and iodine (1). Since 
mineral substances are customarily added to foods in compounds, care 
should be taken to ascertain the precise content of the element present, 
and to compute the label statement on this basis. If ferric glycero- 


“¢ TrapE CORRESPONDENCE 379 (1942). 
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phosphate is utilized, for example, it must be borne in mind that it 
contributes only 17.96 percent of its weight in iron, and only 14.96 
percent of its weight in phosphorus. 


Enriched cows’ milk and evaporated milk 


It must be noted that the foregoing regulatory provision relat- 
ing to vitamins is not applicable to cows’ milk and evaporated milk 
purporting to be or represented for special dietary use on the basis 
of their vitamin D content. The basis of this distinction is the fact 
that no minimum daily requirements for these products have been 
established, although nutritionists do recognize that a given quan- 
tity of vitamin D consumed in cows’ milk or in evaporated milk is 
more efficacious in the prevention of rickets than the same amount 
of the vitamin in other carriers. It is accepted, however, that cows’ 
milk, containing 135 U.S.P. units of vitamin D per quart, and 
evaporated milk, containing 7.5 U.S.P. units of the vitamin per 
avoirdupois ounce, will usually prevent clinical rickets when fed 
to normal infants in customary quantities. 

Under the circumstances, the only information essential to the 
purchaser concerning the dietary value of such products is the 
statement of the number of U.S.P. units of the vitamin in a speci- 
fied quantity of the milk. A declaration of this nature, however, 
may not be wholly informative to purchasers. Unless the consumer 
also knows the number of units customarily accepted as being op- 
timal for the prevention of rickets, the unqualified statement of 
the units actually present carries little weight. Therefore, the reg- 
ulations impose the additional requirement, in the case of cows’ 
milk in which the vitamin D content is increased to less than 135 
U.S.P. units to each quart, that the label of the product also state 
that additional vitamin D should be supplied from other sources.‘ 


Iodized salt 


In addition to the label statements required of special dietary 
foods containing iodine, the regulations extend special recognition 


“§ 125.03(a) (1), Special Dietary Food Regulations. Such a statement is 
not essential in the case of evaporated milk since this product is standardized 
and the specifications call for a minimum of 7.5 U.S.P. units per avd. oz. § 
18.520, Food Standard Regulations. 
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to the product marketed under the name of “1top1zED SALT.” Lack 
of iodine in the diet produces the deficiency disease known as sim- 
ple goiter. A number of years ago, public health authorities in- 
duced the salt industry to add 0.023 percent by weight of 
potassium iodide (equivalent to 0.0176 percent iodine) to their 
product, as a means of incorporating adequate quantities of this 
element in the diet of persons living in the so-called ‘‘goiter belts.” 
This program has met with considerable success; indeed the dis- 
tribution of iodized salt has considerably reduced the incidence of 
the disease in the areas in which it is endemic. 

Unquestionably, iodized salt falls within the regulatory defini- 
tion of a special dietary food, and is subject to the regulations 
However, a peculiar situation arose in connection with its label- 
ing. Actually, the addition of potassium iodide in the amount 
indicated contributes approximately ten times the minimum daily 
requirement for iodine of persons other than infants. Yet the 
statement on the label of salt that the usual daily consumption af- 
forded tenfold the minimum requirement would undoubtedly have 
the effect of reducing the consumption of the salt. 

To avoid a result which might easily increase the incidence of 
the disease, the regulations provide that in the case of iodized salt 
the statement of the proportion of the minimum daily requirement 
for iodine—which is ordinarily to be set forth on the label—be 
omitted, upon condition that a declaration be made of the quantity 
or proportion of iodine, or iodine salt, in the product, and that 
quantity does not exceed 0.02 percent by weight.*” Thus the only 
statement required of this product is one reading: “0.01% poras- 
SIUM IODIDE ADDED,” or similarly. 


Infant food 


As we have already pointed out, the value of a food for special 
dietary use may depend on its suitability as a food for infants. 
The regulations set forth the type of information required to ap- 
pear upon the label of a product which purports to be or is repre- 
sented for such purposes. These recognize that the diet of infants 
is more restricted than that of normal persons of other age groups, 


*“§ 125.04(a) (1), Special Dietary Food Regulations. 


526 FOOD REGULATION AND COMPLIANCE 


and that, generally speaking, the suitability of a food for infant 
use is dependent to a considerable degree on its ingredients. As 
could be anticipated, therefore, the requirements center generally 
about the disclosure of the constituents by name, and, to some ex- 
tent, other factors contributing to their nutritional value. 

Thus where a food of this character is fabricated from two or 
more ingredients, the label is required to bear the common or usual 
name of each ingredient, including spice, flavoring, and coloring. 
Two aspects of this provision should be emphasized. First of all, 
spices, flavoring, and coloring must be specifically stated by name, 
they cannot be declared by the general terms spice, flavoring, or 
coloring. Secondly, a complete list of ingredients is essential even 
though the product may be standardized. 

The second label statement required of infant foods stems from 
‘the fact that infants are more susceptible to allergies resulting 
from plant or animal substances than their elders. To assist the 
purchaser in making a proper selection, therefore, the regulations 
provide that if the food, or any ingredient—in case it is fabricated 
‘from two or more ingredients—consists in whole or in part of 
plant or animal matter, and the name of the food or ingredient 
does not openly reveal the specific plant or animal from which it 
is derived, the name must be qualified to disclose its specific source 
clearly. The two above label requirements, it should be noted, are 
essential in the case of all infant foods subject to regulation under 
this provision. 

In addition, if the special dietary use of the food arises from its 
simulation of human milk, or its suitability as a complete or partial 
substitute for such milk, the label is also required to bear: 

(a) A statement of the percentage by weight of moisture, protein, 
fat, available carbohydrate, crude fiber, calcium, as Ca, phosphorus, 
as P, and iron, as Fe, which the product contains; and 

(b) A statement of the number of available calories, and U.S.P. 
units of vitamin A, vitamin B, (thiamine), vitamin C (ascorbic acid), 


and vitamin D, which is supplied by a specified quantity of the 
product. 


A third possible label requirement is based on the fact that sub- 
stitutes of this character are customarily diluted and mixed with a 
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soluble carbohydrate for infant feeding. Pediatricians recommend 
that each 100 calories of the mixed substitute contain at least 30 
U.S.P. units of vitamin C, 50 U.S.P. units of vitamin D, and 0.75 
milligrams of iron to supply the minimum daily requirements of 
infants for these dietary essentials. Consequently, should a quan- 
tity of food supplying 100 available calories, as usually prepared 
for consumption, fail to contain the specified amount of these three 
nutrients, the label is required to disclose that additional quantities 
of the particular factor should be supplied from other sources. It 
may be noted that this provision is not applicable, so far as vita- 
min D content is concerned, to cows’ milk or evaporated milk in 
which the vitamin D is increased, by any means, to not less than 
135 U.S.P. units to each quart—in the case of cows’ milk—and 
not less than 7.5 U.S.P. units to each avoirdupois ounce—in the 
case of evaporated milk.** 


Body weight and dietary management 


Where the value of a food for special dietary use is based on its 
suitability in the control of body weight through regulating the 
intake of protein, fat, carbohydrates, or calories, its label is re- 
quired to bear a statement setting forth: 


(a) The percentage by weight of protein,*®* fat, and available car- 
bohydrates in the food; and 

(b) The number of available calories supplied by a specified 
quantity of the food. 


Label information of a similar character must be given for 
foods purporting to be or represented for special dietary use by 
man by reason of their use for the purpose of “dietary manage- 


# § 125.05, Special Dietary Food Regulations. 

“* The percentage of protein may be obtained by determining total nitrogen 
and then multiplying this value by a factor. The factors for converting total 
nitrogen to protein are: for almonds, N x 5.18; for barley, oats, rye, wheat, 
whole kernel, N x 5.83; for rice, N x 5.95; for wheat, bran, N x 6.31; for 
wheat, embryo, N x 5.80; for wheat, endosperm, N x 5.70; for gelatine, N x 
5.55; for milk, N x 6.38; for soybean, N x 5.71; for eggs, corn, meat, mixed 
foods, other foods: N x 6.25. See D. B. Jones, Factors for Converting Per- 
centage of Nitrogen in Foods and Feeds into Percentages of Proteins, Circ. 183, 
U. S. Dept. of Agriculture, 1931. 
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ment” in connection with any disease.*7 Examples of products of 
this nature are the so-called ‘diabetic foods,” such as gluten foods 
and intarvin fat.*“* Dietary management, of course, may be recog- 
nized as an important aid in the treatment of many pathological 
conditions. 

A word must be said concerning the limitation of the statement 
of carbohydrates and calories to those which are “available.” A 
number of carbohydrate substances are not digested or assimilated 
by the human organism; thus they supply no food energy. Since 
they are not available to the metabolic processes the regulations 
provide that they are not to be taken into consideration in comput- 
ing calories and carbohydrates. The fact that they may possess a 
theoretical caloric value 1s, of course, immaterial in a dietary sense. 


Nonnutritive constituents 


The advantage of a food for special dietary use may depend on 
the presence of a constituent which is not utilized in normal me- 
tabolism and which consequently has no nutritive value. Thus 
mineral oil may be utilized to reduce caloric intake *”*; fibrous 


“§ 125.06, Special Dietary Food Regulations. 

““Foop Inspection Dectsron 199 (1926) defines “diabetic foods”: “Al]- 
though most foods may be suitable under certain conditions for the use of per- 
sons suffering from diabetes, the term ‘diabetic’ as applied to food indicates a 
considerable lessening of the carbohydrates found in ordinary products of the 
same class, and this belief is fostered by many manufacturers on their labels 
and in their advertising literature. A ‘diabetic’ food contains not more than half 
as much glycogenic carbohydrates as the normal food of the same class. Any 
statement on the label which gives the impression that any single food in un- 
limited quantity is suitable for the diabetic patient is false and misleading.” 

“”' The Food and Drug Administration has been greatly concerned with 
abuses arising from the use of mineral oil in foods. The practice of some manu- 
facturers to use mineral oil as a substitute in food products normally prepared 
from animal and vegetable fats and oils has been condemned by it. The provi- 
sion under discussion should be utilized only for products intended for persons 
who must restrict their caloric intake; it should not be employed to distribute 
debased products to a large segment of the population having no special dietary 
requirements for diminished caloric intake. The Administration points out that 
a sale to a restaurant denies the ultimate consumer even of the protection af- 
forded by the labeling prescribed by this section. Any form of labeling which 
advocates general food uses of mineral oil is seriously misleading, in the Ad- 
Ministration’s opinion, TRADE CORRESPONDENCE 404 (1943). 
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plant matter may be employed to promote laxation; and saccharin 
may be used to satisfy taste desires without however increasing 
nutrition. 

The label of a product of this character is required to bear a 
statement of the percent by weight of such a constituent, and, in 
juxtaposition with its name, the word “NoNNUTRITIVE.” In the 
event that the ingredient consists of fibrous plant matter, it will be 
considered to be crude fiber, its percentage to be expressed as 
such.*8 

The label requirements of special dietary foods containing sac- 
charin or a saccharin salt differ, however, from the foregoing. 
Instead of the information provided for in the case of other 
nonnutritive constituents, there must appear on the label the 
declaration : 


“CONTAINS * * * PERCENT SACCHARIN [or SAC- 
CHARIN SALT, as the case may be], A NONNUTRI- 
TIVE, ARTIFICIAL SWEETENER WHICH SHOULD BE 
USED ONLY BY PERSONS WHO MUST RESTRICT THEIR 
INTAKE OF ORDINARY SWEETS.” 


The blank, of course, is to be filled in with the percentage by 
weight of the saccharin or saccharin salt in the product. It must 
be understood that this provision is not to be construed as author- 
izing the use of saccharin or its salts in any food other than one 
for use by persons who must restrict their intake of carbohydrates. 
As a matter of fact, this ingredient has no place in foods other 
than for the purpose embraced in these regulations.*® 


“ Crude fiber is the organic residue, consisting principally of cellulose, that 
remains after the other carbohydrates and the proteins have been removed by 
successive treatments with boiling acid and alkali. For methods of determina- 
tion, see the official method of the Association of Official Agricultural Chem- 
ists, and WoopMAN, Food Analysis, 4th ed., p. 304. 

“The antagonism against saccharin is not based upon its toxic properties 
Saccharin is nonpoisonous, either acute or chronic, for humans, in any amounts 
that can ordinarily be consumed. However, when used in place of sugar, it is 
considered to be an adulterant in that its use substitutes an ingredient of no nu- 
tritive value for one of definite food value. 
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Hypoallergenic foods 


Those foods whose special dietary use depends on their hypo- 
allergenic property—that is, the absence of, or greatly reduced 
quantity of, a substance which causes allergic reaction—are re- 
quired to bear the following label statements: 


(a) The common or usual name, and the quantity or proportion of 
each ingredient, including spices, flavoring, and coloring, in the case 
of food fabricated from two or more ingredients ; 

(b) A qualification of the name of the food—or of the name of 
each ingredient if the food is fabricated from more than one ingredi- 
ent—to reveal clearly the specific plant or animal from which it is 
derived. This is requisite only in those instances that the particular 
character of the source is not apparent from the common name of the 
food or ingredient ; and 

(c) A statement indicating the nature and effect of any treatment 
or processing of the food or of any of its ingredients, if a changed 
allergenic property has resulted from such treatment or processing.°° 


These requirements call for little discussion. It is well-known 
that allergic effects are abnormal, toxic tissue disturbances which 
may be produced by any food constituent. Moreover, decrease of 
an allergenic ingredient may be accomplished by treating or proc- 
essing the substance. It is also recognized that when a food or 
ingredient is a plant or animal substance, its allergenic property is 
usually based on a specific factor, most frequently a protein deriv- 
able only from that particular plant or animal. Since persons sub- 
ject to gastrointestinal allergic effects can, of course, avoid them 
by eliminating the allergenic substances from their diets, or by 
reducing the quantity until it is insufficient to produce the toxic 
disturbances, it will thus be seen that the label statements required 
of such products convey precisely the type of information essential 
to their proper use. 


General label statements 


In the previous pages we have discussed the specific label in- 
formation required of the labels of particular types of special 


® § 125.08, Special Dietary Food Regulations. 
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dietary foods. But in addition to these requirements, the regula- 
tions impose the obligation upon these products—and all other 
foods purporting to be or represented for any special dietary use 
by man—to bear a label setting forth the dietary properties upon 
which such use is based in whole or in part. This statement must 
disclose the presence or absence of any substance, any alteration of 
the quantity or character of the constituents, and any other partic- 
ular dietary property of the food for which dietary advantages are 
claimed. 

It must be emphasized that information of this tenor is manda- 
tory in the case of every special dietary food—whether or not 
otherwise treated specifically in the regulations. In other words, 
the label of all products answering the regulatory definition must 
bear this data. However, although the Food and Drug Adminis- 
tration has not ruled on the subject, it is reasonable to anticipate 
that conformance to the label statements especially prescribed for 
the various types of special dietary foods will suffice as compliance 
with the law, and no recourse need be had to this provision in such 
instances. 


Special dietary foods as drugs 


Elsewhere in this volume we have discussed the problem of 
products which are combination food and drugs.®* There is con- 
sequently no need to elaborate upon the subject at this point except 
as it reflects upon the peculiar nature of many products offered for 
special dietary purposes. There can be no question but that in 
many instances a nutritional factor may, on the one hand, be 
deemed merely a food or a food accessory, and on the other a 
medicinal agent. 

The regulations themselves appear to distinguish between two 
categories of special dietary factors, first, those marketed in quan- 
tities necessary for the prevention of dietary deficiency diseases, 
and, secondly, those sold in amounts sufficient for the treatment 
of such pathological conditions. Unfortunately, such a distinction 
is apt to lead us to several difficulties in construction, and indeed 
serves to confuse still further a perplexing situation. For, as we 


5 See Chapter 3. 
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have seen, one aspect of the statutory definition of a drug embraces 
not only those substances intended for the treatment of disease, 
but also those intended for their prevention. Thus, strictly speak- 
ing, all vitamin, mineral and similar preparations may be construed 
to be drugs, whether utilized as food accessories or medicines. 

There is no doubt, however, that the regulations under discus- 
sion do distinguish between these factors as foods and as drugs. 
The distinction is drawn on two counts: (a) the nature of the 
claims made for the product, those recommending its use in the 
treatment of disease constituting drugs, and (b) the potency of 
the preparation, and, to a lesser degree, the recommended dosage. 
In this last connection the recognized dosage of these products for 
therapeutic purposes differs considerably from that of the same 
factor as a dietary supplement. A comparison of the average thera- 
peutic dose with the regulatory minimum daily requirements for 
vitamins emphasizes this difference: 


Dietary Therapeutic 
Vitamin Requirement Dose 
Vitamin A 1,500-4,000 units 90,000-300,000 units 
Vitamin By, 0.25-1 mgm. 6-40 mgm. 
Vitamin C 10-30 mgm. 0.13-0.6 gm. 
Vitamin D 400 units up to 100,000 units 
Riboflavin 0.5-2.0 mgm. 5-15 mgm. 


Such tremendous variances in dosages lend heavy support to the 
implicit contention of the Administration that a line may be drawn 
between these factors as foods and drugs. Where potencies vary 
a thousandfold there seems small doubt that two entirely distinct 
products are involved. 

Nor does the increasing tendency to hold that products, which 
are recognized in an official compendium, are drugs, and not foods 
—despite the absence of label representations—seriously affect this 
conclusion. It is true of course that the United States Pharmaco- 
poeia lists many vitamins and similar dietary factors. Thus it in- 
cludes monographs dealing with Oleovitamin A (Natural Vitamin 
A in Oil), Oleovitamin A Capsules, Oleovitamin A and D, Oleo- 
vitamin A and D Capsules, Concentrated Oleovitamin A and D, 
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Synthetic Oleovitamin D, Thiamine Hydrochloride, Thiamine 
Hydrochloride Tablets, Riboflavin, Ascorbic Acid, and Ascorbic 
Acid Tablets. Indeed the list encompasses all the vitamins 
recognized as being essential in human nutrition. Any general 
acceptance of this construction, therefore, would result in these 
preparations all being deemed drugs, whether or not they were 
also considered to be foods.** 

Whether this interpretation is correct is, however, questionable. 
Those who attempt to apply it lose sight of the fact that the United 
States Pharmacopoeia, by express terms, confine its standards 
“solely to the articles therein named when intended for medicinal 
use and when bought, sold, or dispensed for this purpose.” *? It 
is submitted, therefore, that criteria—other than the mere appear- 
ance of the product by name in the official compendium—is essen- 
tial before we may assume that the article is a drug. In other 
words, the use intended for the product controls in the final analy- 
sis in applying this phase of the statutory definition. 

It would appear consequently that, for the purposes of the spe- 
cial dietary food regulations, a distinction can be drawn between 
the character of an article as a food and as a drug. Inferentially, 
the Administration has accepted dosage as the dividing line be- 
tween the two categories; until the question is finally settled by the 
courts, this demarcation must serve. Of course it must also be 
borne in mind that a label claim, recommending the use of the 
product in the diagnosis, cure, mitigation, treatment or prevention 
of disease will also result in it being treated as a drug, no matter 
what its potency is. This aspect of the subject has been fully dis- 
cussed in Chapter 3 of this volume, and the reader is referred to 
the exposition there contained. 


Adequate directions for use 
In our discussion of the different special dietary factors we 


8 Cf. Opinion of the Attorney-General of the State of New York, “Con- 
centrated Vitamin Products—Restrictions on Retail Sale as Drugs—Educa- 
tional Law, § 1350(15),” June 22, 1944, to effect that concentrated vitamin prod- 
ucts are drugs under the statutory definition and their retail sale is restricted to 
pharmacies, drug stores, and registered stores. 

% General Notices, U. S. Pharmacopoeia XII, p. 1. 


534. FOOD REGULATION AND COMPLIANCE 


have already considered the label requirements and exemptions 
imposed on products of this type which are offered for the treat- 
ment of disease resulting from a dietary deficiency. At this point, 
therefore, we need only call attention to the provision that the 
label of a product offered for such a purpose must bear adequate 
directions for use.°* 

What constitute “adequate directions for use” is obviously a 
question that cannot be specifically answered, dependent as it is 
upon the nature of the particular product. All we can do is to out- 
line several general rules to be applied in their formulation. 

Generally speaking, directions of this character are required to 
be complete and comprehensive. Thus they should relate to all 
conditions for which the preparation is prescribed, recommended, 
or suggested in its labeling, or in any advertisement of the prod- 
uct disseminated or sponsored by or on behalf of the manufacturer 
or packer. In addition, if there are any other conditions for which 
the article is commonly and effectively used the directions should 
treat of them. But it should be noted that the mere statement of 
the conditions for which the preparation is to be taken usually does 
not, in itself, serve as compliance.”* 

In considering adequacy attention must be given, first of all, to 
the quantity of the individual dose. Moreover, it should include 
the quantities for persons of different ages and in different phys- 
ical conditions. Next the frequency of administration should be 
stated. This information in turn may be closely related to the time 
of administration in relation to meals, for example, or the onset 
of symptoms, or any other time factor which is material to the 
proper use of the product. The duration of administration, to- 
gether with the method of administration may be two additional 
subjects which should be developed in composing the directions 
for use. Lastly, the prerequisite preparation for use might appear 
in the instructions. Should the compound, for example, be shaken 
before taken? Should it be diluted? These, and other manipula- 


 § 125.02(b), Special Dietary Food Regulations. 
* TRADE CORRESPONDENCE 382 (1942). 
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tions or processes, should all be explained if they are pertinent to 
the proper administration of the article.” 

It must be borne in mind, of course, that detailed instructions of 
this character are not essential unless the product is offered for the 
treatment of a deficiency disease. Articles offered solely as dietary 
supplements need not bear any directions for use. 


%® Cf. § 2.106(a), GENERAL REGULATIONS. 


CHAPTER 12 


CHEMICAL PRESERVATIVES, ARTIFICIAL 
FLAVORING AND ARTIFICIAL COLORING 


Labeling requirements 


The advocates of pure-food regulation have always been critical 
of the addition of chemicals to food for purposes of flavoring, 
coloring, or preserving. Indeed, it will be remembered that one of 
the first of Dr. Wiley’s crusades was directed at such practices. 
The basis of this antagonism is evident. For it cannot be denied 
that the inclusion of foreign substances in food products is a 
possible source of fraudulent imposition on, not to speak of dan- 
ger to, the consuming public. All too frequently in the past chemi- 
cals of this nature have been employed to mask food of an inferior 
and adulterated nature. Equally often have the very substances 
which have been added to the food for such purposes served to 
introduce toxic compounds into the product. 

The Federal Food, Drug, and Cosmetic Act, as we will see, con- 
tains several provisions directed at the prevention of adulterations 
of this character. For example, the addition to a food of a poison- 
ous substance which is unsafe is prohibited.t A product is deemed 
adulterated, moreover, if it bears a coal-tar color that has not been 
certified in accordance with the applicable regulations.2 And it 
will be seen that a food is violative of the statute if damage or in- 
feriority has been concealed in any manner, or if any substance 
has been added to it to make it appear better or of greater value 
than it really is. 

The law, however, does not prohibit the use of artificial color- 
ing, artificial flavoring, or chemical preservative in food, although, 


* Section 402(a) (2) of the Act. * Section 402(c) of the Act. 
* Section 402(b) (3) (4) of the Act. 
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as we have indicated, it does control its addition to a considerable 
extent. Ingredients of this character may legally be employed in 
the fabrication of many foods, and indeed in many instances serve 
to improve the quality of the product. But the law does make one 
stipulation so far as the labeling of such food is concerned. 

Thus Section 403(k) of the Act provides that if a food bears 
or contains any artificial flavoring, artificial coloring, or chemical 
preservative, it will be deemed to be misbranded, unless its label- 
ing states that fact. Thus a shipment of Egg Noodle and Chicken 
Dinner was condemned since it contained wheat protein derivative, 
an artificial flavoring, and did not bear labeling stating that fact.* 
And imitation olive oils have frequently been seized on the basis 
of undeclared artificial flavoring and artificial coloring.® One ex- 
ception is however made. This provision is not applicable to but- 
ter, cheese, or ice cream and the labeling of such products is 
exempt from this requirement. In this connection it should be 
noted that it is the Food and Drug Administration’s interpreta- 
tion of this provision that the exemption applies only to artificial 
coloring; if artificial flavoring or chemical preservatives should 
be used in butter, cheese, or ice cream, the fact would have to be 
stated in the labeling. This conclusion is supported by the stand- 
ard for butter, which does not recognize ingredients of this 
nature, and the fact that the cheeses for which definitions and 
standards of identity have been adopted also preclude such sub- 
stances. In practice the exemption is thus limited. 

Although the provision of the statute groups them, it must be 
recognized that three distinct and separate additions to food prod- 
ucts are contemplated and dealt with. Artificial coloring, artificial 
flavoring, and chemical preservatives are entirely unrelated sub- 
stances. Not only are they employed for different purposes, but 
even the state of artificiality is not shared in common, as we will 
see. Consequently, it is necessary to discuss each as a single sub- 


*U. S. v. 2 Cases, etc. Egg Noodle and Chicken Dinners, F. N. J. No. 2323 
(1941). 

®See, for example, U. S. v. 4 Cans of Olive Oil, F. N. J. No. 3401 (1942). 
Meat or meat product which bears or contains any artificial coloring, artificial 
flavoring, or preservative is also required to bear labeling stating that fact. 
§ 17.9, B.A.I. Order 211, Revised. 
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ject, for any other treatment would only result in confusing the 
reader. 


ARTIFICIAL FLAVORING 


Artificial flavoring defined 


What does the statute include within the expression artificial 
flavoring? A considerable number of ingredients are added to 
food to contribute to the savor and flavor of the product. Are all 
such articles artificial flavoring? 

It is fortunate that the general regulations define the term. The 
phrase, as employed in the Act, denotes any substances added to 
food which contains a sapid or aromatic constituent manufactured 
by a process of synthesis or similar artifice. In short, it is flavor- 
ing matter produced synthetically. It is important to bear this 
distinguishing characteristic in mind. 

The general regulations use the terms sapid and aromatic, and 
the words require some explanation. “Sapid,” of course, is em- 
ployed in its ordinary sense; it refers to a constituent possessing a 
savor or flavor, one that is sensible to the organs of taste. The 
term ‘‘aromatic,” on the other hand, appears to be used in its sci- 
entific signification.” In this sense it denotes a constituent derived 
from, or characterized by the presence of, the ‘“‘benzene ring.” 
The expression is applied to a large class of cyclic organic com- 
pounds. As employed in the statute, of course, it relates broadly 
to coal-tar derivatives. However, artificial flavoring is not con- 
fined to coal-tar derivatives; it also includes, for example, sodium 
glutamate, which may be prepared from either grain or casein. 


Flavoring must be artificially made 


It is important to note that artificial flavoring refers only to 
those flavors which are artificially produced. In this respect the 
definition differs materially from that of artificial coloring, as we 
will see in our subsequent discussion of that term. Every flavor- 

* The Food and Drug Administration expresses some doubt on this score. 
It believes that a simpler explanation is that “sapid” is used to include products 


possessing flavor and “aromatic” those which possess odor, without reference 
to the chemical structure of the aromatic compounds. 
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ing not within the group commonly known as “natural flavoring” 
does not, for instance, thereby become an “artificial” flavoring. 
Thus, although flavors made from oil of orange, oil of lemon, or 
oil of lime are not considered to be “true fruit flavors”—since that 
term is proper only when applied to a flavoring concentrate pre- 
pared from whole fruit or fruit juices—nevertheless they are not 
artificial flavors and consequently need not be so labeled.® 

In other words, any flavoring substance that has a natural 
source of origin is not considered to be an artificial flavor within 
the purview of this provision. 

Conversely, however, the name given to the artificial flavor is 
not controlling in this connection. Thus, the ingredient may be 
called a “fixative” to be utilized with pure fruit flavoring. Or it 
may be designated merely as “seasoning matter” with no further 
indication of its precise nature. Such titles do not change its char- 
acter as an artificial flavoring if it is made synthetically.” 

Nor does the intention of the manufacturer change its character. 
Thus in one instance it was claimed that vanillin was being added 
to chocolate, not for the purpose of developing a flavor simulating 
that of vanilla, but rather because it had a seasoning effect on the 
food resembling salt, and accentuated the chocolate flavor, remov- 
ing its flatness. It was urged, furthermore, that the amount added 
was insufficient to imitate the flavor of vanilla. The Administra- 
tion pointed out that since the addition of the vanillin to chocolate 
altered its flavor and taste characteristics, the ingredient was a 
flavoring and being artificially produced was therefore subject to 
this provision of the law.® 

The test in the doubtful case is a simple one. Any substance— 
which is produced by a process of synthesis—added to the food 
product to affect its savor or flavor is to be viewed as artificial in 
nature. 


Amount added immaterial 


Equally notable is that the amount of artificial flavoring matter 


®* TRADE CORRESPONDENCE 104 (1940). 
7 TrApE CORRESPONDENCE 145 (1940). 
® TRADE CORRESPONDENCE 176 (1940). 
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added to the food cannot excuse the omission of the statement on 
the labeling. In the first place, the statute requires this declaration 
if any artificial flavoring is employed—regardless of quantity. 
Again, the enormous flavoring power of aromatic flavoring sub- 
stances is well-known. Thus one pound of certain synthetic fla- 
vors may have a flavoring strength equal to ten tons of the genuine 
fruit. The effectiveness of chemical flavoring was emphasized in 
an answer of the Food and Drug Administration to an inquiry 
concerned with the question of the addition of one-tenth of one 
percent of “fixatives” to pure fruit flavors. 

“The fixative referred to unquestionably is one or more of the 
synthetic chemical flavoring materials quite often used, and quite 
properly when announced on the label, in place of actual fruit to 
impart an artificial fruit flavor. It seems clear that the berry 
growers and packers have not been fully advised by flavor manu- 
facturers in regard to the actual nature and significance of these 
fixatives. As a matter of fact, the flavoring strength of these 
artificial fixatives or artificial ‘fixative flavors’ is enormously 
greater than the flavoring strength of an equal quantity of flavor 
derived from fruit, and their addition greatly reduces the cost of 
manufacture. With these facts made clear, it would be apparent 
to fruit growers, I am sure, that what really happens when a fixa- 
tive is added in an amount as small as 1/10 of 1% is that it merely 
substitutes for a much greater quantity of actual fruit which 
otherwise would have been purchased and made into true fruit 
flavor. From this 1/10th of 1% of artificial fixative it is, of 
course, only a few more steps to the complete substitution of arti- 
ficial flavors, if the artificial were to be permitted to masquerade as 
the genuine, as would be the case, of course, if the inclusion of the 
fixative without proper label disclosure could and would be per- 
mitted ** *” ? 


Method of disclosure 


The question of artificial flavoring offers no complex problems 
for the most part. Only in one respect has any confusion arisen 


® TRADE CORRESPONDENCE 145 (1940). See also Report of the Chief of the 
Food and Drug Administration, 1939, p. 17. 
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and that concerns itself with the phraseology of the required label 
disclosure. In other words, just how is the presence of artificial 
flavoring to be expressed in the labeling? 

It is not altogether clear whether the labeling of such a product 
must specify in express terms that the flavoring is artificial. The 
statute merely declares that a food containing such an ingredient 
must bear “labeling stating that fact.” We will see that in the case 
of a chemical preservative the Administration has ruled that if the 
name itself is immediately recognized by the consumer as that of 
a chemical preservative, it would only be necessary to declare the 
preservative by name. Inferentially, of course, this may be con- 
sidered to “state that fact.” However, it is doubtful whether any 
names of artificial coloring have attained that degree of consumer 
recognition; in the absence of certainty on this score, it appears 
preferably to state the artificiality of the ingredient. 

A different reason than the above, however, was given to a 
manufacturer who sought to use the unqualified term “‘vVANILLIN” 
upon the label of a food. The Food and Drug Administration ad- 
vised him that it was unable to give the consent of its judgment to 
a conclusion that simply designating the added ingredient on the 
label as ““VANILLIN” would assure that purchasers understood that 
the flavoring substance was artificial. The Administration empha- 
sized that the term “VANILLIN” alone was very similar to and sug- 
gestive of genuine vanilla. Consequently the unqualified term 
would almost inevitably suggest to some consumers a genuine 
rather than an artificial flavoring. Under the circumstances it was 
felt that vanillin should be declared on the label as an artificial flav- 
oring in order to assure compliance with the Act.*® As a matter of 
fact, the Administration has seized a shipment of icing substitute 
whose label bore the statement ‘“VANALIN FOR FLAVOR’ on the 
ground that it contained vanillin, and its labeling failed to state 
that fact.” 

Thus it will be seen that the term “ARTIFICIAL FLAVOR,” or one 
of similar import, cannot as a general rule be omitted from the 

2° TRADE CORRESPONDENCE 176 (1940). 


“Uj. S. v. 20 Cases of Chocolate Fudge Topping & Icing Substitute, F. N. J. 
No. 4751 (1943). 
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labeling of a food to which such an ingredient has been added. 
Nor is this omission cured by a declaration of each constituent of 
the flavor in lieu of the statement.!” The term, moreover, should 
not be employed in such a manner as to create a possible am- 
biguity. Thus, the phrase, “VANILLA ICE CREAM, ARTIFICIALLY 
FLAVORED” in an instance where the “vanilla” is synthetic vanillin 
tends to mislead the purchaser. In its place the designation “ICE 
CREAM FLAVORED WITH VANILLIN, AN ARTIFICIAL VANILLA 
FLAVOR” was suggested.7* 

Attention must be called to the fact that the name of the arti- 
ficial flavoring ingredient need not be specified in the labeling. As 
we have seen, Section 403(i) of the Act does not impose the re- 
quirement that flavoring be so designated. Thus the simple dec- 
laration “‘ARTIFICIAL FLAVORING” in the ingredient list is sufficient. 
Of course if the manufacturer wishes the ingredient may appear 
by name in the labeling, but this does not relieve him of the obliga: 
tion to mention its synthetic character as we have seen. An appro- 
priate statement in such a case would be “ARTIFICIALLY FLAVORED 
WITH * * *,” or the specific name of the flavor may be declared 
in immediate conjunction with the phrase “ARTIFICIAL FLAVOR- 
ING,” “‘ARTIFICIAL SEASONING,” or a similar legend.” 

It is interesting to note that the precise term “FLAVORING” need 
not be employed in those instances that the name of the ingredient 
is also given, and it may be designated as “SEASONING” or some 
similar expression indicative of its nature. Conversely, that term 
must be used if the flavoring is not designated by title. This is 
because the exemption from listing as an ingredient extended to 
flavoring substances is conditioned upon there appearing, in lieu 
of the specific name, the general term “FLAvoRING.” © Conse- 


% TRADE CORRESPONDENCE 173 (1940). 

*® TRADE CORRESPONDENCE 72 (1940). 

“TRADE CORRESPONDENCE 340, supplementing Trape CORRESPONDENCE 233 
(1940). These rulings deal with the designation of monosodium glutamate in 
soups. The Administration regards the names “SopIUM GLUTAMATE” or “MONO- 
SODIUM GLUTAMATE,” or, in the case of flavoring derived from vegetable sources, 
“VEGETABLE PROTEIN DERIVATIVE,” as proper. If this substance is derived, as it 
sometimes is, from casein, the last designation would of course be different. 
These designations are in addition to the declaration of artificiality. 

* See Chapter 17 for a further discussion of this point. 
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quently the labeler can only use such terms as “ARTIFICIAL SEA- 
SONING” or “ARTIFICIALLY SEASONED WITH * * *” where he also 
states the ingredient by name. Should he omit the name he is 
permitted to employ only the designation ““FLAvoRING,” together 
with a statement of artificiality. 

One exception to the requirement that the artificiality of the 
flavoring matter must be declared is worthy of note. Imitation 
vanilla flavor containing vanillin or ethyl vanillin may indicate the 
presence of this ingredient without indicating that it is synthetic. 
The reason for this exception is evident since the name “rM1Ta- 
TION VANILLA FLAVOR” sufficiently discloses that the vanillin or 
ethyl vanillin is of an artificial character. Of course, where a 
flavor contains vanillin and is not labeled as an imitation this rule 
is not applicable.” 


Standardized foods 


As a general rule, artificial flavoring is not included as an op- 
tional ingredient in the definitions and standards of identity which 
have been promulgated. There are, however, several exceptions, 
such as cherries in fruit cocktails. In those instances that the 
standardized specifications make no mention of such an ingredient, 
artificial flavoring cannot be used.’” 

In those cases in which artificial flavoring is a permissible in- 
gredient, moreover, the definitions and standards usually set forth 
the precise terms and form for declaring its presence. This has 
been done, for example, in the case of artificially flavored cherries 
in fruit cocktails. Thus the definition and standard of identity 
for fruit cocktail in paragraph (e) provides that “The optional 
ingredients specified in paragraphs (b) (5) (11) and (iii) and 
(c) (1) to (8), inclusive, are hereby designated as optional in- 
gredients which when used, shall be named on the label by the 
name whereby each is so specified.” If we then turn to paragraph 

7 TRADE CORRESPONDENCE 177 (1940). When any artificial flavoring is added 
to a meat or meat product, § 17.9(c), B.A.I. Order 211, Revised, provides that 
there must appear on the label in prominent letters and contiguous to the name 


of the meat or product the words “ARTIFICIALLY FLAVORED.” 
7 Cf. U.S. v. 114, etc., Barrels of Dried Whole Eggs, F. N. J. No. 3929 


(1942). 
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(b), where these are specified, we see that the name provided for 
(b) (5) (ii) is “CHERRIES ARTIFICIALLY COLORED RED” and for 
(b) (5) (iii) is “CHERRIES ARTIFICIALLY COLORED RED AND 


ARTIFICIALLY FLAVORED.” ?8 


ARTIFICIAL COLORING 


Artificial coloring defined 


What constitutes artificial coloring under the Act is also defined 
by the general regulations. The term, broadly speaking, includes 
any coloring matter containing a dye or pigment.” It is imma- 
terial whether the dye or pigment in such color is manufactured 
synthetically or is obtained by extracting a natural dye or natural 
pigment from a plant or other material in which the constituent 
is naturally produced. Thus, caramel or burnt sugar falls squarely 
within the category of artificial coloring, since caramel is a pig- 
ment made by the artifice of partially breaking down sugar.”° 

Generally speaking, then, artificial coloring differs from arti- 
ficial flavoring in that the food itself is colored artificially while 
in the latter instance the flavor added is the synthetic article. Con- 
sequently, it is unimportant whether the matter used to color the 
product is produced by nature or in the laboratory. 

There are, broadly, three types of artificial coloring used in the 
production of food products. The principal kind utilized are those 
known as “coal-tar dyes.” The reader is referred to the chapter 
dealing with this subject for additional information. Among the 
vegetable colors employed are annato, archil, caramel, chlorophyll, 
cochineal, cudbear, logwood, Persian berries, saffron, and tur- 
meric. Of the colors of a mineral origin, oxide of iron (red 
ochre) is used to color fish pastes, for example. Ultramarine has 
been added to sugar for a similar purpose. ‘‘Lakes” are also em- 
ployed, these consisting of a metallic base, such as aluminum or 
tin, mixed with either coal-tar dyes or vegetable colors. 

*§ 27.040, Food Standard Regulations. 


*§ 2.11(a) (2), GENERAL REGULATIONS. 
® TRADE CORRESPONDENCE 203 (1940), 
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Method of disclosure 


The fact that artificial coloring may either be of synthetic manu- 
facture or natural origin requires at times different types of label- 
ing on colored food products. Of course, all such foods are 
artificially colored—but since the disclosure can be made in terms 
of coloring it becomes necessary in each instance to determine 
whether the coloring is artificial in character. 

Thus in the case of added caramel color it would manifestly be 
incorrect to use the declaration “ARTIFICIAL COLORING” since the 
pigment employed is a natural one. A strict construction of the 
Act, of course, would call for a statement reading somewhat along 
these lines: “ARTIFICIALLY COLORED BY CARAMEL.” However the 
Administration evidently does not feel inclined to follow this 
interpretation and has liberalized its application. Thus it accepts 
such expressions, as declarative of the presence of caramel, as 
“BURNT SUGAR COLORING,” “ADDED CARAMEL COLOR,” or merely 
“COLORED WITH CARAMEL.” 7? 

Of course where the color is synthetically produced, the proper 
statement is “ARTIFICIAL COLORING.” It is doubtful whether the 
expression “CERTIFIED COLOR” is sufficiently indicative of the fact 
that the coloring is artificial to satisfy the statute. The criterion, 
of course, is whether the term is understood by consumers to mean 
a coal-tar color. A number of labelers are employing this term; 
in the absence of a definitive ruling by the Administration the 
responsibility for its use is their own. 

Care should be taken to see that the disclosure is not ambigu- 
ously worded. The use of the expression “FOOD COLOR ADDED,” 
for example, is considered insufficient to indicate the presence of 
artificially produced color for the reason that it may erroneously 
be interpreted to mean that the color has been derived from food. 
Instead the legend in such instances should read “ARTIFICIAL 
COLOR ADDED,” “‘COLOR ADDED,” or some equally informative state- 


d 


ment.” 


™ Tbid., 

“Trane CORRESPONDENCE 167 (1940). § 17.9, B.A.I. Order 211, Revised, 
provides that artificial coloring of edible fats is to be declared on the label in 
a prominent manner and contiguous to the name of the product by the words 
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Amount immaterial 


As we have seen in connection with the addition of artificial 
flavoring to food products, the amount of coloring matter in the 
food cannot affect the statutory requirement. The law provides 
for the declaration of artificial coloring if any detectable quantity 
is used.23 As a matter of fact, dyes are added to foods in amounts 
rarely exceeding one part in one hundred thousand, and any 
exemption on the ground of quantity would emasculate this pro- 
vision. 


Standardized foods 


Since artificial coloring is not set forth as an optional ingredi- 
ent in many of the definitions and standards of identity issued to 
date, it is important to note that in such instances it cannot be used. 
Thus a heavy fine was imposed in one case where color was added 
to tomato puree—the regulatory standard of which does not in- 
clude artificial color as an optional ingredient or otherwise.** 
There are, however, a number of standardized foods in which its 
use is permissible, such as peas, certain fruit jellies, and cherries 
contained in fruit cocktails. The reader should closely examine 
the specifications of any standardized product before deciding 
whether or not to utilize coloring of an artificial nature.” 

It is to be observed that in those cases in which artificial color- 
ing is permissible, the standards usually set forth the exact terms 
and form to be followed in declaring its preserice in the food.” 


CHEMICAL PRESERVATIVES 
Chemical preservative defined 


A food bearing or containing a chemical preservative must state 


“ARTIFICIALLY COLORED.” Furthermore, a similar rule is applied to meat ot 
product placed in casings to which artificial coloring is applied. However, where 
the casing is colored prior to its use as a covering for meat or product, the 
words “CASING COLORED” may be employed. 

* Cf. TRADE CorRESPONDENCE 240 (1940). 

“U.S. v. Uddo Taormina Corp., F. N. J. No. 2747 (1941). 

* See Chapter 12 for list of standardized products. 

* Cf., for example, § 29.500, Food Standard Regulations, fruit jelly. 
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that fact upon its labeling. What substances are considered to be 
chemical preservatives under the Act? The general regulations 
define this term to designate any chemical which, when added to 
the food, tends to prevent or retard its deterioration.27 The cus- 
tomary purpose of such preservatives, of course, is to restrain 
the growth and development of bacteria and mold. Although they 
are, in a sense, antiseptic substances, they have little, if any, germi- 
cidal action in the proportions in which they are usually employed. 

It is not our intention at this time to discuss those chemical 
preservatives which may lawfully be incorporated in food prod- 
ucts. In the past, formaldehyde, formic acid, salicylic acid, sodium 
benzoate, sulphurous acid and the sulphites, borax and boric acid, 
saccharin, and the fluorides have been employed to preserve the 
food to which they have been added. However, the type and quan- 
tity of chemicals properly additive to food is subject to the 
provisions of Section 402(a) (2) and the regulations promulgated 
under authority of Section 406(a) of the Act. The provision 
under consideration is only concerned with the necessity of an- 
nouncing the presence of such chemical preservatives upon the 
labeling of the product. And where the labeler fails to do this in 
accordance with the statutory provision, the food is deemed to be 
misbranded. Thus the failure to declare sulfur dioxide, a chemical 
preservative, in the labeling of a beverage base resulted in the con- 
demnation of the product.*® 

It is important to note, however, that every chemical added to 
a food during the process of its fabrication is not necessarily con- 
sidered a preservative that must be declared on the labeling. For 
example, where the air in canned foods has been displaced with 
nitrogen or carbon dioxide, such gases are not regarded as chemi- 
cal preservatives added to food.*® And the Food and Drug Ad- 
ministration does not at this time regard a neutralizer used in 
cream for churning as a preservative. This interpretation, how- 
ever, is not to be construed as constituting the Administration’s 
approval of the use of a neutralizer in cream.*° 


778 2.11(a) (3), GENERAL REGULATIONS. 

*U. S. y. 254 Cases of Beverage Base, F. N. J. No. 1905 (1940). 
” TrapE CORRESPONDENCE 198 (1940). 

” Trape CORRESPONDENCE 172 (1940). 
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In another case a canner inquired whether the label of canned 
artichokes, to which one-half of one percent citric acid has been 
added for the purpose of changing the hydrogen ion concentration 
of the product (its pH) so that processing at the temperature of 
boiling water would suffice, must declare the citric acid as a chemi- 
cal preservative. It further appeared that if the citric acid is 
omitted, a longer processing at higher temperature is required 
which destroys the texture of the commodity. The Administra- 
tion advised him that it does not regard the citric acid added under 
these circumstances as an artificial preservative. As a matter of 
fact, it remarked that preservation of the article was accomplished 
by canning, and after the product was removed from the can the 
citric acid did not act as a preservative.** Nor does the Adminis- 
tration consider it necessary to indicate on the label that the article 
has been fumigated, provided, of course, no trace of the fumigant 
remains in the finished product.* 


Natural preservatives 


The general regulations exclude the so-called “natural” pre- 
servatives or condimental substances from the classification of 
chemical preservative. Thus, (1) common salt, (2) sugars, (3) 
vinegars, (4) spices or oils extracted from spices, and (5) sub- 
stances added to food by direct exposure of the product to wood 
smoke are all expressly omitted from the statutory definition. 
Consequently their presence in the food need not be disclosed, as 
preservatives, upon the labeling.** 

It must be understood, of course, that natural preservatives in 
general have the same action as chemical preservatives. For ex- 
ample, food that has been exposed to wood-smoke becomes im- 
pregnated with pyroligeneous acid, which includes some amount 
of creasote, acetic acid, and probably formaldehyde. Nevertheless, 
since natural preservatives do not appear to meet with the same 
prejudices as so-called artificial preservatives, they are excluded 
from the scope of this provision. 

* TRADE CORRESPONDENCE 30 (1940). 


* TRADE CORRESPONDENCE 2(4 (1940). 
*®§ 2.11(a) (3), GENERAL REGULATIONS. 


PRESERVATIVES, FLAVORING, COLORING 549 


Method of disclosure 


How are chemical preservatives to be declared upon the label- 
ing? In general, foods containing such components are subject to 
the same provisions dealing with the addition of artificial flavoring 
and artificial coloring, with one important exception. For, as we 
have seen, the first two synthetic additions may be abbreviated by 
the terms “FLAVORING” or “COLORING”; chemical preservatives, 
on the other hand, are not entitled to this privilege but must be 
listed as an ingredient also. 

Broadly speaking, then, not only must the label disclose that 
such foods are chemically preserved, but the name of the chemical 
must likewise be stated. Nor is the mere declaration of the in- 
gredient used for preservation purposes usually sufficient. Thus, 
where sodium bisulphite is added to candy, it must be declared by 
its specific name, since it is an ingredient of the product to which 
it is added, and must in addition be announced to be a chemical 
preservative. The proper form of declaration, accordingly, is 
“PRESERVED WITH SODIUM BISULPHITE” or “CONTAINS SODIUM 
BISULPHITE, A CHEMICAL PRESERVATIVE.” *4 

This detail, however, is not compulsory in every instance. The 
Food and Drug Administration recognizes that the language of 
the statute does not specifically declare that the expression “CHEM- 
ICAL PRESERVATIVE” be given although the necessity of stating 
the name of the preservative is imposed by Section 403(1) (2), 
dealing with the listing of the ingredients of a food product. Since 
the name must appear, should it be one that is immediately recog- 
nized by the consumer as that of a chemical preservative, the 
Administration believes that it would only be necessary to state the 
preservative by name, without adding the superfluous declaration 
that it is ““A CHEMICAL PRESERVATIVE.” Of course if the public 
does not generally recognize the name of the substance as that of 
a chemical preservative, then the label statement should include 
the common or usual name of the substance, followed by a phrase 

* Traps CORRESPONDENCE 241 (1940). The example is illustrative only. 


Trape CorrESPONDENCE 317 (1940) revoking this ruling, stated that sodium 
bisulphite was a nonnutritive substance and should not be used in candy. 
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indicating its character as a preservative.*” Thus benzoate of soda 
signifies a chemical preservative to almost every consumer and 
need not be supplemented with a statement to that effect; on the 
other hand, sodium bisulphite, as we have seen, fails to possess 
similar connotations. 

Should a fabricated food product contain two or more chemical 
preservatives contributed by different ingredients, they may be 
indicated by their specific names and the explanatory words 
“CHEMICAL PRESERVATIVES.” 

It must be emphasized that the use of complex chemical names 
to designate the preservatives contained in the food is frowned 
upon, and the terms used for this purpose should ordinarily be 
comprehensible to the average purchaser.*® 


Amount immaterial 


The quantity of the preservative added to the food cannot affect 
the necessity of labeling the product with the fact that it contains 
such a chemical. For example, the amount of preservative (pre- 
sumably sodium benzoate) in a fruit flavor was reduced to less 
than one one-hundredth of one percent. In answer to a question as 
to whether it was compulsory to declare this small percentage on 
the labeling, it was remarked that neither the Act nor the regula- 
tions under it mention any percentage below which it is not neces- 
sary to declare a preservative. Accordingly, any amount of sodium 
benzoate which is detectable by the usual application tests is re- 
quired to be properly declared.*” 


Standardized foods 


Except for fruit preserves, jellies, and oleomargarine, chemical 
preservatives are not included as an optional ingredient in any of 
the definitions and standards of identity thus far issued, and con- 
sequently cannot be added—regardless of label declaration—to 
such standardized products. For example, the addition of sodium 
benzoate to tomato catsup resulted in the seizure of a shipment as 

® TRADE CORRESPONDENCE 322 (1940). 


* TRADE CORRESPONDENCE 124 (1940). 
* TRADE CORRESPONDENCE 240 (1940) ; TRADE CorrESPONDENCE 68 (1940). 
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misbranded since its definition anu standard of identity does not 
provide for any preservative.*® 

Where the standard does permit the use of preservatives the 
exact statement and form prescribed must be complied with. 
Thus, the label of fruit preserves must bear the words “sopruM 
BENZOATE” or “BENZOIC ACID’—the only preservatives permitted 
by the standard—or “‘soDIUM BENZOATE AND BENZOIC ACID” fol- 
lowed by the expression “ADDED AS A PRESERVATIVE.” In addition, 
this statement is required to immediately and conspicuously pre- 
cede or follow the name of the product.*®® 


LABELING REQUIREMENTS AND EXEMPTIONS 
Labeling necessary 


A food containing any amount of artificial flavoring, artificial 
coloring, or chemical preservative is required to bear labeling, 
even though it 1s not in package form. This means that such a 
product, whether it be in a gallon can or a 400 pound drum, must 
bear an adequate and conspicuous statement of the presence of the 
added flavoring, coloring, or preservative matter.*? Indeed, this 
includes even tank cars, although the Food and Drug Administra- 
tion has indicated that it has no disposition to insist upon the label- 
ing of such shipments. It is to be presumed that distributors of 
bulk shipments of this nature will prefer, where practicable, to 


®U.S. v. 99 Cases of Tomato Catsup, F. N. J. No. 2017 (1941). 

% § 29.000(g) (2), Food Standard Regulations. § 17.9, B.A.I. Order 211, 
Revised, provides that when any benzoate of soda is added to meat or product, 
there must appear on the label in prominent letters and contiguous to the name 
of the meat or product a statement showing its presence and percentage. Other 
permissible chemical preservatives (§ 18.6(b)) are not so treated. Containers 
of meat packed in borax or other preservative for export to a foreign country 
which permits the use of such preservative must, at the time of packing, be 
marked “ror Export,” followed on the next line by the words “PACKED IN PRE- 
SERVATIVE” or such equivalent statement as may be approved for this purpose 
by the Director, and directly beneath this there must appear the word “ESTAB- 
LISHMENT” or its abbreviation, followed by the number of the establishment at 
which the product is packed. The complete statement must be applied in a 
conspicuous location and in letters not less than 1 inch in height. 

“ TrapE CORRESPONDENCE 322 (1940). 
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take advantage of the exemption provided for by Section 405 of 
the law.** 

Moreover, where such a statement is placed on the food, or on 
its container or wrapper, or on any two or all of these, it must 
appear in such a position and with such conspicuousness that will 
render it likely to be read by the ordinary individual under the 
usual conditions of purchase and of use of the food.*” We have 
seen, also, that in those instances in which a declaration of the 
presence of artificial flavoring, artificial coloring, or chemical pre- 
servative is affixed to a food not ordinarily in package form, the 
label so applied may be compelled to contain in addition the name 
and business address of the manufacturer, packer, or distributor 
and the net-weight of the contents, beside other label information 
imposed by the Act.* 

Attention must be called to the fact that the acknowledgment of 
the presence of these ingredients need appear only in the labeling 
of a food product. The requirement does not call for a /abel nor 
do such articles need to bear a label. Labeling, for example, may 
include an invoice or shipping ticket accompanying the shipment of 
the product. In those instances that the food is not otherwise 
labeled, therefore, the mandatory information may appear on 
such an enclosure. As a matter of fact, a literal reading of the 
statute would appear to permit the statement to appear in the 
labeling—that is, any printed material accompanying the shipment 
—even in those instances that the product also bears a label. The 
only difficulty with this construction, however, is that it is at times 
questionable whether the statement would possess the prominence 
and conspicuousness called for by the Act if it were contained only 
in the labeling of such a product. To assure compliance, therefore, 
the main label panel, if available, should be utilized for this pur- 
pose. 


Exemptions 


Exemption from compliance with the requirements of this sec- 
tion of the Act is provided in two instances. In the the first place, 


“ bid. 
“§ 2.11(c), GENERAL REGULATIONS, “See Chapter &, 
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such a statement need not appear on the labeling of a food which 
is not in package form and the units of which are so small that 
the declaration cannot be placed on them with such conspicuous- 
ness as to render it likely to be read by the ordinary individual 
under customary conditions of purchase and use.* 

The second exemption deals with butter, cheese, and ice cream 
to which the provisions of this section of the law are expressly 
made inapplicable. As a matter of fact, this proviso was inserted 
on behalf of the dairy industry in order to exclude butter and 
cheese manufactured in accordance with previous legislation which 
permits color to be undeclared. Thus the coloring of butter was 
specifically allowed in the law of August 2, 1886, and the coloring 
of cheese in the law of June 6, 1896. The Food and Drug Ad- 
ministration had ruled in 1907 that the previous Federal Food 
and Drugs Act did not repeal the provisions of the earlier Acts and 
the presence of such coloring matter as a constituent has not here- 
tofore been required on the label of these products.*® Ice cream 
was undoubtedly included in the exemption because one of its 
ingredients may be butter containing artificial color.** 

Sherbets and ices, however, are not considered to fall in the 
classification of ice cream; hence the labeling statement is essential 
should these products contain any of the specified ingredients.*® 
In a similar connection process cheese is not regarded by the Food 
and Drug Administration as cheese within the meaning of this 
provision of the Act. However, since Cheddar chéese—the chief 
component of process cheese—is permitted by law to contain arti- 
ficial coloring, the Administration has indicated that, until such 
time as a definition and standard of identity for process cheese is 
established, it will not be disposed to insist upon a label declaration 
of artificial color in the case of process cheese made from normally 
colored Cheddar cheese.*” 


“§ 2.11(d), GENERAL REGULATIONS. 

“Foon Inspection Dectston 51 (1907). 

“’Trape CORRESPONDENCE 69 (1940). This exemption, as we have already 
pointed out, is applicable only to artificial coloring, in the opinion of the Ad- 
ministration. 

“ Tbid. 

“ TrapE CORRESPONDENCE 237 (1940). 


CHAPTER 20 
LABEL DISPLAY AND PROMINENCE 


Readable labels 


It is evident, of course, that the entire purpose and objective of 
the Federal Food, Drug, and Cosmetic Act would be defeated 
were the information required by the law not displayed with sufh- 
cient prominence and in such terms and expressions as to be 
readily legible and intelligible to the ordinary purchaser of the 
food. The mere presence of the required statements is in itself 
frequently inadequate to assure that they will come to the atten- 
tion of the consumer. It has been long recognized, indeed, that a 
label may contain all the necessary information, yet the manner 
of its display fails to prevent a false or misleading impression in 
the mind of the average purchaser. 

The label of a bottle of vinegar, for example, was held to con- 
vey a false or misleading impression at first glance because certain 
statements were inconspicuously displayed. Nor was it deemed 
material that a deliberate and careful reading of the printed matter 
may have corrected the erroneous impression. As the court said: 
“It is a matter of common observation that the average retail 
purchaser of such commodities does not delay to make a careful 
analysis of the label, but contents himself with a hasty glance or 
cursory examination. If, therefore, this label would lead such 
purchaser at first blush to the conclusion that here was a blend of 
two vinegars, one of which was cider, it would fall within the 
definition of ‘misbranding’ * * *.”+ And another judge, in find- 
ing the defendant guilty of misbranding, pointed out: 

“A cursory examination of this label—that is the only examina- 
tion that the ordinary customer makes, and that is the examination 
which is controlling in a case of this kind—presents the sugges- 

*U. S. v. 10 Barrels of Vinegar, 186 Fed. 399. 

554 


LABEL DISPLAY AND PROMINENCE 225 


tion, if it does not carry with it the absolute statement, that this 
bottle contains Ohio maple sirup; but a careful scrutiny discloses, 
between the red words ‘on10’ above and ‘MAPLE siRUP’ below, a 
blue word, ‘BLENDED,’ and then, below that, in smaller type, the 
statement that ‘THIS SIRUP IS MADE FROM THE SUGAR MAPLE TREE 
AND CANE SUGAR’,”’? 

This last cited case demonstrates yet another aspect of the prob- 
lem. For the court found that not only was the varying promi- 
nence extended to the label information inclined to create a 
mistaken impression, but the ambiguous phraseology of the quali- 
fying statement implied that the product was “not exactly all 
maple sirup but that it has some sirup in it made from cane sugar.” 

Many manufacturers are of the opinion that if all the necessary 
information appears at some place upon the label and the state- 
ments are so phrased that a truthful conclusion is susceptible of 
being drawn therefrom, they have complied with the requirement 
of the Act. Such sophistry, we have emphasized, plays no part in 
labeling. Should the meaning and import of a statement become 
a matter of discussion as to whether or not the correct information 
is conveyed, the label under consideration is in all probabilities 
violative of the law. The test should be: Is this product so labeled 
that “he who runs” may read and understand at first glance? 
Labeling, in the words of one judge, is not intended “‘to be care- 
fully dissected with a dictionary at hand.” * To argue that the 
meaning of the statements may be discernible upon careful scru- 
tiny is untenable. “The weakness of this position,” it has been 
remarked, “lies in the fact that such representations are made 
to the public, who, we assume, are not, as a whole, experts in 
grammatical construction. Their education in parsing a sentence 
has either been neglected or forgotten.” * 


Statutory requirement 


The labels discussed above were judged under the provisions 
of the prior Federal Food and Drugs Act, and were con- 


2U. S. v. Scanlon, 180 Fed. 485. 

* Newton Tea & Spice Co. v. U. S., 288 Fed. 475. See also Aronberg v. Fed- 
eral Trade Commission, 132 F.2d 165 (1942). 

‘D. D. D. Corp. v. Federal Trade Commission, 125 F.2d 679. 
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demned, generally speaking, upon the premise that the labels 
tended to convey a false or misleading impression. That Act, how- 
ever, contained no specific ban of such forms of labels. This omis- 
sion has been cured in the current enactment, Section 403(f) 
characterizing a food as misbranded if any word, statement, or 
other information required by the terms of the law to appear upon 
the label or labeling is not prominently placed thereon with such 
conspicuousness (as compared with the other printed matter in 
the label) and in such terms, as to render it likely to be read and 
understood by the ordinary individual, under the usual conditions 
of purchase and of use. 

In short, the statute sets up two criteria which must be met. 
The first deals with the display of the informational statements. 
The second is concerned with the phraseology employed to convey 
the information clearly and unambiguously. This last point has 
had our attention in the chapter discussing misleading statements ; 
however, as we emphasize below, deception is not a necessary 
element of this type of violation. 

This provision may also briefly be summarized as a direction 
to every manufacturer, packer, or distributor, to make his label 
readily observable and reasonably intelligible under the circum- 
stances which usually prevail at the time of the product’s sale and 
use. It should be noted that, under this section of the law, the test 
is not the same as that prevailing under the previous statute, 
namely, whether or not the labeling conveys a false or mislead- 
ing impression. Falsity and deception are not essential considera- 
tions to a proceeding based upon this provision; it is sufficient to 
establish only that the labeling is designed in such a way that man- 
datory information does not prominently appear or is set forth 
in ambiguous language. 


Inadequate label display and prominence 


Only when we consider the ways in which a label may offend 
in this connection by failing to give a word, statement, or other 
mandatory information the prominence and conspicuousness re- 
quired, do we realize to what a considerable extent this section 
affects the labeling of food products. To assure that the purchaser 
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will easily and readily read the required statements, it becomes 
necessary to design each package with this objective in mind. Only 
after a complete study of the subject and an analysis of the man- 
ner in which the particular food is displayed, sold, and used, can 
there be any certainty that the requirement of the statute is satis- 
fied. 

We must, for example, consider not only the label of the food, 
but the position of the label upon the package. Hence, it becomes 
necessary to examine the general contour of the container to deter- 
mine which side or sides are usually presented for inspection to the 
purchaser. To gain prominence, contrasting backgrounds must be 
utilized; ctherwise statements will not stand out. This, in turn, 
affects the selection of the color of the package and also of the 
inks to be printed thereon. Generally, too, it involves the re- 
arrangement of the text of the label so that the mandatory in- 
formation is not subordinated to other statements appearing. 
Summarizing the considerations which must have attention in this 
respect, we find: ® 

(1) The informative statements should appear on the part or 
panel of the container which is presented or displayed under the 
usual conditions of sale. This is known as the main display panel. 
For example, the statement of the ingredient list upon the flap of 
the envelope in which the product was packed was deemed to be 
inconspicuous, and the article consequently misbranded.° 

(2) Then again, where the package has several parts or panels, 
any of which is apt to be the side displayed, the informative state- 
ments should be repeated on each of such available panels. This 
rule is applicable, for example, in cases where rectangular con- 
tainers are used. 

(3) Similarly, enough label space should be allotted to assure 
that the informative statements are conspicuously displayed. In 
this connection, not only the size of the label affixed to the con- 
tainer is material, but the area assigned to the display of the man- 
datory statements. Thus the use of unessential verbiage and 

®§ 2.9(a), GENERAL REGULATIONS. 

°U. S. v. 89 Packages of Mrs. Price’s Compound, etc., F. N. J. No. 4489 
(1942). 
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designs should not be permitted to reduce the amount of label 
space available for the presentation of informative statements to a 
degree impairing the legibility of the latter. Where a manufac- 
turer of antipasto, for example, complained that the size and shape 
of his container made it impossible to list all of the ingredients 
on the principal label, the Administration pointed out that al- 
though it was well known that antipasto is not packed in as large 
containers as are many other food commodities, it nevertheless 
was not persuaded that the containers are so small as not to admit 
of inscription with the mandatory information on the portion 
of the label or package usually exhibited to the consumer. If 
necessary, it ruled, the manufacturer should modify his labels by 
reducing the size of, or removing entirely, other display matter 
previously appearing on the label so that sufficient space may thus 
be made available to incorporate in plain and conspicuous manner 
the information required under Section 403." 

(4) The size and style of the type employed should advance the 
prominence of the mandatory information rather than defeat this 
purpose. Thus we have seen that the printing of the statement of 
contents on the smallest of the dimensions of a box of candy from 
3-on-6 point to 5-on-6 point Gothic type resulted in a conviction 
under the law.® Such a statement would appear as follows; its 
lack of prominence thus becomes evident : 

NET WEIGHT 
SIX OUNCES 
Moreover, a statement upon the label of canned goods in 8-point 
(brevier) capitals is not considered conspicuous.® A declaration 
in this size type appears: 


NET WEIGHT: SIX OUNCES 


(5) The background of the label should distinctly contrast with 
the printing matter, thus plainly setting it forth. For example, 
where the statement “MATURED—BLEACHED”’ was inconspicuously 
printed in pale yellow type on a white background on the bottom 


* TRADE CORRESPONDENCE 32 (1940). 


*U. S. v. Mrs. Stover’s Bungalow Candies, Inc., N. J. No. 29826 (1938 
“Trem 73, S.R.A.-CHEM. (1914). , 
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of a bag of bleached flour, it was considered illegible, and the 
product was condemned as misbranded.™ 

(6) Obscuring designs or vignettes should be avoided. To 
illustrate, a portion of the common or usual name should not be 
super-imposed over the vignette where the result is to lessen the 
prominence of the title. Thus “sLIcED HAWAIIAN PINEAPPLE 
JUICE” was deemed misbranded because the word “jJurcE”’ was 
super-imposed over a vignette depicting a dish of sliced pineapple. 
The principal complaint against the product, of course, was that it 

“was pineapple juice labeled to suggest instead that it was sliced 
pineapple in juice. Nor did the term “yurcr” correct the impres- 
sion since it merely implied that the article was packed in the 
liquid. There is no doubt, however, that the manner in which the 
word was displayed contributed considerably to the deception.’® 

(7) The printed matter appearing upon the label should not be 
crowded by other written, printed or graphic matter if as a conse- 
quence the informative statements lose the prominence and con- 
spicuousness required by the Act. 

(8) The manner in which the label is affixed may subject it to 
criticism on this score. The Administration, indeed, has gone so 
far as to allege that a small sticker label easily removed is “in- 
conspicuous.” ** 

In designing its “example labels” the National Canners Asso- 
ciation has made a number of excellent suggestions to assure 
compliance with this provision of the law. These may be para- 
phrased as follows: 

(1) The label should be designed for quick and complete read- 
ing by the retail purchaser of the important consumer information. 

(2) Care should be taken to use legible sizes and styles of type 
throughout the label. 

(3) The same family of type should be employed throughout 
the label. 

(4) The top line should be in the largest size type. A line in 


*U. S. v. 45, etc. Bags of Flour, N. J. 29829 (1938). 
U.S. v. 29 Doz. Cans Juice Sliced Hawaiian Pineapple, N. J. No. 30300 


(1939). 
uU. S. v. 99 Cases of Oil, F. N. J. No. 4239 (1941). 
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small type above a large one may be lost and is missed in ordinary 
reading. 

(5) While smaller size type may follow the first or second lines, 
it should always be large enough and near enough to the other type 
to keep it from being overlooked. Moreover, in no instance should 
large and small lines of type alternate with each other, since this 
interferes with easy reading. 

(6) Interrupting elements of design and distracting color 
changes either in type matter or in design should be avoided. ; 

(7) The labeler should employ strong color contrast between 
the background and the printed matter.” 


Law concerned only with mandatory information 


Before discussing the application of this provision in detail, it 
must be emphasized that the law is concerned only with the state- 
ment of the information whose presence upon the label is made 
mandatory by Section 403 of the Act. In this connection note 
must be taken that the printed matter appearing on the label of a 
food ordinarily falls into several categories. For example, we may 
find vignettes, designs, borders, and similar display involving the 
decorative presentation of the package. Gratuitous statements— 
as distinguished from those mandatory in nature—may in addi- 
tion be set forth. These likewise advertise the product, and consist, 
broadly speaking, of the brand name, sales arguments, instructions 
regarding preparation and service, additional descriptions, refer- 
ences to other products of the manufacturer, and the like. Finally, 
there is that information whose absence from the label would re- 
sult in the article being classed as misbranded under the Federal 
Food, Drug, and Cosmetic Act. 

It must be emphasized that it is only this last mentioned material 
that the law requires to appear legibly and intelligibly. The other 
printed matter described is, broadly speaking, beyond its ken and 
interest—except as its presence may affect the display of the man- 
datory information. In our discussion of this subject, therefore, 
our remarks are generally pertinent only so far as the presentation 
of these statements are concerned. That is not to say that the 


“Cf. Manual for Canned Food Labels, p. 63. 
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additional matter referred to cannot appear on the main display 
panel or panels, or that this space is restricted to the presentation 
of the mandatory information. No such limitations confine the 
design of the label of the food, which may express each manufac- 
turer’s individuality, style, and taste, subject always to the restric- 
tions upon prominence and clarity imposed by this provision. 

Those statements which are of a mandatory nature may be 
summarized as: 

(1) The common or usual name of the food. This usually ap- 
pears at or near the top of the display panel. 

(2) The common or usual name of each ingredient, where the 
food is fabricated from two or more ingredients. This may ap- 
pear about the center of the panel, although there is no rule or 
custom dictating its position. Ordinarily it is prefaced “MADE 
FROM * * *,” “pREPARED FROM * * *,” “INGREDIENTS: * * *” or 
similarly. 

(3) The statement of contents. Balance usually requires this 
declaration on the top of the label or just above the sponsor’s 
name. 

(4) The name and address of the manufacturer, packer, or 
distributor. This commonly occupies two lines at the bottom of 
the label. 

Generally speaking, this information alone is required of each 
labeled food; it must therefore appear on the main display panel 
of the label. Of course, in the appropriate instance, other state- 
ments may also be essential; for example, the fact that a product 
is an imitation, or a declaration of optional ingredients, as in the 
case of certain standardized foods. Such information is also man- 
datory and must be accorded the same treatment as the other state- 
ments. 


The main display panel 


It has been indicated that the law requires the statement of 
mandatory label information to appear upon the main display 
panel of the label of a food. The question naturally follows as to 
which panel or side of a particular container is entitled to this 
designation. Since the statute deals with packages, cartons, bas- 
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kets, cans, boxes, barrels, hampers, kegs, drums, jugs, crocks, 
bags, pails, wrapping parcels, bottles, phials, and indeed, almost 
every type of receptacle, it is, of course, impossible to designate 
what is the “main display panel” of the label in every instance, nor 
in fact, is it capable of being said that every container possesses 
such a panel. However, in considering rigid containers, it is not 
too difficult to ascertain what is meant by this expression. 

Almost invariably, in the case of cartons, cans, and bottles, one 
part or panel of the container is presented or displayed under the 
usual conditions of sale. This may be a result of the natural con- 
tour of the package, as in the case of a carton, or may be created by 
the simple expedient of placing the label on that portion of the 
container as is usually done with a bottle. Either by its prominence 
or otherwise, that side of the package usually succeeds in attract- 
ing and concentrating the attention of the prospective purchaser. 
Whether selected by accident or design, it becomes the main dis- 
play panel of the package, and the mandatory information is re- 
quired to appear thereon. 

That is not to say that only one panel may be so characterized. 
The usual container, as a matter of fact, has several parts or panels 
—any of which is likely to be the side displayed to the purchaser— 
and each of these consequently become “main display panels” with 
the result that the identical statutory statements must be repeated 
on each. Again, it must be remembered that, under the definition 
found in Section 201(k) of the term “label,” the display of writ- 
ten, printed, or graphic matter upon the immediate container of 
the article must also appear on the outside container or wrapper 
of the retail package of the product, if there is one, and these, in 
turn, may also possess one or more display panels. 


All information on display panel 


As a general rule, the Food and Drug Administration has indi- 
cated that should the package be so arranged that it has a panel or 
panels which may possibly be construed to be the display panel, 
then all the information required by the statute should appear on 
that particular panel. Thus, in one case involving ice cream car- 
tons it was sought to divide the mandatory information, placing 
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the firm name and address on the lid of the carton and the quan- 
tity statement “ONE-HALF PINT” on the side panels. The Ad- 
ministration suggested that this should be avoided, and that all 
the mandatory label information be printed upon the lid, if that 
side was to be the main display panel.** And in connection with 
the labeling of sacks, it pointed out that the letter of the Fed- 
eral Food, Drug, and Cosmetic Act requires all of the information 
necessary under the Act to be on the same label face or panel; 
hence the division of some of this information between the tag 
label and the sack would violate; at least technically, that section 
of the Act.™* 

The statutory statements, in other words, cannot be distributed 
in different places over the entire container. One essential declara- 
tion, for example, cannot be placed on one side of the panel; and 
another on its opposite side or panel. The complete information 
must be allocated to the display panel, to be repeated in full, of 
course, should other display panels be available on the container. 

The reason for this requirement must be evident. The atten- 
tion of the purchaser is inevitably focused upon the display panel, 
and the failure to include all informative statements thereon would 
naturally result in the missing phraseology being overlooked. ‘It is 
immaterial, of course, that a scrutiny of the entire container would 
disclose its presence. 

The foregoing is the general rule, and should, where practicable, 
be adhered to. As we will see, however, the Administration per- 
mits a division of the information between panels, or between a 
sack and a tag label in certain cases. 


Labeling packages and boxes 


In general, no problem arises in connection with this provision 
so far as square or rectangular packages are concerned. Usually 
there are two main display panels to such containers—the larger 
sides ordinarily presented for the attention of the purchaser—and, 
in addition, two side or smaller panels. Compliance with this sec- 
tion of the law is assured where the full statutory informative 


% TrapE CORRESPONDENCE 70 (1940). 
“TRADE CORRESPONDENCE 288 (1940). 
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statements appear on each of the main display panels, that is, the 
larger sides. 

This rule, however, is not immutable. Thus, where a product 
is so packaged that the top of the container naturally becomes the 
display panel, as in the case of the ordinary box of candy, the 
mandatory information may appear there. In the appropriate case, 
indeed, where insufficient label space does not permit the full enu- 
meration of the ingredient list on the top panel of such a box, the 
first line or two of this information may be set forth prominently 
on the top and the remaining lines on the front of the container, 
in a continuing label statement. It is preferable, however, to uti- 
lize the entire top wherever practicable for this purpose. 

Generally speaking, the utilization of the top of a box, carton, 
or cup as the display panel is governed by the fact that the con- 
tainer is so designed that the attention of the purchaser is con- 
centrated on the lid. Thus, the Food and Drug Administration 
has had occasion to remark, in connection with ice cream cups and 
cartons, that in the case of this particular package and this par- 
ticular commodity, the labeling on the lid almost invariably comes 
to the attention of the purchaser just as quickly, if not more so, 
than does the information on the side panels of the cup. It was 
not inclined, indeed, to object to the two side panels of the carton 
itself bearing the prominent statement “ * * * ICE CREAM” on 
a shield-like background with no other statements, even though 
the prominence given to the name of the article “ICE CREAM” on 
the side panels might conceivably bring these panels into the cate- 
gory of display panels.’® 

On the other hand, it must be recognized that the fact that 
there is an available top or lid does not preclude the utilization of 
the sides as display panels. Thus, in the case of another ice cream 
carton, the lid this time was blank, all of the required information 
appearing on each of the two side panels of the cup. It was the 
opinion of the Administration that this also was an acceptable 
manner of labeling, since the absence of any information or design 


* TRADE CORRESPONDENCE 240 (1940). 
7° TRADE CORRESPONDENCE 70 (1940). 
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on the lid necessarily forced the attention of the purchaser to the 
side panels, which thus became, in effect, display panels.1? 

It should be noted, however, that after the selection of either 
the top or sides as main display panels, all the mandatory informa- 
tion must appear upon the side chosen. It is not generally per- 
missible, for example, to place some of the information on the 
lid, and the rest upon the side panels.'® 

The Food and Drug Administration, moreover, has sharply 
rejected the contention that the bottom of the container may be 
regarded as a prominent position for the mandatory label informa- 
tion.’? For example, the statement of ingredients on the bottom 
of small packages of cheese sandwiches, where it was invisible to 
the purchaser, was deemed misbranding.?° Nor may the failure 
to comply with this provision of the Act be corrected by a sticker 
or other notice on the top of the box directing the purchaser to 
look on the bottom for the required statements.”* 


Labeling bottles 


When we consider the labeling of a bottle, the previous consid- 
erations do not arise. The label affixed to the side of the bottle, 
whether the latter be round or flat, patently becomes the display 
panel and all the statutory information should be placed thereon. 
Statements made by means of perforations in the label or wrapper 
are not, however, considered of sufficient conspicuousness to com- 
ply with the statute.” The Administration, moreover, does not 
favor the “blown-in-the-bottle’” declaration of net contents, and 
has suggested that this information rather be set forth promi- 
nently on the label itself unless the blown-in-the-bottle statement 
is so large and so centered on the display face of the package as 
to be unquestionably prominent.” Nor would the placement of 
any information upon the crown cork or closure ordinarily be 

17 Tbid. See also TRADE CORRESPONDENCE 96 (1940). 

18 Cf. TRADE CORRESPONDENCE 96 (1940). 

9 TRADE CORRESPONDENCE 240 (1940). 

*™UJ. S. v. 36 Boxes of Cheese Sandwiches, F. N. J. No. 4546 (1943). 

21 TRADE CORRESPONDENCE 240 (1940). 


“Ttem 52, S.R.A.-CHeM. (1914). 
* TrapE CORRESPONDENCE 52 (1940). 
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conspicuous within the meaning of the Act. On the other hand, 
the neck of the bottle may, under certain circumstances, be utilized 
for labeling, but the propriety of displaying information in that 
position depends largely upon the facts and conditions surrounding 
‘ts use in each case. The markings, to be permissible, must be so 
placed and in such characters as to be readily seen and clearly 
legible when the size of the bottle and the circumstances under 
which it is ordinarily examined by purchasers are taken into con- 
sideration.” 


Labeling round containers 


We have seen that-in determining what constitutes the display 
panel of an angular package or of a bottle, the contour of the 
container frequently dictates the position of the labeling. When 
it comes to the labeling of a round container, such as a can, how- 
ever, the manufacturer, in designing the label, designates what 
portion of the surface will constitute the main display panel or 
panels. As a general rule, this is construed to be that expanse of 
the surface covering the largest area which is intended to attract 
and hold the attention of the buyer of the product. The remainder 
of the space is commonly designated as the intermediate panel or 
panels. The display label is usually 40 to 50 percent of the circum- 
ference dimension, although no arbitrary percentage governs 
generally. 

May any of the statutory information be set up on such inter- 
mediate panels? While, generally speaking, the Food and Drug 
Administration believes that compliance with this provision of the 
Act regarding conspicuousness makes it essential that the main 
display panel or panels of the label bear the complete statutory 
information, it will not object to a label wherein the mandatory 
statements are prominently set forth on the intermediate panel be- 
tween the two display panels, provided such intermediate panel has 
a width of at least 20 percent of the total width of the label, and 
is unencumbered with other non-essential reading matter or de- 
signs.”” In actual practice, this “information panel,” as it has 


“Item 74, S.R.A.-CHem. (1914). 
* TRADE CORRESPONDENCE 205 (1940). 
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been called, is placed immediately to the right of the main or dis- 
play panel. Use of this panel is countenanced only where its utili- 
zation increases the visibility of the mandatory statements. Care 
should be taken, however, to see to it that other information and 
unnecessary designs are not placed in the information panel.?° 

Nor is it, in such a case, necessary to place on the front or dis- 
play panel the statement: “INGREDIENTS LISTED ON SIDE PANEL.” 
As a matter of fact, even if such a reference be employed, its use 
cannot excuse the listing of the ingredients in such a position on 
the label as to result in it being insufficiently conspicuous and 
prominent. The foregoing ruling, moreover, is applicable solely 
to round cans. The general rule that all mandatory label informa- 
tion must appear upon the display panel or panels of a container 
still governs the labeling of a rectangular package.** 


When tags may be used 


It must of course be apparent that there is not available, in every 
instance, a surface or side or. panel which may be utilized for dis- 
play purposes. Thus, a sack, bale, bag, demijohn, or similar con- 
tainer, does not lend itself to convenient labeling. How is com- 
pliance with this provision of the law to be assured in such a case? 

Where, of course, it is physically impossible to affix a label to 
the container itselfi—for example, in the case of a wicker demi- 
john—it will be sufficient to place the mandatory information on 
a tag which must, however, be securely affixed to the product. 
Thus, in the illustration given, it should be firmly attached to the 
neck or handle of the demijohn.”* 

As a general rule, however, the use of a tag would appear to 
depend upon whether the package is a temporary one, employed 
primarily for convenience in transporting the article, or whether 
the information must accompany the product in its application and 
use. In the former instance, a considerable latitude is extended. 
The informative statements are permitted to appear not only upon 
the label affixed to the package but also upon paper stickers, or 
tags attached to the container, provided they are printed plainly 

* Ibid. 7 Ibid, 

“Item 94, S.R.A.-CHEemM. (1914). 
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and conspicuously.”® Thus the Administration was asked whether 
the method of employing tags attached to ice containers of fresh 
shucked oysters was permissible, or whether the required informa- 
tion had to appear upon the can itself. Its answer was that since 
the Act does not necessarily require this information to be placed 
upon the can itself, the continuance of the practice of using tags 
would appear to meet the statutory requirements, if the informa- 
tion required by Section 403 of the law appeared upon a tag 
securely affixed to the container and the tag and its information 
were sufficiently conspicuous to conform to the requirements of 
Section 403(f). The criterion in such a case was whether or not 
the method of presenting the required information on the tags 
fulfilled the provisions of the law as to conspicuousness.®° 

Indeed, not only may such mandatory information be placed 
upon a tag, provided that it is securely affixed to the container, or 
to the article itself, but, under some circumstances, the statements 
required by the Act need not appear in one place, as is usually 
essential. Thus, in one case packers of feed, which were shipped 
in sacks, asked whether it would be acceptable to have the name 
and address of the manufacturer or distributor, the net weight 
statement, and the brand name appear on the face of the sack of 
the feed although the ingredients of the product were listed on a 
tag label affixed to the sacks. The Administration advised them 
that no objection would be offered under the circumstances pro- 
vided the buyer would acquire all the information he was entitled 
to. In addition it was required that the information appearing on 
the tag be truthful, and that no conflicting statements be made on 
tag and sack.*! 

Another correspondent inquired as to the status of bags for 
potatoes which were furnished to farmers with a brand name, the 
word “‘poTATOES,” and the net weight statement printed thereon, 
but without any firm name or address. The potatoes, after being 
packed in the bags, were hauled to town, loaded in cars, and 
bought by various buyers on a cash basis. The Administration 

*® TRADE CORRESPONDENCE 279 (1940). 


* TRADE CORRESPONDENCE 266 (1940). 
* TRADE CORRESPONDENCE 288 (194U), 
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saw no objection to such practices if tags bearing the name and 
place of business of the distributor were securely affixed to the 
bags at the time of such cash purchases and before interstate ship- 
ment. As an alternative, it was suggested that tags containing the 
name and address of the farmer who first packed the bags of 
potatoes be affixed at the time of packing.** 

It should be noted, however, that none of these exemptions in- 
volves a container which goes into the hands of the ordinary con- 
sumer. Indeed we may go so far as to postulate that where the 
mandatory information is necessary and material to the use and 
application of the product by the consuming public, the use of a 
tag to carry such statements is not generally countenanced, and 
it would be preferable to imprint the required information upon 
the face of the sack or bag.** The reason for taking this safeguard 
is evident, for the tag may be lost, torn off, or ignored, with the 
result that the purpose of the law would be defeated. 


EXEMPTIONS 


Due to insufficiency of label space 


Under certain conditions the manufacturer is relieved from the 
compulsion to furnish information required by the Act.** Thus, 
if the insufficiency of the label space available does not permit a 
conspicuous statement of the quantity of the contents, this infor- 
mation may be omitted from the label. It is to be noted, however, 
that a similar exemption does not run to the declaration of the 
name and address of the manufacturer, packer, or distributor of 
the product, which must therefore be set forth even under such 
circumstances. 

Again, a fabricated food is exempt from the requirement that 
its label bear the common or usual name of each ingredient if the 
available space does not permit its insertion. Should it become a 
question, however, of what information the manufacturer should 

® TrapE CORRESPONDENCE 217 (1940). 

"Cf Trape CoRRESPONDENCE 314 (1940); TrapE CORRESPONDENCE 333 
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*§§ 2.8(m) and 2.10(e) (1), GENERAL REGULATIONS. 
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omit from the label—the net weight statement or the ingredient 
list—the regulations require the deletion of the former informa- 
tion, and the inclusion of the ingredient list, even though it must be 
printed without that prominence ordinarily insisted upon. In other 
words, if it is at all possible to have the label bear this statement, 
even if it must appear inconspicuously, the exemption is not opera- 
tive.®° 

It must be emphasized, however, that these exemptive provi- 
sions are not available to the manufacturer if the label insuff- 
ciency claimed by him is caused by: 

(1) The use of label space for any word, statement, design, 
or device which is not required by the statute to appear upon the 
label. This means that unnecessary verbiage and vignettes must 
first be excluded from the label. 

(2) The use of label space to give greater prominence to any 
word, statement, or other information than the law requires. The 
title of the food product, for example, cannot be displayed in such 
style or type face as to force other statements from the label. 

(3) The use of label space for any representation in a foreign 
language.*° 


LABELS IN FoREIGN LANGUAGES 
Statutory restriction 


Closely related to the requirement that mandatory label state- 
ments be both legible and intelligible is that imposed on the label- 
ing of food products in a foreign language. Section 2.9(c) (1) 
of the general regulations provides that all words, statements, and 
other information required by or under the authority of the Fed- 
eral Food, Drug, and Cosmetic Act to appear on the label or 
labeling of a food, must appear in the English language. 

This obligation would appear to be equally applicable to prod- 
ucts imported into the United States from foreign countries. The 
labeling of such importations, consequently, should appear in 
English. 


**§ 2.10(e) (1), GENERAL REGULATIONS. 
* § 2.9(b), GENERAL REGULATIONS. 
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Foreign language may be used 


This provision, however, does not preclude the use of a foreign 
language upon the label or labeling of a product but only imposes 
_ the additional duty to translate such foreign statements into Eng- 
lish. 

Where a label contains any representation—and this includes 
even the name of the product should it constitute a representation 
—in a foreign language, the regulations require that all the statu- 
tory informative statements likewise appear in the same foreign 
language. Thus, where a tomato paste bore the title “sarsa DI 
POMIDORO,” the Food and Drug Administration pointed out that 
such a designation was clearly a representation in a foreign lan- 
guage and directed the attention of consumers of Italian lineage 
to the product. Since such consumers might not understand Eng- 
lish, it was the intent of this provision of the Act that they be 
furnished the mandatory label information in the language they 
understand. The Administration was disposed to believe the re- 
quirements would be met by making one panel all Italian and the 
other panel all English. At the very least, it stated, the panel 
which bore the name, ‘SALSA DI POMIDORO”’ should, in addition, 
also carry the net weight statement and the words “‘DISTRIBUTED 
BY” in Italian.*7 

But this is not to be taken to mean that the use of every foreign 
name for a product requires that the label bear a translation of the 
other statements contained therein. For example, the term “ANTI- 
PASTO” applies to a product of Italian extraction which has been 
sold in this country for many years and has consequently acquired 
a definite meaning. Under these circumstances, a container 
marked “ANTIPASTO” need not set forth the Italian equivalent of 
the net weight declaration and the name and address of the manu- 
facturer, packer, or distributor.** Similarly, where it appeared 
that the translation into English of such terms as spaghetti, spa- 
ghettini, pastina, puntine, lasagne, lasagnini, vermicelli, bucatini, 

7 TrapE CORRESPONDENCE 152 (1940). However, for the Federal Trade Com- 
mission rule, see Establissement Rigaud, Inc. v. Federal Trade Commission, 


125 F.2d 590. 
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zufolini, occhidi bue, fettucine, farfalline, stelline, alfabeto, and 
similar expressions indicative of a definite type of alimentary 
paste, was not only practically impossible, but if attempted would 
at times lead to ludicrous, if not outright misleading, results, the 
Food and Drug Administration ruled that to the extent to which 
such terms apply only to physical shapes of the different alimen- 
tary pastes, rather than to their identity, and to the extent to which 
they are untranslatable, it was not disposed to feel that the appear- 
ance of such names on a label for an alimentary paste, which was 
otherwise all in English, would necessitate the appearance on that 
label of the mandatory label information in the foreign language. 


Method of compliance 


How is the requirement that the label appear both in English 
and in the foreign language to be fulfilled? The Food and Drug 
Administration has advised one correspondent that it will be dis- 
posed to regard such requirement as having been met if one dis- 
play panel is entirely in English, bearing the mandatory label 
information, and the opposite display panel is entirely in the for- 
eign language and likewise carries all the compulsory statements.*° 


Foreign terms in labeling 


Yet another provision of this character governs the use of a 
foreign language in the labeling of a food product. Thus, if the 
labeling contains any representation in the foreign language, all 
statements required by the statute to appear on the label or labeling 
must appear on the labeling in the same language.** This has been 
construed to mean that if any representation is made in the label- 


*® TRADE CORRESPONDENCE 31 (1940). Other terms of this nature which ap- 
parently need not be translated are zitoni, ziti, mezzani, mezzanelli, maccaron- 
celli, perciatelli, capellini, fettuccielle, fettuccie, lingue di passero, lingutne, 
marfalda, margherita, tufoli, occhi de lupo, rigati grandi, rigati piccoli, can- 
neront, maglietti ziti, cavatoni rigati, ditali, ditalini, lumache, tubetti, tubettini, 
maruzzont, maruzzelle, lumachine, orzo, seme melone, anellini, acini de pepe, 
fussilli togliate, yolanda, taliatelle, farfalloni, farfalle, farfalle rotonde, trian- 
gole, tripolini, mostaccioli, pennette, mostaccionlini, fidellini, pennini, gnocchi. 
parigine, rotellt, ravioli, gondole, cavatelli, and traviata. 

“ TRADE CORRESPONDENCE 295 (1940). 
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ing—such as in a circular accompanying the product—then the 
mandatory label information, whether required to appear on the 
label or on the labeling, must also appear in the circular. The 
increased scope of the term “labeling” to include almost all ad- 
vertising material accompanying the product at the point of sale 
requires close attention to this aspect should foreign terms be em- 
ployed in such printed matter. 

On the other hand, this provision does not impose the duty to 
use the foreign language on the Jabel, even if it is used in the label- 
ing. Furthermore, if the foreign language is used only upon the 
label to give the statutory information, it need not be repeated in 
the circular or other labeling.“ The requirement deals only with 
the use of foreign terms in the labeling. 


“ TRADE CORRESPONDENCE 295 (1940). 


CHA iuheed 
DECEPTIVE PACKAGING OF FOODS 


Misleading containers 


The package of a food—as distinguished from its labeling or 
composition—may also support a charge that the product is mis- 
branded. Thus Section 403(d) of the Act characterizes a food as 
misbranded if its container is so made, formed, or filled as to 
be misleading. 

Although this provision is new to Federal pure food legislation, 
it is readily recognizable as the so-called “‘slack-fill” bill which had 
been recommended to Congress by the Department of Agriculture 
since 1914. As a matter of fact, that bill had succeeded in passing 
the House of Representatives on three separate occasions only to 
be disregarded by the Senate. By its inclusion in the Federai 
Food, Drug, and Cosmetic Act it has at last been enacted into law. 

It should be noted, however, that despite the fact that no anal- 
ogous provision was found in the prior Food and Drugs Act, 
certain aspects of deceptive packaging were subject to condemna- 
tion by that law. It will be recalled, for example, that in one case 
a bottle containing carbonated wine, which was corked, dressed, 
and labeled similarly to a champagne bottle, was considered to be 
misleading and declared illicit as an imitation of champagne.’ In 
another instance, carbonated apple juice, with capsium added, was 
put up in a bottle closely resembling that of a champagne bottle 
in dress. Although the article was not labeled champagne, the 
court nevertheless charged that the label and “the way the bottle 
is put up” could be considered in determining whether the package 
or its label were false or misleading.? 


*U. S. v. 5 Cases of Champagne, 205 Fed. 817 (1913). 
*U. S. v. 9 Cases of Sparkling White Seal, N. J. No. 11712, aff’d sub 
nomine Duffy-Mott Co. v. U. S., 285 Fed. 737 (1923). 
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The present statute, as we will see, goes far beyond the relief 
available under the previous law. As a matter of fact, the inten- 
tion to deceive is not essential to a finding that this provision has 
been violated; frequently the mere effort to create an attractive 
package of artistic design results in a container which fails to 
comply with the requirements of this provision. Moreover, the 
application of the current prohibition is of course considerably ex- 
tended. Thus it is to be noted that three distinct, although related, 
practices are banned. The container, first of all, cannot be made 
in a form which may be misleading. This is directed, for example, 
at glass bottles, such as opal jars, which may be manufactured _ 
with thick sides and bottoms, due to commercial difficulties of 
production. Another objective is deceptively colored facing or 
wrapping. Secondly, the container cannot be formed in a decep- 
tive fashion. This relates primarily to the shape of the container: 
the use of panels, irregular outlines, indented bottoms, or raised 
covers. Finally the provision is concerned with containers that are 
filled in such a way as to be misleading. Here we have an express 
prohibition against slack-filling and other methods of false pack- 
ing. In the following sections, each of these aspects of the law will 
be considered in detail. 

To understand the full application of this provision of the law 
it is necessary to analyze its objectives. This is best done by ex- 
amining the situations at which this section is primarily directed. 
Generally speaking, deception as we consider it herein is based 
upon the probability that the consumer will make a mistake as to 
the quantity of the food by reason of the container in which it is 
packed. This deception is not to be confused with short-weighing ; 
in cases where the package contains less than the stipulated con- 
tents it is condemned as a violation of the net-weight provisions 
of the Act. Rather it concerns itself with the deception that occurs 
when the purchaser is caused to assume from the shape and ap- 
pearance of the container that it holds more of the product than it 
actually does. 

It must be admitted that this is not a difficult fraud to perpe- 
trate. The ordinary buyer is guided to a considerable degree by a 
visual appraisal of size—by the comparative dimensions of pack- 
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ages. Few, moreover, take the trouble to read and compare quan- 
tity declarations. The manufacturer may accordingly attempt to 
capitalize upon this knowledge of consumer purchasing habits by 
utilizing containers which apparently enhance the size and hence 
the value of the goods. The law prohibits such forms of decep- 
tions. 

It may be noted, in passing, that the advantage accruing to such 
manufacturers is frequently only temporary. Wharton ® relates 
a situation involving foil-wrapped cheese in segments, packed in 
round, flat boxes. When originally introduced, this product was 
packed uniformly eight ounces to the box. One dealer, however, 
for trade advantage placed only seven ounces of cheese in his pack- 
age, filling the void thus created by adding one thickness of corru- 
gated paper false bottom. A competitor, confronted with loss of 
business, thereupon packed his product with two layers of corru- 
gated false bottom and reduced the amount of cheese to six ounces. 
The first dealer, no longer at any advantage, substituted three layers 
of false bottoms for three ounces of cheese, and distributed a prod- 

uct containing only five ounces. In the end there appeared upon the 
_ market packages of cheese of the size originally holding eight 
ounces but now reduced to segments so thin that the amount of 
cheese furnished to the consumer weighed but four ounces. This 
illustration is not an isolated one. At the Twenty-ninth National 
Conference on Weights and Measures, for example, a paper was 
presented indicating that such conditions existed in connection 
with many staple commodities.* 


What constitutes the “container” ? 


Since this provision of the law is concerned with the “con- 
tainer” of a food product it becomes necessary to determine pre- 
cisely what this term embraces. As we have already noted, the 


*W. R. M. Wuarrton, Chief, Eastern District, Food and Drug Adminis- 
tration, from whose speech before the American Management Association, Hotel 
Astor, New York, March 27, 1940, a large portion of the examples and inter- 
pretations appearing in this chapter have been drawn. 


* Standardization of Packages, National Bureau of Standards, Misc. Pub, 
M 164, pp. 79-85, 
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Act fails to define the word. We have observed, though, in our 
discussion of labeling that the “immediate container” of a product 
is the package made up by the manufacturer for sale to the ulti- 
mate consumer, the package that comes into the possession of the 
person who will use or consume the food.® 

But the “outside container” of a food—that receptacle in which 
the immediate container may be packed or wrapped—likewise 
passes into the possession of the purchaser. Since, for labeling 
purposes, it is also considered a container, it is reasonable to as- 
sume that the same interpretation is applicable so far as this pro- 
vision is concerned and that, consequently, the prohibition against 
misleading containers includes both types of containers. 

Whether the inhibition is also directed at the dress or wrap- 
pings of the container is easily answered. These aspects of the 
package, almost more than any other factor, are immediately con- 
cerned with misleading containers and directly contribute to de- 
ception. To remove them from the purview of the statute would 
undoubtedly forfeit the protection to the consumer afforded 
by this provision of the law. 

It may be concluded, consequently, that all phases of the con- 
tainer or containers going into the hands of the ultimate purchaser 
are amenable to the injunction contained in this section. 


Deceptively made containers 


The first inhibition of the statute is directed at containers so 
made as to be misleading. This relates primarily to the physical 
construction of the package. Thus, a confectionery package may 
be built with compartments not intended to be filled or with ex- 
tended sides in the form of a hollow triangle around the bottom 
edge of the package. While the principal objective of such a de- 
sign may be to make the box appear more attractive, nevertheless 
it also has the result of making the container appear larger. Thus 
in one recent case cocktail snacks were packed in boxes having 
wide folded sides and a divider, three-quarters of an inch in width, 
running through the center of the container. As a result, the 


® See Chapter 5, 
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capacity of each container was reduced by 36.4 percent, and the 
product was deemed to be misbranded.® 

Similarly, round nesting paper containers, made with insert 
bottoms, may prove deceptive. Nesting, of course, is frequently 
necessary to economize space in shipping and for machine filling. 
The degree of insert of bottom should, however, be reduced to 
minimize the possibility of deception. Another illustration relates 
to opal jars. It is commonly known that opalescence is attained 
by crystallization of glass composition, aided by slow cooling. 
Since large mass contributes to this effect, opal jars have in the 
past been made with thickened sides and bottom. It has, however, 
since been found that the masses of glass required for production 
of opalescence need not be as large as originally employed, and _it 
may therefore be postulated that the use of such types of con- 
tainers does not condone deceptive wall thicknesses. 

The manufacturer designing a container should be careful ‘to 
avoid glass bottles of thick glass, excessive height, indented bot- 
toms, magnifying shapes, raised covers; and cardboard, fiber, and 
metal containers with false bottoms, indented bottoms, raised 
covers. Needless to say, packages so designed as to perpetrate a 
fraud—such as containers faced with yellow cellophane to convey 
the impression that noodles packed therein possess the rich color 
of egg noodles—are within the ban of this provision. Another 
illustration of such deception is the use of orange transparent 
cellophane to wrap partially smoked fish, thus giving the impres- 
sion that the product is fully smoked.? 

Before concluding our discussion of this subject, however, it 


°U. S. v. 9 Doz. Boxes of “Devonsheer Cheddar Filled Cocktail Cigarettes,” 
etc., F. N. J. No. 4547 (1943). 

“In a similar connection § 17.8(c) (23), B.A.I. Order 211, Revised, provides 
that coverings of meat and meat products cannot be of such color design, or 
kind as to be misleading or deceptive with respect to color, quality, or kind 
of meat or product to which they are applied. For example, transparent or 
semitransparent coverings for such articles as sliced bacon or pork sausage 
cannot bear lines or other designs of red or other color which give a false 
impression of leanness of the meat or product, and transparent or semitrans- 
parent coverings are not permitted to have an amber or smoked color of such 
shade, degree or intensity as to give a false impression with respect to smoking 
or degree of smoking of the meat or product. 


DECEPTIVE PACKAGING OF FOODS 579 


must be pointed out that many instances of apparently deceptively 
made containers are made necessary by the circumstances under 
which the product is packed or shipped. Nesting, as we have seen, 
is one such instance. Another is the case of products packed in 
cans which are scored on the body near the ends and opened with 
a key. In those instances that the food enclosed is liquid or semi- 
liquid, it is essential to depress the cover so that the food will not 
leak out when the can is opened. Moreover certain foods, such as 
pumpkins, for example, are packed in a container with “domed” 
or convex ends, because of the temperature of fill. While it is too 
much to say that such types of containers will not be deemed viola- 
tive of the law, it may be accepted that they may properly be used 
only if the possibility of deception is reduced to the minimum. It 
must always be borne in mind that the intent to deceive purchasers 
is not a prerequisite to a prosecution under this section ; should the 
package actually mislead, or tend to mislead, the consumer it is 
to be considered within the ban of the section, regardless of the 
technical necessity for the use of such containers. 


Deceptively formed containers 


Obviously the ban against deceptively formed containers is 
closely related to that directed at packages which are made in 
similar fashion. The latter, as we have indicated, is concerned 
chiefly with technical difficulties of manufacture which result in a 
misleading container. But a number of the examples given under 
the previous section are equally applicable to the subject matter of 
this section. This is readily evident when it is recognized that 
the manufacturer usually follows a design, and should this result 
in deception the container is both made and formed as to be mis- 
leading. 

It is not necessary to more than allude to the common forms of 
such deceptions. Thus, glass bottles of irregular shapes or with 
panels sunk in the sides or bottoms, or with long necks, may result 
in misleading the consumer as to the contents of the food. It is 
interesting to note that several formulas have been devised to 
determine whether or not such bottles are deceptive in character. 
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Thus, the State of North Dakota has published such a method.® 
Accepting as proper the ration of 1% to 1 between the apparent 
and true capacity of the container, this State has held that a differ- 
ence greater than 1.8 to 1 is disproportionate and hence mislead- 
ing. In other words, if the water displacement or external volume 
of the bottle, plus the volume of any panels or outside indentations 
is not more than 1% times its real capacity, the bottle is deemed 
normal. The displacement is determined by measuring the volume 
of water which the container displaces when it is completely sub- 
merged; the real capacity is that amount of water in the bottle 
when filled to the top of its mouth. The formula reads as follows: 


Apparent displacement volume 


. Capacity of bottle 


This formula is applicable, however, only to two and four ounce 
glass bottles. Indeed the Food and Drug Administration has 
found that in the case of bottles of larger size, the ratio of appar- 
ent size to actual capacity appears to be progressively less as the 
size increases. Consequently, the proportions stated may in such 
instances represent grossly deceptive containers. It was also ascer- 
tained, on the other hand, that in sizes smaller than two ounces the 
ratio of normal bottles is somewhat larger than 1¥% to l. 

The use of odd-shaped bottles, moreover, leads to another type 
of violation when they are packed in individual cartons as is often 
the case. The contour of the interior jar then makes it essential 
to employ a greatly enlarged outside container, which in conse- 
quence frequently possesses a carton-fill as low as 25 percent. 
Since the outside cartons are, as we have observed, also within 
the purview of the statute, the product may thus be deemed mis- 
branded. : 

In this last connection it is interesting to note that the Food and 
Drug Administration has adopted an interpretation that to some 
extent solves the problem thus presented by the insertion of an 
odd-shaped bottle in an outside container. Thus, in those in- 
stances in which the bottle itself is not violative of the law in this 


* Bulletin No. 40, by C. S. Lapp, State Food Commissioner and Chemist, 


No, Dakota Regulatory Dept., August, 1933, pp. 4-6. See also page 609. 
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respect it has permitted manufacturers to correct possible decep- 
tion by printing a facsimile or reproduction of the bottle upon the 
main carton label. It is the Administration’s opinion that when 
this is done in such a manner as to present clearly the exact di- 
mensions of the inside bottle, the purchaser will not be misled. 
Since it is always difficult to portray by picture or illustration the 
real size of the bottle inside it is essential that the reproduction 
appear as realistic as possible. No strip of panel or wording or 
other matter should, moreover, be superimposed on the facsimile; 
to do so may, of course, destroy the effect intended. In addition 
the label should preferably declare that the design is a facsimile of 
the bottle packed therein. 

Another aspect of the ban against deceptively formed containers 
is not quite as well known as those discussed above. The relation- 
ship existing between dimensions of a package and the quantity of 
the food packed therein has in many instances been so fixed in the 
minds of consumers that a variation in the customary proportions 
and sides of the container may prove deceptive. Similarly, the 
adoption of a conventional size to pack Jess of the product has the 
tendency to mislead prospective purchasers. Of course, should 
such packages be only partially filled, they are violative of the 
prohibition against slack-filling. But a number of manufacturers, 
by enlarging the face of the container—or retaining the same 
front but reducing the other sides—have endeavored to overcome 
this objection and still remain within the law. 

Such practices, however, may be considered to be a breach of 
this provision of the Act. Indeed, as long ago as 1931 the Trade 
Practice Rules promulgated by the Federal Trade Commission for 
the Edible Oils Industry declared that “the packing of edible oils 
for resale in odd-size or odd-shaped containers simulating in size 
or shape standard size or shaped containers designed to hold or 
known to the purchasing public to hold” specific volumes, such as 
full gallons or quarts, constitutes an unfair trade practice if it has 
the effect of deceiving or misleading prospective purchasers. Simi- 
larly, enlarging the face of the package of such products as choco- 
late bars, at the same time that a weight reduction is effected, may 
be considered deceptive provided the public has come to associate 
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the dimensions of the front of the container with a particular 
weight or volume. . 

It is not as clear, however, that the use of odd-weights—cor- 
rectly stated and involving no slack filling—constitutes a violation 
of the law. It is true that in many cases the public has become 
accustomed to purchase certain foods in conventional amounts.® 

In the case of coffee, for example, the customer usually orders 
“a pound.”” Again, beer is customarily purchased in 12-ounce and 
1-quart size; matzohs in five pound containers; staple commodi- 
ties, such as rice, barley, dried beans, and peas, in full-pound 
packages. Many packers, to acquire or counteract a competitive 
advantage, have departed from such recognized weights and are 
marketing containers of lesser content. Thus, coffee may be 
packed in 13-, 14-, or 15-ounce cans; beer in 61%4-, 7-, 10-, 11%-, 
26-, 29-, and 30-ounces bottles ; matzohs in packages of 4 pounds, 
9 ounces ; staple commodities in containers of 14-, 1414-, and 15- 
ounces. Although such practices have been subject to sharp criti- 
cism—and indeed a number of States have limited the standard 
sizes of certain foods, for example, milk—nevertheless they do 
not constitute a violation of the Federal Food, Drug, and Cos- 
metic Act unless the package is otherwise to be deemed deceptive 
because of slack-fill, the shape of the package, the area of its face, 
or for other reason. 


Slack-filling 


The slack-filling of food packages should not be confused with 
short-weighting—by which we mean the failure of the quantity of 
the food to comply with the statement of its contents set forth 
upon the label. Indeed, it is quite feasible that the package be 
correctly labeled as to its contents and yet be only partially filled, 
and hence violative of this provision. Thus, a packer sought to 
use a bottle of 15 cubic centimeters capacity, having graduated 
marks of 10 and 15 cc. respectively, and asked whether the law 
would be violated if the container was filled with 10 CC. Ta 
liquid preparation, the label clearly stating the correct volume of 


nS grabaeped of Packages, supra, “Report of Conference Committee,” 
pp. 79-84. 
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contents. The Food and Drug Administration advised him that 
since the product would actually be marketed in a container only 
two-thirds filled it would, as a consequence, be regarded as decep- 
tive. Nor was such a violation cured by a proper declaration of 
the volume.”° 

In short, the ban against slack-filling is based upon the fact that 
the fill of container is not judged by the weight of the food packed 
within it but rather by the proportion of the total capacity of the 
package that is occupied by the product. In this sense, it supple- 
ments the requirement of declaring the quantity on the label, and 
is necessitated by the fact that such statement is usually, in itself, 
uninformative to the consumer, who ordinarily purchases from 
an impression of the size of the package. 

A container of food may be guilty of being slack-filled in a 
number of ways. First of all, we have packages that are not rea- 
sonably completely filled with the product. This result may origi- 
nate from an intent to defraud the buyer; on the other hand, it 
may also arise, as we have noted, from a desire to achieve artistic 
designs or individuality in the package. Although we have already 
discussed, in this connection, candy boxes built with compartments 
not intended to be filled, and those with extended sides in the 
form of hollow triangles around the bottom edge of the package, 
it will perhaps be helpful to indicate the attitude of the Adminis- 
tration toward these practices in greater detail. Especially dis- 
countenanced is the use of so-called ““W” and “X” dividers in 
the lower layer of two-layer boxes of candy. Although these sec- 
tions may, at first glance, appear reasonably well-filled, upon 
removal of the divider it is frequently discovered that the product 
fills less than 25 percent of the bottom space. This is also true of 
the egg-crate type when its use is not essential to the protection 
of the article. These should therefore not be employed under any 
other circumstances; moreover, no pockets should be left unfilled. 
It is recognized by the Administration, however, that chocolate 
covered cherries are required to be packed with such partitions in 


 TrapE CORRESPONDENCE 23 (1940). See also Hearings before the Com- 
mittee on Commerce on S. 2800, p. 566. 
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order to properly afford protection in shipping.’ But even where 
these partitions are permissible, the pockets should not be over- 
size nor should the paperboard utilized be unnecessarily thick. 

So far as overhanging edges of confectionery boxes are con- 
cerned, the Food and Drug Administration has ruled that no ob- 
jection will be made to top and bottom overhanging edges where 
these do not project more than 3/16 inch, and, furthermore, the 
box is not covered with colored cellophane. The reason for this 
last qualification is that a box so wrapped tends to assume the 
overall rectangular form of the container; this of course gives the 
impression of greater dimensions.” 

An illegal package may also result from an effort to effect pack- 
aging savings by using the same size container to pack the same 
weights of various products of different densities. Thus a carton 
packed with two ounces of sage will be full; however, if packed 
with the identical quantity of ground nutmeg, the container will 
be grossly slack-filled. The Food and Drug Administration has 
advised packers that it is necessary to subordinate the advantages 
of uniformity of size of packages—such as economies in purchas- 
ing in large volume, and in machine filling; shipping benefits; 
display promotion—to the requirements of this provision of the 
law. 

Secondly, a container of food may be considered to be filled in 
such a way as to be misleading by reason of the manner in which 
it is packed. Thus, the product may be placed in the container so 
as to pyramid the contents downward. Thus each successive layer 
contains fewer pieces. The sides are buttressed with excessive 
wrappings. Another variation of such false packing is to utilize 
several pieces as legs or piers for the top layer which of course 
appears full. Both packers of conserved fruits and confection 
have been guilty of these practices.! 


“4 The specifications are set forth in National Confectioners Association Bul- 
letin No. 68 (February 6, 1940). 


™ Speech of W. R. M. Wuarton, Chief of Eastern District, Food and Drug 
Administration, before the National Confectioners’ Association, New York, 
June 3, 1940, 

“See, for example, U. S. v. Golden, F. N. J. No. 4539 (1943); U. S. v. 
Newberg, F. N. J. No. 4890 (1943) ; U. S. v. Wind, F. N. J. No. 4891 (1943). 
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Yet another illustration of this form of slack-filling flows from 
the shape of the product itself. Not only are round or oval articles, 
packed in a square or rectangular box, subject to this criticism. 
Products have also been molded in half-shapes or odd-shapes de- 
signedly. Novelty candy, for example, has been cast in a form 
resembling spools of cotton cut in half horizontally. When placed 
in a nest of shredded cellophane, this product thereupon appears 
to be full shaped and twice its actual size. 

In those cases where the immediate container is packed in an 
outside carton, slack-filling of the latter may occur. We have 
already discussed the problem of thus encasing odd-shaped bottles. 
Another arises out of the difficulties of filling cartons with prod- 
ucts packed in tubes. Although the subject is of more importance 
to manufacturers of drugs and cosmetics—since few foods are 
so marketed—nevertheless a discussion of the way this problem 
has been met is of interest. Collapsible tubes have a clipped end 
whose width is necessarily one-half of the circumference of the 
tube, and consequently slightly more than one and one-half times 
its diameter. In view of this variance, packers found difficulty in 
machine filling of the tubes in cartons. The result was that the 
cartons were often made large enough to receive the clipped end 
at any angle. It is evident, of course, that such cartons might 
well be deemed slack-filled under the present Act. 

To meet this situation, a formula has been devised by Mr. Wil- 
liam H. Bristol permitting the manufacture of reduced sizes of 
cartons that more nearly fit the tubed product. Packers, moreover, 
have adapted their filling machinery so as to throw the tube tnto 
the new carton diagonally to accommodate the clipped end. The 
Food and Drug Administration has indicated that for the present 
it will take no exception to tubes of products packed in cartons 
that meet this formula.1* lt points out that its use gives a 45 
percent fill in the case of tubes larger than Sgths of an inch in 
diameter and a slightly smaller fill in the case of smaller sizes; 
these proportions are acceptable, the cartons giving an appearance 
of being reasonably filled when opened. 

Before concluding this discussion of the subject, it must be 


“4 WHARTON, op. cit., note 3, supra. 
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emphasized that the fact that the purchaser may ordinarily buy 
the product, not on the basis of weight or size but for the number 
of portions it will make, does not warrant the use of an over- 
sized container. Where it was attempted, for example, to excuse 
the slack-filling of gelatine dessert on the ground that this made 
no difference to the consumer, first since the amount of powder in 
the container bore no set relation to the amount of final dessert 
obtainable, and secondly, because the housewife bought the prod- 
uct with the thought of how many persons could be served, the 
Administration pointed out that, while it fully appreciated the 
point raised in regard to packages of this type being designed to 
furnish material for standard amounts of finished dessert, never- 
theless it could not share the conclusion that the practice of pack- 
aging quantities to bring about this result eliminated the possibility 
-of deception under Section 403(d). Nor did it think the require- 
ment that the package be full was at all incompatible with the 
practice of packing so as to produce the same volume of final 
dessert.” 


Facing 


A product packed in such a manner as to suggest that it contains 
more of an ingredient than it actually does is violative of the pro- 
vision banning containers so filled as to be misleading. This form 
of deception is known as “facing.” For example, where a product 
called “CHICKEN NOODLE DINNER” is so packed in a jar that a 
single thin slice of chicken faces the exposed glass panel, the con- 
sumer gains the impression of a large chicken content in the 
article, and is thus deceived. Nor is this violation cured by the 
statement on the label, reading “ALL MEAT VISIBLE.” 1° 

In another case, the containers of assortments of cookies had 
cellophane windows which showed certain sections as being well 
filled. Those sections of the box which were not visible through 
the cellophane were, however, not as completely packed. Pur- 
chasers were led to believe naturally that they would obtain a 


 LRADE CoRRESPONDENCE 161 (1940); TRADE CORRESPONDENCE 318 (1940). 
U.S. v. 96 Cases of Chicken Noodle Dinner, F. N. J. No. 3666 (1942). 
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greater amount of cookies than were actually in the container, 
and the practice was deemed violative of the Act.27 


Proper amount of fill 


The manufacturer and packer of food products in containers is, 
of course, interested in knowing what proportion of fill is proper 
to avoid violation of the slack-fill provisions of the law. As we 
have already observed, proper fill relates primarily to that propor- 
tion of the container that is occupied by the product. Generally 
speaking, it is impossible, in the course of commercial packing, to 
completely and fully fill every package. The law consequently per- 
mits some allowance or tolerance; however, such variances are 
subject to the strict rule of “good commercial practices” and the 
container is required to be as full as is reasonably possible under 
such conditions.’® 

In those instances where standards of fill of containers have 
been provided for, such specifications, of course, control. Should 
the container be filled within the tolerances set for such products, 
no violation of this provision will occur. Unfortunately, only a 
few standards of this character have been promulgated, although 
others will be issued from time to time as the program develops. 
As we have seen, standards of fill have been formulated only for 
canned peas, tomatoes, apricots, peaches, pears, cherries and 
canned shrimp.’ 

Where the regulations fail to provide a standard, it becomes 
more difficult to set a permissible tolerance, nor has the Food and 
Drug Administration recognized the existence of allowances of 
this nature. It is generally considered in the case of canned foods, 
however, that the container will not be considered slack-filled if 
it is filled to not less than 90 percent of its total capacity.2? As a 
matter of fact, this proportion of fill is generally acceptable under 
the United States grade standards for canned fruits and vege- 

“U.S. v. Golden, supra. 

*®Cf. Hearings before the Committee on Commerce on S. 2800, p. 567; 
Senate Report No. 493, p. 9; Senate Report No. 361, p. 9. 


# See Chapter 12. 
” Cf. Label Weights for Canned Foods, National Canners Association, infra. 
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tables. Cans of cream-style corn, for example, are considered as 
of standard fill if the head space, measured from the top of the 
product to the underside of the lid, does not exceed 10 percent of 
the total inside height of the container.”* 

In this connection, it is interesting to give our attention to the 
work done on standardizing cans for fruits and vegetables by the 
Committee on Simplification of Containers of the National Can- 
ners Association, and promulgated as a Simplified Practice Recom- 
mendation by the National Bureau of Standards.” As developed _ 
and issued, the Recommendation describes the names, dimensions, 
capacities, and designated uses of approximately forty containers. 
On the basis of this survey the National Canners Association has 
published a study of suggested label weights for various types of 
canned foods; these appear in the table at the end of this sub- 
division. Attention should be called to the fact that due to war- 
time restrictions every size mentioned may not be utilized.” 

The weights given in this list are considered to be appropriate 
for cans filled somewhat fuller than 90 percent of total capacity 
with a product having the specific gravity indicated. They are not 
official or mandatory however; nor are the weights intended, and 
indeed, should not be used, as a final guide in canning operations. 
As a matter of fact, good commercial practice will usually give a 
weight slightly higher than those set forth. The National Can- 
ners Association points out, in reference to these label weights: 


Under the Food, Drug, and Cosmetic Act, the fill of a can is not 
judged by the weight of the food in it, but by the percent of the total 


™U. S. Standards for Grades of Canned Corn—Cream Style, Office of 
Distribution, War Food Administration. 

“Cans for Fruits and Vegetables, Simplified Practice Recommendation 
R155-40. 

* Reprinted from Label Weights for Canned Foods, National Canners Asso- 
ciation. It should be noted that, in the can makers’ description of size appear- 
ing in the weight list, the first digit gives the number of whole inches, and the 
second and third digits give the fraction expressed in sixteenths of an inch. 
The first whole number is the diameter of the can; the second whole number 
its height. Thus 211x400 means that the can is 2114 inches in diameter and 
4 inches high. These dimensions apply only to regular type sanitary or open- 
top cans, and are “over all,” the diameter being measured to the outside of 
the double seam and the length including the entire seam at each end of the can. 
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capacity of the can that is occupied by the food. It is generally con- 
sidered that in order to avoid a charge of slack fill, a can must be 
filled to not less than 90 per cent of its total capacity, although this 
figure has official standing at present in only one standard, that for 
canned tomatoes. The weights given in this list are believed to be 
appropriate for cans filled somewhat fuller than this minimum with 
a product having the specific gravity indicated. 

The weights in this list should not be used as a guide for filling 
operations. Good commercial practice will usually give a weight 
slightly higher than the weights in the list. If a canner can consist- 
ently fill into his cans a higher weight than is indicated in the list, he 
is of course at liberty to declare this higher weight on his labels. 

On the other hand, with some products of exceptionally high spe- 

cific gravity, it is necessary to fill into the can a higher weight than is 
indicated in the list in order to prevent the can from being slack 
filled. For instance, the weights given in this list for cream style corn 
are substantially equivalent to a product having a specific gravity of 
1.08. The weights in the list, therefore, will give a properly filled can 
with corn having that specific gravity. However, a considerable 
amount of cream style corn is packed that is much heavier than this, 
having a specific gravity of from 1.10 to 1.12. Cans so filled with 
such corn that they contain only slightly more than the weights given 
in this list might be slack filled. The same statement may be made 
with respect to many other products.?** 


Again, differences in methods of fill, temperature of fill, meth- 
ods of exhaust and of closure may require cans of varying heights. 
To give but a few examples: the use of non-spilling closing ma- 
chines and gas-flow closure for citrus products may call for a can 
shorter than that specified, although both contain the identical 
volume of contents. Moreover, where vacuum filling machines are 
used to pack pork and beans, the can may likewise be shortened 
in height. The heights of some sizes of salmon cans differ too, 
dependent upon whether the containers are hand-filled or machine- 
filled, the latter being two-sixteenths of an inch higher than the 
hand-filled in order to guarantee the same cut-out weight. Fur- 
thermore, tomato juice packers who fill at 160° Fahrenheit use a 
shorter container than those who fill at 190° to 200° Fahrenheit 


™ Ibid, 
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due to less contraction on cooling. To quote a final illustration, 
packers of roast beef who employ a thermal exhaust are able to 
use a can three-sixteenths of an inch shorter than those who use 
mechanical vacuum.** 

Under the circumstances, it is probably unr.ecessary to recom- 
mend that all canners make frequent inspection of their products 
to assure for themselves that the head-space is not excessive. As 
a matter of convenience it is customary in the canning industry to 
measure the so-called “gross head-space,” that is the space between 
the surface of the contents and a straight edge passing across the 
top of the double seam of the can. Below is given the maximum 
gross head-space in thirty-seconds of an inch that are permissible 
in the various sizes of cans commonly used in order to comply 
with the recognized specifications of fill of container. It should 
be emphasized that these allowances are’ greater than will ordi- 
narily be found in properly filled cans of most products.” 


Can Maker's Maximum Gross 


Can Name Description Headspace 
8Z Short 211 X 300 13/32nds 
8Z Tall 211 X 304 13/32nds 
No. 1 Picnic 211 X 400 16/32nds 
No. 211 Cylinder 211 X 414 19/32nds 
No. 300 300 X 407 17/32nds 
No. 1 Tall 301 X 411 18/32nds 
No. 303 303 406 17/32nds 
No. 2 307 409 18/32nds 
No. 2% 401 x 411 18/32nds 
No. 3 Vacuum 404 x 307 14/32nds 
No. 5 502 « 510 21/32nds 
No. 10 603 700 26/32nds 
No. 1 Square 300 X 308 X 308 14/32nds 
No. 2% Square 300 308 x 604 23/32nds 


* Note should be taken that the comments of this paragraph are not made 
specifically in reference to the weights set forth in the National Canners Asso- 
ciation’s table, but are illustrations drawn from a paper presented by Dr. F. F. 
FITZGERALD, at the 29th National Conference on Weights and Measures, 
Standardization of Packages, supra, p. 144. Some doubt has been expressed 
whether the contraction factor is sufficient to justify any change in the usual 
can dimensions in the case of tomato juice, and it has been pointed out that 
few, if any, canners of that product use a filling temperature as low as 160° F. 
today. * Drawn from Label W eights for Canned Foods, supra. 
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When we come to other packaged foods, other than canned 
fruits and vegetables, we unfortunately fail to have such an ex- 
cellent survey to determine what percentage of fill is deemed 
proper and in accordance with good trade practices. In this con- 
nection, however, an examination of a number of the Notices of 
Judgment may prove instructive. To quote but one: packages of 
candy have been condemned as slack-filled where the contents oc- 
cupied only between 71 and 72 percent of their capacity.2° This 
proportion is not controlling in every instance of course; indeed 
the only general test is whether or not the container is as reason- 
ably filled as is possible in good packing practices. Perhaps the 
best criterion is that set forth in the speech of W. R. M. Wharton, 
from which we have quoted before. He pointed out: 

“The Chief of the Food and Drug Administration, Mr. W. G. 
Campbell, has asked me to state here that common sense and the 
rule of reason will be applied in enforcing the misleading package 
section of the Food, Drug, and Cosmetic Act. Mr. Campbell is 
-aware of, and is sympathetic with, the packaging and filling diffi- 
culties of the industries. He has no intention of being unreason- 
able. He does not expect the impossible. * * * Mr. Campbell 
wishes me to say, too, that in the final analysis each package stands 
on its own individual merits, and the courts will have to determine 
whether packages are, or are not, deceptive, and that, therefore, 
definite tolerances, leeways, allowances, or rules and regulations 
on the subject cannot be made. He feels that if members of the 
industry will study the problem from the standpoint of their own 
products, make the necessary tests of their own containers and 
packages, and give the matter the attention it deserves from the 
standpoint of fair dealing with the public, industry can, without 
serious difficulty, fully meet this provision of the law.” ** 


* J. S. v. 21 Cases of Candy, F. N. J. No. 4331 (1942). 
7 \WHARTON, op. cit., note 3, supra. 
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Label Weights for Canned Foods 
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FRUITS 
Apples (Sp. Gr. .95) Lbs. Ozs. 
Na. tan (o07x4 09 i acter, eee 1 2 
Now 234) 6401x411) {Ga ee Te UG, 
ING. LONGUS 700 is ee eee bh ah 
No: lOnsolid packnseee. eee 6 
Apple Butter, 43% solids (Sp. 
Gr. 1.19) 
SZ Talla (2trx304) 9... pees oe R 9% 
INGw le Dalle (301x411) eee ed 12 
Noid 030(S03x406) merece 1 2 
Now2ns07x409) came. se ron 1G 
No. 234 (401x411) occ oe a1 
Niet Oe (603x700). ee th 
Fi. 
Apple Juice Qt. Pi, Ozs. 
SZ PalleC2l i x304 ne eee ; , 7% 
No. 211 Cylinder (211x414)... Ay 
No. 303 Cylinder (303x509)... 1 3 
No. 2 Cylinder (307x512).... . 1 7 
No. 3 Cylinder (404x700).... 1 . 14 
Nor 0M(603xz00)58. 2... 3° : 
Apple Sauce (Sp. Gr. 1.07) Lbs. Ozs. 
G2 Tall (21 tas04y ace tee . .8¥ 
Nopele Tall e(30 12411) nace 1 ; 
Nigig 303 (3035406) eee 1 F 
Now25(307e409) son, ee fee 1 4 
Noi 2540 (401X411 ec ee ee 1 13 
Nomi0mt60ax700)eea eee 6 11 
Apricots 
Fancy (Sp. Gr. 1.10) 
Szeralle(oll xs04 ee eee eee 8% 
NieiecalecsOtsal je 2 ee eel 
INigneomC 307409 ieee era eee 15 
Now 254) (401x411) oe 1 14 
Nee OMC603x700) eee seen 6 14 
Choice (Sp. Gr. 1.08) 
SZ LA 2IAxSOA) Se eee ae 8% 
ING bel alln(s0tx411) 025 ee 1 : 
INowas (307x409) ee eae 1 4 
Now23a (401x411). ee Lae T4 
NossLOm(603x700)s ee ee Gaeta 


Oy Tall. (S01x411)%.5.0-. ek 1 
Nois22 (307x409) ae eee 1. 4 
ING7 2347 (C4014) eee IL 13 
No. LON (603x700 )n nse ete 6 10 
Seconds 
No. 234. (401x411) ............. lie 12 
Water (Sp. Gr. 1.03) 

Nost234n (401x411): ae. lees 
NOM 109(603%700) ae eee C27 
Pie Apricots 

No. 10 (603x700) ere ee 6 8 
No. 10solid packwosey 2 be, 6 10 
Blackberries 

Fancy (Sp. Gr. 1.08) 

S4 all) (211x304) see eee 8% 





“The Food and Drug Administration does not permit the term “solid 


Lbs. 

No: 3000 0300x407) iene state ee : 
No. Palle Gorxdiije eee 1 
Nio,*'303.) G03x406)i 3s oe ee 1 
Nos 2!) (3075409) 407 sek ee 1 
No. 24 101x411) ee eee 1 
Nos, 108 (603x700) ae eee 6 
Choice (Sp. Gr. 1.06) 
SZoLallecZiitxs04) <0 ee ae 
No. 1 Picnic (211x400)......... 
Noams00: 300x407) cee c. wee : 
Not TeTalli G30 le4l ieee 1 
Nose 303: (303x406) e eee, 1 
INO 52) (CB 07x409)) 25. nee ee 1 
INO. 34° (401X411) eee ere 1 
Nos LOR C603% 700 \ei racer 6 
Standard (Sp. Gr. 1.05) 
82, Tall, ¢211%304)2 Ji. ees , 
No.l Picnic (201x400). , 
Nos300 G300xK407)2¢ o> =. eee : 
Noe ate lal ss0 1x41) oes 1 
No: 303 cGs00x406)e ee eee 1 
No 2, GO7409)) cee ers 1 
No i2ee (C4C1 x4 ieee. eee 1 
No.) 105.(603%700) ee ee eee 6 
Water (Sp. Gr. 1.03) 
Wo, L) Pieme. (2115400) 4, = 
Wo. 300° (300x407), eee : 
No; ip Tallts0ix4t lie ee 1 
No: 6034 C303K406) 2 soe ee ee 1 
No, 2) (307x409) 5. ee ee 1 
Nom2345.(401x411) = 22sec 1 
No. 105(603x700)% == saree 6 
Blueberries 
40° Sirup (Sp. Gr. 1.05) 
Now 600 S6300x407) ona eee ; 
INO# 2 .(307x409)).ce eee 1 
Nope O0C603x 200) ere 6 
Water (Sp. Gr. 1.02) 
INoi/300! (0300x407) 24. eee s 
No; "2p (307x409) Gens eee 1 
No... 10° (603x700). ..0 3. 0 eae. 6 
Boysenberries 
Fancy (Sp. Gr. 1.08) 
SZ Tally (2h ix304) = eee 
No: «1, Picnics (211x400)ee eee ee 

o00, GO0x407)cs oo ee 
No. 1 Palle(S01x411 eae ee 1 
Ng.P303) (303x406)jso eee 1 
No. 2% (307x409) eee 1 
No, 234) 0401241 1c oe eee 1 
Nos107 (603x700) Rau eet 6 
Choice (Sp. Gr. 1.06) 
SZATallac2tix304)n5. eee 
No. 1 Picnic (211x400)......... 
No: 300 G00x407)-2.4- ee 
No. Dalla (301x41 1p oo ee 1 
No. 303) (303x406) 5. 7.. 3). eke 1 
INO: 27'0307x409) ey coe eee 1 
ING: 2234%(401x411) 0 on ee ee 1 
Nos: 10) (603x700) ee ae 6 
Standard (Sp. Gr. 1.05) 
8Z Tall (211x304) 2. cee ohn 
No. 1 Picnic (211x400). 1h oa. ke 


canned foods containing added water. This product may be labeled “heavy pack.” 


8% 
10% 


pack” on labels of 
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mo. 300 (300x407). 2... hie css 144% 
Weed 1 ald C301 411) 5 icc com « 1 : 
Miras  (SO0GK406).c..5 sds onions Ey 
Meee U7 E409) onc cee aelbers.2 4 
gn 255 C401%411) oc cae aes 13 
Magee 1 CO08K700)5. bccn e nee 2 9 
Water (Sp. Gr. 1.03) 

mone! reicnic (211x400). sc ae we . 10% 
fio. 200 (S00K407)) . . cS ohare wee sre , 14Y% 
ome rail (301x411). 3.4.00. eu ss 3 
Miigsed03:, (303x406) icc oe oes oe ; 
Pees (SO7K409) 8 «5. wine snd oh 6 3 
eee e401 e411) ok ac vanes 12 
re CGOSEZ00) 65. o ore scwna ae cle 7 
Cherries, Unpitted 

Fancy (Sp. Gr. 1.10) 

Beemer aec oi xs04)) co a. vss <0 . 834 
Perse Tall €30 1x41 ies eas. eis 1 
eee CS07KA09) ee vices cic es 5 
eget C4014 1). os ol cots oes 14 
Braelo (603x700) ssa. +n eee. 14 
Choice (Sp. Gr. 1.08) 

Beemer ll WC 1I<304) eas ce ees . 8% 
mos teeball (301x411). 22.8. 0.24 : 
mee CL OOLK4S09)! Sisiwhelcley ic at case a 
Bane ae CHOUKA IT) Docs cic ss sub oils 14 
Pee Oe CO0SK700) 2. 20 cur oa.cce 12 
Standard (Sp. Gr. 1.06) 

Serer all (2115304). ss aacuee se 8Y% 
ee Pall o(300x4 11) 5 ico vse « : 
Met Se CSO7K409)'. ok sc cccadecaees « 4 
Serie (401477) 8 oa 13 
Peete CG03K700) a.) coe xa.2 «Gat 10 
Seco 

No. ee C40 TEE) Ce eee oes 12 
Water (Sp. Gr. 1.04) 

Pe SOL KAO) acess mare siete 4 
mg. 254 (401x411).....5........ 12 
MLO) 6035700) \. s0 0 cs 0 ccc ss 8 
Cherries, Pitted 

Kettled (Sp. Gr. 1.20) 

io, 1 Pienic (211x400)......... 12 
Meee te Lall-“(S01x411) 2 jin tt 2 
fas 03: (303406) icin tence 3 2 
Warmers (3075409) 2 oi cslals cle sce 08 7 
Rea 4015411) oo oes ner ee 1 
Be TOP CGOSEZOD } ies tas as 6d ore 8 
ay (Sp. Gr. 1.10) 

Wo. 1 Picnic (211x400)......... 11 
Ree Le CSO1K4 11) Soca peice sie 1 
meee s0ss (S0SE406).\. Bocas sie ce i 
PETTUS KS09) clic coca s clei si wien 5 
Meee 14015419) oki cvs en's os 14 
Reta tG03E/00) fa renwiss dase 14 
Choice (Sp. Gr. 1.07) 
mo. 1 Picnic (211x400)......:.. Al 
eee Rath (3018411) oho:5.5, smo ven « J 
Me, BOS C303540B) . 5.6 cee cw oe . 
RE PESOS ESO9) 50 bcs cae e e bsie 4 
es ASOUKSILY ocd poas re 13 
ee AO AGOSE/00): ares oe.disc 00s 8s ui | 
ggg (Sp. Gr. 1.05) 

No. 1 Picnic (211x400)......... 10% 
LEGS CSOUURAILD oifc te diss ees yi 
Oe A SOUSETOD) f5i63sive ss ues - 

RP ET pe Te De 4 
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USO, 
INomesqnC1 015411) eee eg Tis 
D0; 0 (6034700) 40.44... woe nk 6 9 
Torey (Sp. Gr. 1.03) 

0; 2 Pienic (211x400)... . 2... . 10% 
No PeLaurCsOlxed |) peeia cerns 1 A 
No: 303 (303x406) 52 .c3- as cs oo 1 - 
Oe san C500 e409) Ske seisice echtmare 1 3 
No. 259. (401421) Rae oes i aly 
MoreLOe COUSKAO0 ene. cee ond, 
Cranberry Sauce (Sp. Gr. 1.17) 

Small Cranberry (211x206.5).. 7 
Wow 3007C380x407). 9 gee ones 1 5 
DG Cs0e KAD 9 Ne ce eee ne lee 6 
INGI10) (603x700) 5c oe 7 5 
Currants 

Water pack (Sp. Gr. 1.06) 

ING: 6L.0"C603x700) S08 ea ees 6 10 
Figs 

California Fancy (Sp. Gr. 1.14) 

2% Tall (211304) ee ee eek) 
No. 1 Picnic (21424003 Jeers hed Fee ae aA 
INO. Ae all CoO 1) 8. mee ote 1 1 
No: 303) C303x406)8.% 6 nears cel ccec 1 1 
Noten (3075409). seria cere 1 5 
ING 5G) C40 4 11) 2 cata 1 14 
Woe lOo(G0Sx700)imaee ee ceo 7 r 
Choice (Sp. Gr. 1.12) 

ARS i Ga Bile GY We oe ee 3 9 
No, di Picmies (211x400) anes are . Wy 
NGL deka e( 300x411) eee 1 1 
INGOs) 25 (3075409) Ute sei 1 4 
ING 2eqe AOUK4 11 Sinn pester sce 1 14 
Nil OM COU sxc OO ethers ieee ears 7 - 
Standa 

No. eee (AQ Ix411) pesca ak 7 13 
Water (Sp. Gr. 1.05) 

Se. at) U2 LI xs04 ay 2 cemeieie 2 8% 
No. 1 Picnic (211x400)......... . 10% 
Nowa ball (o0iea li Tyee et 1 : 
NOG OS 072409) ein cal eiete eteterers 1 4 
Nowte5e. (401x411) 4 eee ee iy is 
MOsm 10 CO03 KZ O00 )iehri.iect intel 6 9 
Texas (Sp. Gr. 1.16) 

Bod alle CAUVS O04) ie eee pete alee rere : 9% 
None eeicnienGat 1400) stu eerie ‘ 1 
Woe Cs0r R409) oer atone os i 6 
No. 2% (401x411)...,..000005 gs 
Wor TO V(G03e700 ieee ee sternite 7 4 
Fruit Cocktail 

Fancy (Sp. Gr. 1.10) 

8Z Tall (211x3 - Marta sae P 834 
No. 211 Cylinder (211x414)..... : 3 
No, tall sC30 isd) 2) a cetera 1 1 
ING eS 075909) eee stent 1 5 
Won 204 (A0UR4 TI) oe cress ne 1 14 
BV0;4-1 Os (60357 OO) he. create ne 6 14 
Choice (Sp. Gr. 1.08) 

B27 al Ce S04). cate inted 8% 
No. 211 Cylinder (211x414)..... 134 
Nig. ed ade GO e461) ) eek screncse 1 : 
INO. ce, (SO7K409) 2 tree ae te eres ets 1 4 
No. 254" (401x402) 55 i es ce 1 14 
Waar LOMG0Zx7 00)". eit eee ere br ia 


Fruits for Salad 
Fancy (Sp. Gr. 1.10) 
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Lbs. 
BZ Tall. (211x304)6 oe eee : 
No. 211 Cylinder (211x414)..... 
No. 1 Tall (301x411 iin eae ws 1 
Nas.2. (3075409)% oe te 1 
No! 234 (401x411) rea es ee 1 
Nom 10"(608x700) ene 6 
Choice af Gr. 1.08) 
QF. Tall, Col R204) pee oe eis 
No. 211 Cylinder (211x414)..... 
Nosel cl all C301 x4 jes ee eae 1 
Nowe nes 07 R409 oS opera aia eere 1 
Now 234. (401x411) ecansese it 
Noel (6035700) ete ctec pers 6 
Gooseberries 
Fancy (Sp. Gr. 1.10) 
8Z Tall (211x304) SP ATE eo ‘ 
No. 1 Picnic (211x400)......... A 
Wo. 200 G300x40A) cow Sec oes ; 
Non tela CSOT aT 1) ose pe oe ee 1 
Nin. 803 "C303 K406) Seer. = 5 ctenpem 1 
No; 2 (307x409) ie cw trelsre state + ue 1 
No. 224) C401 e411) eee ree 1 
Nov 10) (603%700)..2-4 oer een es 6 
Choice (Sp. Gr. 1.05) 
8Z Tall Beds FE ee ak ; 
No. 1 Picnic (211x400)........- : 
No. 3008 ( 300x407). sccm oo ie : 
Now, Tall (300x411) e520 see o 1 
INGOs) (S0SK400) sacs ert 1 
Noe 2 (307x409) ver sree os crete 1 
No 234. (401x411) vent wn eo ee 1 
New 10" (6055700) inate creole s orate 6 
Water (Sp. Gr. 1.01) 
No. 1 Picnic (211x400)......... 
Nat o00N (300x407 awe eee ane . 
Wael Tallo(s0tx4ll ia. ces 
Non 503 7C303%406) Mo cecakcc ete as : 
ING 2 C3074 09 oe a aes wires ox it 
INO: 224) CAO I41 ee or ote 1 
Wo. 10) (603x700) oe. ee 6 


Grapefruit (Sp. Gr. 1.05) 

SZ Sali Cal tet 4 era mere mater 
Nose S00) CS00KS 07 Vicor eae inet. eres 
Nase (S075409) eae oo aietierenicts 1 
No. 3 Cylinder (404x700)....... 3 
No. 5 (502x510) (tentative)..... 3 
Nos 108 (603% 700) ane ounerctercm aches 6 


Grapefruit and Orange Segments, 
Mixed 

SZ Pall (211%304)5 o sonere ey 

ING. °300)(S00K407) ein, iene ries 

ING. 203078409) is te cea 1 

No. : yr bwr dd (404x700)... vc 3 

No. 5 (502x510) 3 


Grapefruit Juice 
No. 211 se nndes (211x414). 

No. 300 elem. 4) 

Nay aC 3075409) ee eee 
No. 3 Cylinder (404x700). 

No. 10) (603x700).02 oecee 3 


Grapes 
Fancy 

8Z Tall (211x304) LEA y st eae Nene eset ‘ 
Nowi'Tall (361x411), ene 1 


ue Pts. 


(Sp. Gr. 1.10) Lbs. 


Ozs. 


1344 
1 
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2° (307x409)s ene oes. ee 1 
No. 2% (401x411)......--+--+- 1 
No, 10) (603x700)). ce «ce ms  aiere 6 
Choice (Sp. Gr. 1.08) 

&Z Talls@ 11x304) eee ees : 
No. an C301 x4 19) es are cate 1 
No: 2 (307x409) cos eee ee 1 
No, 2% (401x411) .. cep cars 1 
No. 10°(603x700) see eee ee 6 
Standard (Sp. Gr. 1.06) 

QZ) Tall? (2115304) cave ees : 
No.l) Tall G0ix41 tl) ee il 
No; 2 '€307x409)' 5.6.00. > wee a 1 
No. 234 (401x411) oie ew eren es 1 
No. 10.(603%700))- oy. 22 eer 6 
Secon 

No. poy: (401x411) ae eee eos 1 
Water 

No. 236.-(401x411) een ee ee 1 
No. 100 (603x700) — a eee ere 6 
Pie 

No. 106603x700) 2 ecw eee 6 
Huckleberries 

Same weights as Blueberries. 

Jams and Preserves 

8Z. Tall (211x304) (a7. ene eee , 
Na; 303° (303x408), oc ee ee ees 1 
No: 2 ‘Talle(s0ix4hlj} eee 1 
No. 2) (807409). 6 oe eee 1 
No, (224. (401x411) 305 eee ee 2 
Nov 10) €603x700))\ 2 ce cee 8 
Jelly 

No.2 0307x409) oe ee eee 1 
Now234> CAGix4hl) 7... 2 
No. 010: (603x700):2. 8 eee 8 
Loganberries 

Fancy (Sp. Gr. 1.13) 

of, cau (2115304) 0 5 ee eee 
No. 1 Picnic (211x400)2 so ce. 
No. 600).€300x407): 2 eee ; 
No.l ?Tall (301x401) 050-00 a 
No. S03 (303x406). 2 eee 1 
No.2, €307x409)2 ae ees 1 
No. 2% (401x411) ooo 1 
Nai 10: (603x700)eee eee eee 7 
Choice (Sp. Gr. 1.10) 

SZ, ‘Tall: (211x304) 5. .oen eee 
Now] Picnic: (211 x400)- ny eaeee: 
No, 300 (300x407) Gee eee eee é 
No. 1 ‘Falls (301x410 t)isee. eee 1 
No. 2303-5(303%406)i ocr eee eee | 
ING. 2) (307x409) core oe eee 1 
Nos 254. (0401x411) cee ee 1 
No. 710) C60ax700) ce.ceeeeeeee 6 
Standard (Sp. Gr. 1.06) 

No. 10) G0 8x700) 255-202 ee ee 6 
Water (Sp. Gr. 1.03) 

No. 10 Ceb32700) Atl sister tere eee 6 
Marmalade 


Same weights as Plums. 


10 


10% 


NAwmoo COumodoum 


* 


— 
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Olives ¢ Lbs. Ozs. Lbs. Ozs. 
My VOll. CatIS04). hee ok . 4% a: 1507x409)... co sores > 1 4 
a tFall (300x411)c2:. 7... . bg Wo. 8%, (40tx4l 1} eek coe 1 13 
eae ae EEO 411) 255. ees 1 ¢2 No. 10 (603x700).............. 6 10 
No. 10 (603x700).............. 452 
Pint Olive (211x600)........... . 09 Standard (Sp. Gr. 1.05) 
Quart Olive (307x704)......... £7752 STalle Coli x30 4) ee ee toes . 8% 
No. i Vall. (0ic011). 6c). Sess {L6% 
: Fi. No-303. (303x406) 25. 0. seceres poe 
Orange Juice Qts. Pts. Ozs. Nic Dac SUT RAO Sener at ter ck Ee! 
Beata (211304) oc coe eo ae TH Wor 234 (401x411) S. ces. ae 1 13 
No. 211 Cylinder (211x414)... . 12 No: 10; (60sx700 bes ook acces 6 9 
No. 1 Tall (301x411) iebithe aw ime C 
No. 2 (307x409)... ...-.-..+- cae fae Second. 
No. 3 Pree (404x700) . ae No. 25 CAO Ua 1 rrcins eeee ignis 
No. 5 (502x510)............ i + 2a 
Most0 (6035700). omen « von ce - Water (Sp. Gr. 1.02) 
Wo. 2th (AOIZAL Deo ove wenn sas es F 
Peaches Lbs. Ozs. No:610% (603x700)... saree nde 6 6 
ent. Nae: nate itd 8% 
a DAE OF) ica crane ate pincers ‘ A, . ii 
No. 1 Picnic (211x400) he mee a agers ve lara 
peed bal OA We clea caters 1 1 
No. 303 (303x406) ....0.0 0002: 1 1 8Z Tall, (211304) 2. esos. fas ig 
Mag (307x409)... cee, PAS No, 1 Flat (307x203)... .-..... 
No. 2% (401x411). 1 14 a rereeoa ay Cee ee, = cls 
Wess CA0ISE1T) co cee as ys et es ae , 
No. 10 (603x700) ele PS a vie Guns e: >: 6 14 No. 2 ig Bee Ae ete ; : 
h No. 2 207506 ts ose 5s 
pores “ties Serre . 8% No. = sac glare (Except Brok- 1-44 
en ICES) Ss ae en ee Bae Se Ve 
a Raa eee ies No. 294 (401x411) (Broken Slices) 1 13 
Mo. 303 (303x406).............1 .. No. 10 (603x700) (Except Crushed 
No. 2 (307x409) ......... ay’ and Broken Slices). .... 22+: = 
aes, (40iudlis<........:... 1 13 No. 10 (603x700) (Broken a : -- 
Ma, 10 (603x700).............. 6 12 No. 10 (603x700) (Crushed). - 
Standard (Sp. Gr. 1.06) In juice or water : 
BZ. Tall (211x304)........¢;.;. . &% a2 “Tall (211x304) ¢ etac0-04-5 . 8% 
Post. Picme (211x400)... <..«- « : 10s Wow l. Plat: 6307x203) - stows : 2 
me-eie tall. (301x411). 2.5.6-.04 1 No. 1% (401x207.5) (Sliced)... . 14% 
No. 303 (303x406)............. 17 % Ria) & 07 E409). . Panes chcroas es Rane | 
SO Welre aais 1 4 No. FXT: (307x506) sae ccenas: oe 
Ho. 204° (401x411)...........-. 1 13 Mans 2% (A01S41 1 hep ero ps 1 13 
Pas 1G (6032700) 6. (neces cae os 6 10 No. 10 Loerie) (Except 6 ~ 
Canale sale) cs cienneersose 
Seconds No. 10 (603x700) (Crushed). - 14 
No. 2% (401x411)............. . 733 FI. 
Water (Sp. Gr. 1.03) Pineapple Juice on 
No. 1 Picnic (211x400)......... . 10% 8Z ‘Tall (211x304)...-..---- : Th 
et Pally (301x411)... So... s 1 : No. 211 Cylinder (211x414)... ; , 
No. 303 (303x406)............. ao No. 2 (307x409) See P aed 2 
Mae 2 (307x409) 262... 05.664.. 4-3 No. 2% (401x411)......---- beat 
Ma. 234 (401x411)...........5. 1-12 No. 3 Cylinder (4043700) .. pate 
Mabio (6032700) ......+2...... os No. 10:.(603%700) . on ae 5s 3 . 
Pie 
No, 10 (603x700) PRR i, 6 8 oe Peer Tis abe 
o. 10 solid pa 603x700)..... 6 10 ancy (Sp. Gr. 
ten Seoemzees BZ UTall(elixs04 rer ose ce 834 
Pears No. 1 i EE od sis Pek ate ; i 
Fancy (Sp. Gr. 1.08) No. 303 TAUG ) sc ces oe Rees 
Beewanl (4110904). | <-.ack es on . 8% Ne. 2 (907x909). creesne tert ** ; a 
No. 1 Tall (301x411)........... 77 Nac2t, (401x411) ph cccnen ose Lau 
No. 303 (303x406)............. 13 Wa. 10. (603K700) «620% 02a ce- tes 
See 4507 R409). 6 bac cise cis cee ha 
Wp, ory (401 E411) cca esc sce a Choice (Sp. Gr. 1.08) 83, 
No. 10 opis Pde ticles, i's 6 12 BZ Tall (211x304) ...c80% 5505 4 
No. 1 Tall (301x411)....----+-- 1 
Choice (Sp. 06) No. 303° (303x406)... -.-+:-.+-- 1 ; 
8Z Tall eit caen AGES LORE . sy Wo. (307a409) side so eanaes i if 
No. 1 Tall (301x411)........... ie No. 2% (401x411)...------+-+> 6 12 
No. 303 (303x406)............. hinds No. 10 (603x700)......--+++. . 


* Declare as “DRAINED WEIGHT.’ 
» 8% or 8 ounces for the wa sizes of olives, Giant to Super Colossal. 
®1 pound or 1 pound 1 ounce for the larger sizes, Jumbo to Super Colossal. 


5096 FOOD REGULATION AND COMPLIANCE 


Standard (Sp. Gr. 1.06) Lbs. Ogs. a Ozs. 
S25 Tall (2115304) Fo tieme sees 8% No, 2. (907x409). pee siete ies 
Noor Tall(30U<4 1122 o 1 F No.. 254 (401x411) Se ae ee i 14 
a Bt neue oN AES ae ar : ‘ Not 10"(603%700) eer 6 13 
o. 2 ADD) eres es aise cite 
No: 234 (401x411) ...\.3 s¢naseses 1 13 aad de a. 
No. 10 (603x700) Sa wartan A intaie aes 6 10 No. fone (211x400) 222! ; 10% 
Secon No, 300 300x407) 2. oye wate aes aL 
No. (401411) eaerceees 1) 42 as reheat: pee ae ee : 4 
oO. X4UG) 0 sw scm wre & eA eie ° 
Water (Sp. Gr. 1.04) Now 2) (3072409) eae ee eran retelexe 1 4 
Nog-22 (307X409 \etevace rat cierccees 1 3 No: 234 (401x411) es nee eee phe og Ik! 
No. 24% STUDY he eke eae ee - No,ol0 €603x700) 20... se eee eee 6 10 
Non 10. (60a%7 00) ae sare circa ne 
ee ty Stondord (Sb. Gr. 1.05) 
Preserves or Go eerie ek eae A ion 
oO. icnic MAU) acc wm ool oust e é 2 
See Jams. No. 300 <s0gn407) 5. pee aera a Tee : 14% 
oO. a Rel Lc kee Ow wie als ° 
Parmies, Canned /Rreah No, 303 (303x406). ..-c.+sscues ty ig 
Same weights as Plums Nu; 2. (3072409)... oc ceeee fae 
Prunes, Prepared (Sp. Gr. 1.10) Ne: 40 (e03a700) cs ee 
OZa Valle (2LLes04 een arn ree . 83% 
Non le lallu(SO4s Dpee ea 1 1 Water (Sp. Gr. 1.02) 
NOx 3032 (303X406) "ie crtanayeres 1) No. 1 Picnic (211x400)......... Poa 
NG CaO72409 se eic ae cece 1 5 Wo. 300) €300x407):. <creeeee ms, 
Woseata tC 4Ulsc40 tected eee 1 14 Nowell’ Tall (S01 x411) o.oo eee . 15% 
Won 100 G60ax7 00) so. oe eee 6 14 Nos S03 0303x406). eee 1 : 

: Nos 2) (307x409) 252 ee eee ee 1 3 
Raspberries, Red No: 2% (401x411) see. 2 eee Lat2 
Fancy (Sp. Gr. 1.10) Nos 10) (603700) Bo ens ee eee 6: 6 
G2 Call (2315904). ca ee . 8% ; 

No. 1 Picnic (211x400)......... 5 all Strawberries 
INijo;. 300 (300x407) Grenier. . 15% Fancy (Sp. Gr. 1.09) 
Nos 1 Tall) (201x411) oar eee 1 1 SZ Talla 11304) ae eee eee : 834 
INOps 303) 03035406) Oey iP a No. 1 Picnic (211x400)......... Brees et 
Nosez .Cs07 5409) enter etree 1 5 No: 300: (300x407)>. 2 2 oe ee oe el 
Wos25a  COIX41E) rie srectaice ss 1 14 Noe 1) Lal (301541132 aan ee 1 1 
IN Oem) UlCO0da 7 OO) meme ee ee 6 14 ahs oe gue) ie a De d x 
oO. SOFRS09 ON orcas ee eer 
te es as as No. DY, s(401x401) pee 1) 14 
a XJU4). 02. - eee ee eee : A, Vor-10) (6035700) 250 eee 1 
No. 1 Bienic, (211x400) racanhame il ooh ees7 a) te 
vo. SOURAU TD pret ee tears . Cho ce (S Gr. 22 08 
Nowly Dall (oO) e4 iil) xem eee 1 baa 8Z oe Bian” Porn. . 8% 
No. 303 (303x406) ..........4-. 1 . Now 1) Prenie 3211x400) eee Pa | 
ING?425 (307x409) ee eee 1754 No; 300 (300x407)... ee 1s 
Non254 CA0T Ka) etn 1 14 No.1 Tall. 01x41) 2-52. ee 1 ‘ 
NowL0)X603x700):ee-aee es ee Cy ake No. 303, (3032406) Ree as 1 : 
YO. OF 2409) Se cet ree eee 1 4 
het Ge ae .05) ay, No. ou taoteaths ee eee ie 
a Fe UE icles ait wiwlicla, oleta . 
No. 1 Picnic. (211x400) yea 10% Na: 10) (603x700)3~..- ee eee 6 12 
0. 407.) oer erenine oe Pea ic b t 
No. 1 Tall (301x411) ........... ao ae eat Gattesci i ee By 
No. 303 (303x406)............. 1. No. 1 Picnic (211x400). .:....;- . 10% 
IN Ove O30 7909) fig ote eee 1 4 No.).3005(300x407)i sumnemencee . 14% 
Hos 234. (4018411) 5 ies eaceiu acs 1 13 No.1 Tall (301x411), 4e a 
Nom L0R (606x700) ee ee 6 9 No. 303 (303x406) seta ees Nadie 1 i 
Water (Sp. Gr, 1.03) roy | No 2 leat) cd ag 
No. 300 (3005407) a titers f 1454 No;-105.(603x700) 5 oa eee 6 9 
oO. a ee rig at acaneee sa 6 » 
No. 303 (303x406).......2 2.12! is Not biceke taricsna} 10 
Nome (t07K409)eaeeele ee 1 3 No. 300. (300x407). 22.5 .ce eek = ae 
NOs3234. (4014 )e eo eee i Abe No. 1 Tall (301x411) re ee oe : 15% 
No. 10 (603x700).............. 6 7 No. 303 (303x406)............. 1. 

' Noi2. (20724 09% fi ce nual ee. 
Raspberries, aie Nos 234: (40 atid tein a ee 1, i2 
Fancy (Sp. Gr. 1.09) No.0) (6038700) ye eee 6 6 
8Z Tall ta1igs0a) SVOEAs catia tees Tits . 8% : 

No. 1 Picnic (211x400)......... At phil Youngberries 
ING; 300) (300x407) sence oe at eke Fancy (Sp. Gr. 1.08) 
Nor D Tall (3015411) see re ee 1 f SZ. Tall (2lixS@e)... ence 8% 


INOi 30d. (303x406) iene Lo} No. 1 Picnic (211x400)....... an it 


DECEPTIVE PACKAGING OF FOODS 597 


Lbs. Ozs. Lbs. Ozs. 
No; 300° (300x407)... ccc scans silky Nd,.2 5 70401x411) ee eee pO by 
No. 1 Tall (301x411) .........!: Pe No. 10 (603x700).............. 6 
No. 303 (303x406)............. ae 
he ar bia 5 Sat So ares - + Beans, Kidney (Sp. Gr. 1.08) 
0. 2% (40Ix411)............. Bee Tall (211x304), 25 chek Joey fra 
No. 10 (603x700).............. 6 12 No. 1 Pienic (211x400) Sirs ; Ties 
0. 300 (300x407)............. is 
Choice (Sp. Gr. 1.06) No. 300 Cylinder (300x509)... ives 
8Z Tall (211x304) RC rere 8% No. 1 Tall (301x411)........... 1 
No. 1 Picnic (211x400)......... . 10% No. 303 (303x406)............. 1 ; 
No. 300 (300x407) a whl een ike Sante s,.3 . 15 No. 303 ores (303x509) Be 1 5 
No. 1 Tall (301x411)........... 7, Nea neh ee is 
BVO, 303 (303x405)... . 005 +- 02 5- . No. 2 Cylinder (307x512)... 1 10 
Waist 9074409). 54 sab ckn vee 4 Reale (alah) eee ee eu 
No. 2% (401x411) Pa Uieia tie riete ss 1 13 No. 3 Cylinder (404x700) et, ate 3 4 
No. 10 (603x700) wisisisim gi lea alew & 6 10 No. 10 (603x700) st hens as 6 12 
Standard (Sp. Gr. 1.05) Beans, Lima (Sp. Gr. 1.05) 
BRT CALE I08) 2 ecco as eokttss 8Z Tall (211x304)............. 8% 
No. 1 Picnic (211x400)......... , WA No. 1 Picnic (211x400) 10% 
No. 300 (300x407)..........-.. ' 14% bet Raa ae De bepress : 
Noel erall (30x44) ¥ ees) ek. 1 2 No. 303 (303x406) Fete eee 1 . 
ty a ia mene We Net 3 (9072409) Chase MA 
oO. TU Posie w nie © stele arate e 
No. 2% (401x411)............. 1 13 No. 10; (603x700)... <. eet 6 9 
No. 10 (603x700)...........-.. 6 9 Bes Oakel (ere) 
1.03 8Z Tall (211x304). .....-..0.:. Ot 
Noe fe titan) Bere sR Airs : as: So ean Ween eh ¢ : ie 
ri PR Rees he eee . 144 oO. bo Se ea mero hac * 2 
No Dra rsnteais See ‘ae Kitchenette (307x214) .......... ' 42 
Wg303. (303n406) \. 0. ss case cas ye No. 95 (307x400) i sae i 1 
Neied <(507x409) «5.20 es omic tend No. 2 (307x409) Aer te 1 5 
es BEAT Cone 20D eee er ibe gly Jumbo (30 3 we Dea Coe, ae Het 
No. 10 (603x700)...........--. 6 7 No. 2% ((Agixal) cae ha gle 1 15 
Beans with Pork or Sauce (Sp. 
VEGETABLES Gr. 1.10) 
ot (211x200) I cot neadicaikts 4% 
8 a PUX304 9 "een cere ee E 
eee rene, 20S) No. 1 Picnic’ (211x400) 5. sn. wal 
No. 1 Square (300x308x308) - No. 300 (300x407)............. " 15% 
No. 2% Square (300x308x604) . VR No. 300 Cylinder (300x509) |... Test 
in Pig Es ere ers tena deer No. 303 Cylinder (303x509)... 1 6 
No. 1 Picnic (211x400)......... - a Nps a(R 7EANSY oe ta een oe 1 § 
Oe ae i No. 2 Cylinder (307x512)... .... 1 10 
No. 1 Tall (301x411) ........... : Nee ie ee ae 
Be icy ae No. 3 Cylinder (404x700)... 3 3 
oO. Pama ere El SPAT a CEOS Ee TOO). c cited cere wie 
No. 2 Tall G07x604).....-..--. 1 1 No. 10 (603x700)... 
eee COOL R409) oisaralis's coeceicmm ave Beets (Spr Gr. 1,04) 
: 8 
he | eT eee 6 7 RZ Tail £911 92041 6 tess oes 8 
ee ig tre ee a No. 1 Picnic (211x400) + ee , 10% 
i No. 1 Ta 301x411) si. See 
Asparagus Tips Wo, 303. (303x406);.....cersea0 1 
Same weights as Asparagus. Was 98 12070400) cree 1 oi 
2 E07 e409) 1.2 ae ee 
Asparagus, Cut Stalks (Sp. Gr. No ay (a01s4ii> epee cone 1 12 
1.01) Bases 3 To. 40. (h034700) 6 Ses Joao és 
ay eee RTESSOAY, $000). x o> : 
No. 1 Picnic wigs A aye Spies : + Brussels Sprouts (Sp. Gr. .99) 
No. 300 (300x407)..........--- me ie. 
No. 1 Tall (301x411) Re eee ; 15% Same weights as Cabbage 
No. 303 (303x4 peel ha, Arai, wiles ye iw We ° 2 Cabbage (Sp. Gr. .99) 
0g Ae Ue ake ea 1 a2 8Z Tall (211x304)..........00- ae, 
Be. 274 (8 nena ae Sus No. 1 Picnic (211x400)......... - 10 
So Sapa dal delta No. 1 Tall (301x411)... ......., | 15% 
eee eee Wee t00-- 9. ELE Chart ad pepe wae ee Peet 
1.01) - a Ge (AUISAT Laas ete 1 11 
ig A ep ea 40 No. 10 (603x700)... ........55. 6 3 
No. 1 Picnic (211x400)......... : +H 
No. 1 Tae CS0LRA11) 0028 hai sc . Ht Carrots (Sp. Gr. 1.04) 
Bee ae ae ee ee 1 ga tll CathsS08) iace ds ies. (84 
Ne 2 (307x409). osc csceecvcces ~ 3 No. 1 Picnic (211x400)......... 


Lbs. Ozs 
No; 1 Tall) (201x411) 4 sca ess 1 
No, 303) (303x406)... 0 see = i 
Nor 95) (CS07K400) once ates ene oe 1 1 
No. 2. (307x409). 05 wpa nde os 1 4 
No:-2%4. (40 1x41). betes 1 12 
No. (10° (603x700). ia is wo are 6 8 
Cauliflower (Sp. Gr. 1.00) 
No. 1. Picnic (211x400). =... eB 
Wo. Lallkcsolx4l 1) dices eee . 15% 
Ni. +303) (308406) tee oe ees . 15% 
Ha faites oth SUVS 1010) Por A A nae SA 1 3 
Nock CB07K4A09 NC Fires rte bas 1 3 
No..234 (401x411). 05.2 eee as j ame Iy | 
Woe- 10) (603x700))..--n4a-s o- o 6 4 


Corn, Cream Style and Whole 
Grain (Sp. Gr. 1.08) 

SeeTall, (211x604). 5 2. cera ees : 8% 
No. 1 Picnic (211x400)......... yea 
WNozil) DalbeCsOUscal Tales mas crete 1 5 
Wie 0n CoOsx4 0G) scone ciaert uf p 
Noe 95). C807xH00) its cues ee 1 1 
ING oe C307 R409) 2. sabre wes ihe | 
No.2 10n(603x700). -o os 6 10 


Corn, Vacuum Pack 
No. 2 Vacuum (307x306)....... pant Z 


Corn on Cob 

The contents of cans of corn on the cob 
may be stated in terms of weight or count, 
or both, The Food and Drug Administra- 
tion raises no objection to the declaration 
of contents of this product in terms of 
count alone where the ears of corn are of 
approximately the same size, are packed in 
the can as tightly as possible, and are cut 
so that their length closely approximates 
the height of the can. Laws of some states 
require a declaration of weight whether or 
not the number of ears is also given. 


Hominy (Sp. Gr. 1.05) Ebso Oxs, 
Nord00) Co00e407)6 cuca ts . 144% 
Wa; 2103078409 Rr es etas oe 1 4 
No; 2 Cylinder (307x512). 45... 1x9 
No. 300 Cylinder (300x509)..... 1 3 
No. 303 Cylinder (303x509)..... 1 5 
INO: 234 (40154 EL) ose woe ieee VR hl: 
ING) @LOetGOS%7 00) nn ese 6 9 
Kraut (Sp. Gr. .99) 
ING bichie (211 xd 00 ieee eae . 10 
ING; S00; 300407) Ste bee cer oe ais 
Now 95 (307x400) ee osama cack 1 . 
ING eC OO AOO) Lennie eral 11ers 
Nowete. (401x411) 5 ee i a 
INGA LOMCG03 x70). ste eee te 3 

P Fl. 
Kraut Juice Qts. Pts. Ozs. 
No. 211 Vitra t (211x414)... - 12 
No. 300 (300x407).......... : 13% 
ING 220307540912 Senn, fete ele 
Noi 234, (401x419) coos ce. et el) 
Now20'(603%700) : 5. ee 3 . 
Mushrooms (Sp. Gr. 1.03) Lbs. Os. 
2Z Mushroom (202x204)........ - 3% 
4Z Mushroom (211x212)........ : 6 
8Z Mushroom (300x400)........ . 12% 
Jimbo (907x510). Ses ee 1 8 
ING, 256, (40 1x4} ee ee lar i2 
INO.» 10-(603x700)-4- 0 sane eae f 


FOOD REGULATION AND COMPLIANCE 


Lbs. 
Okra (Sp. Gr. .99) 
No. 1 Picnic (211x400)...... ; 
No. 1 Tall: (301x411)... -.<:+> == . 
No. 303 (303x406)........-----> . 
No, 2) (307x409)) 20 eac ore 1 
No. 24% (401x411) oe cae 1 
No. 10 (603x700). a5 ss se a6 
Okra and Tomatoes (Sp. Gr. 

1.01) 

No. 1 Picnic (211x400).........- ; 
No, 1 ‘Tall (301x411) 25> ee A 
No: 303 (303x406) .......0e meee r 
Non 2) (075409 i ne ene eee ae 1 
No, 2% (401x411). -<2es ere 1 
No. 10 (6032700) oc. eset 6 
Onions (Sp. Gr. 1.01) 
No; 1 Picnic (211x400) ~ 7 =-)-20. . 
No: 1 Tall GO01x41)) 2a 5 
No... 303 (303x406) 22.) oun g 
No, 2 (3075409) 5 coe cs cat etennes 1 
No, 10) (603%700)) 2 5 cite are 6 
Parsnips (Sp. Gr. 1.04) 
87. “Tall \(211304)). 2 es : 
No. 1 Picnic (211x400)......... ; 
Now 1c Lall (301x411) eee 1 
No: 303) €303x406)037-c cars coer 1 
No. 2) (307x409) 260. eas ee eee 1 
No... 234 (OIs411)\ ase ce oe 1 
Nov-10) (603x700): 6 = ee oer 6 
Peas (Sp. Gr. 1.05) 
6Z.. (202x308): .. Se stereos F 
87, ‘Tall, (201x%304)0 eae ‘ 
No; 1 Piente. (211x400)... ees : 
Novil “Gall. (301x411) 22 ae 1 
No: 303) (303406) sooo re oc oe 1 
No.*95:. (307x400) aoe ees 1 
No:-2) 0307x409) Se eee 1 
No: 10) (603x700). feraeeee seers 6 


Peas and Carrots (Sp. Gr. 1.05) 
Same weights as Peas. 


Pumpkin 

Nos 300 "Gs00x407) ta a. eee 
No. 2 (307x409) 0). ener 
No. 254 (401x411). eee 
No:510)(603%700)-%. 0. eee 


Rhubarb 


Sirup, 20° cut-out (Sp. Gr. eeedie 
Wola) Gi07x409 eee ere 
Nos 2% €401x411).> eee 
NG 106035700) ee kee one 


Water (Sp. Gr. .97) 

Nox 2 (807x400). ooo) eee 
No. 25) (40 1s4T 1). oe eee 
No.4 10) G603%700)2 = cee eee 


Spinach (Sp. Gr. .98) 

8Z Tall, “(lix30a)ec sae eee 
No. 1 Picnic (211x400) 
No. 1 Tall (301x411) 
No. 303 (303x406) 
No. 95 (307x400) 
Now 2 (307x409). Bee ieee 
No. 2% (401x411) 


14% 


DECEPTIVE PACKAGING OF FOODS 


Squash 
Same weights as Pumpkin. 


Succotash (Sp. Gr. 1.08) Lbs. 


eee te ATI x04) 3 oe a ss 
No,ei Pienie (211x400); ,......: 


No. 1 Tall (301x411) 

Piges03 (3035406) «05 coe ee noe 1 
MIG, VO (CO7KAN9) > ocx cae eecces 1 
me. 106603700)... oi. 26 dacs 6 
Sweet Potatoes 

Dry Pack 

og BER SOLRUS Nessa aioeiie wees 1 
eee et CL01 411) | ues ook ec ics 1 
es 10" (603x700)... <2. + nares 6 
Vacuum Pack 

No. 3 Vacuum (404x307)....... 1 
Tomatoes (Sp. Gr. 1.02) 

Bee bau e(211%304) ook ces & 
iG.) Picnics (211x400). 2. ce 
Moen lale COOUR411) Moers sos ; 
Pagers. (S05K406)). acters «eet 1 
Mpa (S07k409) ER oe. sune ee + 1 
momo (404x411). So wae es 1 
Paget 09. (603X700) scrote ciate Sete 6 
Tomato Catsup 

33 per cent Apert {S?. Gr. 1.15) 

Mee snorer oll xo0U) jo5 ec ones 
8Z Tall (aiinsoay eters ah ey See 
ings. Picnic (211x400). ........- ; 
Pree CSDCXAOS )c-3,5cine te oe lec 1 
Piteet. La (s01x411) 0.04 ee 1 
tee SsUS) (s0SKk400)). a ou.8 5 2 ste 1 
nb} SATS tC a ee eee 1 
ices C40 UKALT) oo oe cree is 2 
Beer e CSU 255 ODIs gexec «Has 2 axes 3 
rome 10) (6035700) vase oar sence 7 
25 per cent solids (Sp. Gr. 1.11) 

Be esnore (el1xs00))2.....sat 6 bes 
8Z Tall (itcabs). Ms ere 
Mo, 1 Pienic (211x400)).........% 
ge eU0 CS00S407) . ooo cde sie verse 
ite iar all (S01k41 1) es ox seas 1 
Pesta CUS Kk400) . cents scieien« sie 1 
ES GUT £409) mh pale, baton ace ss 1 
Wiese (A0TK41T) ws nes ees 1 
MEM OAK TAU Yet. clas 20,5 8a c08. 08 3 
Peet (O03K700). 5. cess cence 6 
Tomato Juice Qts. Pts 
Beer all COLIxS04) v6 «5 o> 050000 ie 
No. 1 Picnic (211x400)..... ; 
No. 211 Cylinder (211x414).. - 
mo, 200 (300x407) ........555 : 
No. 1 Tall lala Saves : 
a S08 (S0SKS06) < onc ews d 
No. 303 ones (303x509) . . 1 
ia Se CBs KRAUS) < os. « wlete? on ts 1 
No. 2 Cylinder ‘shen so Le 
Mid 24 (401x411). «ne ence eo 
No. 3 Cylinder (404700). a 
mo, 10 (603x700)... 66.6 eve 3 
Tomato Paste Lbs. 


25 per cent salt-free solids (Sp. 
let PO 8 O 
Re CAUCE SOS) cad acce sos views ss 


599 
Lbs. Ozs. 
ING 2 yee SO1KS 11), co stow weae 1 14 
Nore 10 %06035700)..% orton nea. 6 15 
33 ‘+i hed total solids (Sp. Gr. 
Ge CZ02eS08) Rishon. e eee. . 6% 
Nargeoa 5 (401xat 1) son ee oe 1s 
No.1 09CG0SK700):. 1s eee aes 5 7 2 
Tomato Puree 
sass ts cent solids (Sp. Gr. 
Be halle Goliad) ayn ne . 8% 
No. 1 Picnic ee AS aloo , 1074 
Wows) (3075409) ae oe oy ees 1 3 
Now10) 6603x700) 2 oe, sede sown 6 68 
12 per cent duce Qs Gr. 1.05) 
S20 Pall C211x304)» < coteee . 8% 
No. 1 cae iatixido) Ae en a . 10% 
Woree-\507%409)..anrene acre ore 1 
Nase tl Ou60Sx 400) ore cert ee 6 9 
Turnip Greens 
Same weights as Spinach. 
Vegetables, Mixed (Sp. Gr. aay 
8Z eral (211x304) ee ee 8% 
Nord) Piedies (211x400) ac ene . 10% 
POs dealt (3 O14 1 ies een eee 1 : 
No. 7303" (303x406)5 Gree oe. ees 1 ‘ 
NWowoo, Courses 00) ce eect ce eee ed 
ING. 2 COU7K409) ica omits seeeae 1 “ 
Mae 102 C603x7 00) 2.5 dy cient ale en 65 8 
FI. 
Vegetable Juices Qts. Pis. Ozs. 

Ra ei te} ei ore eee 4% 
No. 211 Cylinder (211x414)... . 12 
Now lata s0l es ee a ; = io 
Noi303'(303R406)¢ 20. oe ea . he US 
No. 2 Cylinder (307x512).... . 1 7 
No. 3 Cylinder (404x700).... 1 . 14 
Nor 10 (603700) -esecm aa LTS or P 
Vegetables for Salad (Sp. Gr. 

1.04) Lbs. Ozs. 
SZ erat OTs O48 ote ou: ‘ 8% 
Wows, Picnic: (211x400)-, «.26. = . 10% 
Now 1) Tall (301x411) oo avecce ae 1 3 
Nos 303 (303x406) joa. wien aue x 1 
Wa; 28(307%409) ce. ees ine 
Nase) ON C603x700) ee arias ene 67-38 

MISCELLANEOUS 
Chili Con Carne (Sp. Gr. 1.07) 
No. 1 Picnic (211x400) >. 2... . 10% 
Wa 156 (1074315) 02. cts ies to i 
ING seo CaO ZRA0S Dicer, ental o eset ince 1 4 
Nes 109'(603%700) ieee ee eae 6 il 
Ravioli (Sp. Gr. 1.05) 
BZ Shore. (211x300) ne cre . %m@M 
Re Lal CZLLEOOA) smoot teusex tem : gif 
No. 1 Picnic (211x400)......... . 10% 
No. 300 C300KSU7 9)... osrwicios meee . 144% 
Nos DoPalle( 30 Le4 Ul ew See ar aioe 1 
No, 303 (303x406) 20 .2245--- >. 1 
NG, 2). 307x409) ani te eee ieee! 
No;°234 (401x411)... ceases «so p eK 
No: 52(5026510) <0. swe = fe | 
NG 10506035700) 55 acct eee es 6-9 


600 


Soup, Concentrated 


Bouillon rs, Gr. 1.04) Lbs: Ozs. 
D1 e200) acer teeter ; 4% 
8Z Tall (311x304) Are re ox s ye 
No. 1 Picnic (211x400)......... . 10% 
No. 300 Cylinder (300x509)..... 1 2 
Alo. 303° (309406) .c00ctaseaaes ook 
No. 303 Cylinder (303x509)..... 1 5 
No. 2 Cylinder (307x512)....... ey 
No.3 ieee (404x700)....... 3 1 
NO; 655050251 0) incase ers etn 3. 8 
No. 10 26032700) FR eee Shek. 6 68 
Pea Soup (Sp. Gr. 1.05) 
Same weights as Tomato Soup. 
a Ce (Sp. Gr. 1.05) 
PD ae eta ene . 4% 
Wor Clini "gf 
No. 1 Picnic (211x400)......... . 10% 
No. 300 Cylinder (300x509)..... hy, 
Wort Pall (301x411 ees orcas 1 ; 
INGa 3 O03 eCo0S e406). nas perce 1 ; 
No. 303 Cylinder (303x509)..... 1 5 
No. 2 Cylinder (307x512)....... ts 
No. 3 Cylinder (404x700)....... je 
Nom. CoOZR SLO): oo eet ater 3 9 
Nop ed 0h (6032700) vee tare ies 6 9 
A a ei Se (Sp. Gr. 1.07) ie 
éi:0) >) eilé to; e078 we Sie. ae) @ . 2 
8Z Tall (211x304) Marre ee A 8% 
No; 1 Pienie (211x400) 25. on os CF ahh 
No. 300 Cylinder (300x509)..... 1 3 
Noel balli¢3 Ol -x4 01) saan coeur 1 
Wor 303) (303x406)o oe = ea ee 1 
No. 303 Cylinder Roeeae?) erry tS 
No: 2. Cylinder (3075512) fans 1 10 
No. 3 Cylinder (404x700)....... 3. 3 
Nove Si CS 022570) aercanteceeteman es Re AK 
INO:e LON(CGO8 S700) eect nee ee aoe 6 11 
Fi. 
Soup, pratt Serve Qts. Pts. Ozs. 
CZLIS200)\2 serecteeccts tens . 4 
8Z Tall (211x304) Calin tg ets 7% 
Non Y Picnic (211x400) 0 an : 914 
No. 300 Cylinder (300x509)... 1 1 
No.) 10 Fall) (3015417)) aoe eee a ae ts 
No. 403 (303R406)).0 0: oes ean rae 
No. 303 Cylinder (303x509)... 1 3 
No. 2 Cylinder (307x512).... 1 7 
No. 3 Cylinder (404x700).... 1 14 
Woson(s02x51 0 ieee neers be gl 4 
Won 10) (6035700)... ceca. z A 
Spaghetti (Sp. Gr. 1.06) Lbs. Ozs. 
BZ all seuss 04)\) seers vere ct R 8% 
Nov P Picnich (2 ixd00\e ss aaeces . 10% 
Nows00" (300x407) "4, cee a 
No. 300 Cylinder (300x509)..... 1 4 
No. 303 Cylinder (303x509)..... 1 6 
ING: 2541 14 Ole ity Soy eee es ite alk! 
ING 1ONG603%700) o.oo ee cee 6 10 
: Fl. 
Sirup Qts. Pts. Ozs. 
SZ Short (2112300). .000 2 7 
SZ Tall Cu1x304)6 yaa foe ; 7% 
No. 1 Picnic (211x400)...... ; 9% 
No. 300 (300x407).......... i 1314 
No. 1 Tall (30)x411)7 hse do 
No. 303 (303x406).......... 6 
No.2 (C307x409 oe ee re ae 
No. 2% (401x411)2 eee, yo ale 
No.5: (SO2K510 eee es t4 
INo.310 (605x700) ane eeees ‘ . 
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FISH AND SHELLFISH 


Clam Chowder (Sp. Gr. 1.06) Lbs. 
8Z Short (211x300)"..... sees : 
87 2 Palle (2115304) eee eee - 
No.l) Piente! (211x400) as sete 3 
No, 300: (300x407)... eee cee ; 
No. 1) Tall’ (301x412 ye re 1 
ae 303 (303x406) eos ae eee 1 
Nos 203075409) coerce 1 
Jumbo: (3075.10) tea. ciate een ere 1 
Non 234" (401x411) ae eee 1 
No, 79) (502x510) Beene eee a 
6, 10°(603x700)'s. oer 6 
Clam Juice oe Ete, 
8Z Short (211x300) 2 niece 
8Z ‘Pall (211x304)e 2. eee : 
No. 1 Picnic (211x400)...... Pre 
Wo, 3007 (300x407). 2 ee ol 
No: 1Tall\ (30ix4i)) Pay. a ca” ae 
No. 303 (303x406) Le... ee ; 
INoii2. (3074 09)) <2 acne 1 
ING; 234) 401411) peers 1 
ah 5i(S502x510)is aera cae 1 


Clams (Sp. Gr. 1.06) 


8Z, Short).(211x300)5 --. ees 
SZ) Tall C2U1e304)., concer 
No. 1 Picnic (211x400)....... 
No. 300).(300x407)). ener ee 
Nov de Lall, G0ix40l eee 
No, 303) (303x406). 2-ee eee 
No; 27:(307x409)5..0 ee eee 
No. 274. (401x411), ee eee 
5 (502x510) See eee 
Nos 10"(603x700). see eres 


Clams, Minced 


NO; 2340 hisee es ou ees 


Lobster 
No. 


No. 


Oysters (Sp. Gr. 1.06) 


S102) Vakixel 2) einer ee 
2114306) coe eas ete 


4 oz. 
5 oz.—No. 1 Bp (211x400). 
6 oz. (211x405) 


8 0z31 (307x400) 5 eee oe ee 
10 oz.—No. 2 (307x409)...... 


12 oz. (307x414) 


Salmon 
Alaska 


de lb Dall (301x411) poets 


1 Ib. Flat (401x211) 


Sardines 


Now 36-Oll ) 5c aaa 


14 CS 00K108) ue eee 
No.7 (307x200)ieeeen ee 
No: 34) (404x114) es 
1 Plat) (404x206) s,s 
Now! Talle(300x409) eee 


Lbs. 


Ozs. 


15% 
7% 
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Lbs. Ozs. Wet Pack (Sp. Gr. 1.05) @ Lbs. Ozs. 
No. yy Oil RRO ar ee Te 8 (102x300 ) ra ae ae eo a ee or eee eae ; 2u% 
Min. 96° Mustard: ..5 6 cnki ss cen 1 SF No. 1 Picnic MAN se eeeeeee - 5% 
Outset Oval 965.5) 5 ook aie foe 7% Squat (307x208).............., - 3% 
Moms wOval ys ace ew 45 No. i (307x400)............. - 9% 
TSS 7 eens none vats No. 5 (502x510)............... at 
IE STULIE-SS LOL EW JR cr Saran ear re glee ee 2 ueS 
pee aste ce te) CAM ee ce 5 Tuna 

Nova. Coll 109) ee eee ee f y 
Shrimp (see standard of fill) No. 4 Goreii3> REA hae Oe ae ; 7 
Dry Pack NOs 1s (401206) prio vw attslere wes op ES 
No. 1 Picnic (211x400)......... A 5 
Squat (307x208)............... Ss Tuna Flakes 
Ore 24 (307400 ins ocak ee.can Z 8% No. ie CBOZ ITS ieee ec aeec 6 

Wor 1 9C401k206) eee ce yh by. 


2 Declare as “DRAINED WEIGHT.” 


Products subject to shrinkage or expansion 


Before concluding our discussion of slack-filling it becomes nec- 
essary to consider those types of food products that are peculiarly 
subject to shrinkage or to expansion after packing. Corn flakes, 
for example, although filled to the top of the container, will in the 
course of handling shake down, with the result that when the 
package arrives in the hand of the consumer it appears to be less 
than a full carton. Again, fluffy materials, such as starch, cocoa, 
and the like, will settle to some extent after packing. This is be- 
cause the article acquires a static electrical potential or charge that 
tends to keep it in a suspended condition and makes mechanical 
tamping difficult. Subsequently the electricity dissipates and the 
product settles in the container. On the other hand, some foods, 
such as baking powder, are subject to expansion, due to the mois- 
ture that enters the product after its manufacture. As a conse- 
quence, the can must necessarily be less than completely filled in 
order to allow for eventual swelling in the food. 

How are such practices compatible with the prohibition against 
slack-filling ? While no answer to this question is found in the law 
itself, it may be considered settled that this provision is not in- 
tended to authorize action against packages of food that are filled 
as full as practicable under good manufacturing practice—even 
though shrinkage may occur after the containers are shipped. It 
is to be noted, however, that the Administration feels that good 
trade practice demands reasonable attention by the manufacturer 
to the problem of settling the product to its normal state before 
shipment. It will, though, take into account and permit normal 
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settling in determining whether action will be taken, provided the 
manufacturer has used due care in tamping or settling the product 
in the packing process.”* 


Methods of determining fill of container °° 


In the enforcement of the Federal Food, Drug, and Cosmetic 
Act the method of measuring food, and thus of determining 
whether or not the package is violative of the law, is of consider- 
able importance. The law, it must be borne in mind, bans not only 
containers of a deceptive appearance but also those that are slack- 
filled so as to be misleading. Consequently, it is essential that the 
package be filled in such a way as to avoid the possibility of de- 
ception, nor should it appear to contain more of the product than 
it actually does. 

Patently, no one method of determining proper fill is applicable 
to all kinds of products and all types of containers. Liquids and 
solids each call for different ways of measurement and indeed a 
distinction must be made between free-flowing materials and those 
not falling within this category. With these limitations in mind, a 
number of methods have been devised by enforcement officials and 
others to assist in ascertaining the fill of container under varying 
conditions. 


The “specific gravity” method 


The relationship between specific gravity and net weight has 
been utilized for many years as a reliable method of determining 
the volume of a liquid in a container. By this means, once the net 
weight and specific gravity are known, the volume of the product 
in liquid ounces at a given temperature may be readily ascer- 
tained. The procedure is as follows: 


1. Obtain individual gross weights. 


Ibid. See also Hearings before the Committee on Commerce on S. 2800, 
Di 9a. 

* The following pages dealing with such methods are adapted from “Fill 
of Container Methods for Foods, Drugs and Cosmetics,” by SUMNER C. Rowe, 
Food and Drug Administration, Journal of the Association of Official Agri- 
cultural Chemists, February, 1942, pp. 248-253. 
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2. Obtain individual tare weights of containers thoroughly 
clean and dry. 

3. Combine subdivisions so as to secure a uniform and homo- 
geneous sample for examination. 

4. Determine specific gravity at 20° C. 

5. Calculate net volume from the net weight and specific gravity 
relationship by the following formula: 


_ Avoirdupois ozs. 
cae 20F Gs 
fae USS 
The numeral 0.961351 is derived from the weight of one gallon 
of water in air at 20° C. 


Net volume in fl. ozs. at 20° C. XX 0.961351 


The “depth gage” method 


In those instances in which the specific gravity and net weight 
cannot be readily ascertained, the volume of a liquid in a con- 
tainer may be determined by a method based upon headspace 
measurements, known as the ‘“‘depth gage’”’ method: 

1. Make measurements at 20° C. 

2. Determine headspace with pointed, stainless steel measuring 
device graduated to 1/32 of an inch. 

3. Empty contents and clean and dry the container thoroughly. 

4, Refill the container with water (20° C.) to the point found 
under (2), obtaining the volume of water used. This is accom- 
plished by filling nearly to the original level from a volumetric 
flask standardized to deliver with one minute drain and making up 
to the mark from a buret, allowing the last portions of water to 
run down the side of the container. 

NOTES: (a) Do not carry calculated results to more than one deci- 


mal place beyond that warranted by the accuracy of the basic data. 
(b) 1 fluid ounce = 29.57 ml. 


The “general” method 

A third headspace and weight method for measuring the per- 
centage of the total capacity of the container occupied by food is 
the one prescribed in Section 10.010 of the general regulations to 
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the Act. Although it is set out in detail in Chapter 12 of this 
volume, its repetition at this point is convenient. 

1. In the case of a container with a lid attached by double seam, 
cut out the lid without removing or altering the height of the 
double seam. 

2. Measure the vertical distance from the top level of the con- 
tainer to the top level of the food. 

3. Remove the food from the container ; wash, dry, and weigh 
the container. 

4. Fill the container with water to 3/16 inch vertical distance 
below the top level of the container. Record the temperature of 
the water, weigh the container thus filled, and determine the weight 
of the water by subtracting the weight of the container found in 
C3) 

5. Maintaining the water at the temperature recorded in (4), 
draw off water from the container as filled in (4) to the level of 
the food found in (2), weigh the container with remaining water, 
and determine the weight of the remaining water by subtracting 
the weight of the container found in (3). 

6. Divide the weight of water found in (5) by the weight of 
the water found in (4), and multiply by 100. The results shall be 
considered the percent of the total capacity of the container oc- 
cupied by the food. 

In the case of a container with lid attached otherwise than by 
double seam, remove the lid and proceed as directed in (2) to (6), 
inclusive, except that under (4) fill the container to the level of 
the top thereof. 


The “spice” method 


The American Spice Trade Association has devised a method of 
measuring spices, that, with some modifications, has been found 
successful in connection with determining the fill of other prod- 
ucts, such as powders, tea, gelatine, grated cheese, and free-flow- 
ing macaroni products. This method takes into consideration the 
fact that a well-filled package may only be attained by agitation of 


the container or compression of the product during the operation 
of the filling. 
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Maximum volume—Roll 2 ounces of spice back and forth on a 
sheet of paper 10 times, fill into a 250 ml. graduated cylinder, and 
note the volume. 

Minimum volume—Vigorously tap the cylinder one hundred 
times and read volume. Tap 20 times and again read volume. 
Continue until 20 taps reduce the volume less than 1 ml. and read 
the final volume. 

Since the maximum and minimum volumes are determined upon 
the basis of two ounces, the space occupied by other weights are 
calculated proportionately. The percentage of fill is determined 
from the average of the maximum and minimum volumes of the 
spice or similar product and from the capacity of the container. 
Thus, if the average volume occupied by the spice is 90 milli- 
meters, and the capacity of the container is 100 millimeters, it fol- 
lows that the fill is 90 percent. 

For obvious reasons the method cannot be utilized in the case of 
products where breakage would occur. Furthermore, although the 
method may be used for tea and gelatine products without change, 
in the case of powders the following minor modification is re- 
quired : to obtain the minimum volume, the base of the cylinder is 
vigorously pounded on the palm of the hand or a large rubber 
stopper. 


The “macaroni products” method 


As we have indicated, a modification of the spice method may be 
used in connection with elbow macaroni, elbow spaghetti, alpha- 
bets, and all other free-flowing types. Rowe *° proposes the fol- 
lowing method: 

1. Measure inside dimensions of carton and calculate volume of 
carton. 

2. Transfer product to 1000 ml. graduated cylinder. Level sur- 
face with end of ruler and note volume (record as maximum vol- 
ume). Tap cylinder gently at base with palm of hand 50 times. 
Level surface and note volume (record as minimum volume). 
Use average of maximum and minimum volume for calculations. 


“Op. cit. 
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Calculations 


Carton dimensions (10 X 2 X 2 inches) = 40 cu. in. (656.0 
mil.) 
Volume of product = 590 ml. 


% Fill = x 100 = 90% 


NOTES: 1. One cu. in. = 16.4 ml. 
2. When volume of product in any one package exceeds 
1000 ml., use a weighed portion representing slightly less than 1000 
ml. and convert volume measurements on this portion to measure- 
ments on the whole package by using the weight relationships between 
such portion and the entire contents. 


This method is not however available for the measurement of 
long macaroni, spaghetti, noodles, and other non-flowing types of 
pastes. In the following suggested method it is to be noted that 
allowance is made for breakage, in good distribution practice, 
which unavoidably results in decreased volume. Noodles, however, 
must show evidence of breakage by short broken fragments before 
allowance will be made. 

In making measurements use a ruler graduated in 1/16 inch or 
the decimal system. Hold the carton tightly by means of wooden 
strips or other rigid material to prevent bulging of the sides. Re- 
move paper liners and place macaroni products in carton before 
making measurements. 

1. Measure inside dimensions of carton and calculate volume 
of carton. 

2. Measure sidespace (distance from side of carton to product). 
Stand carton on side and level contents. Place a piece of cardboard 
about one inch wide and slightly shorter than carton on macaroni 
product at each end of carton and measure sidespace (make cor- 
rection for thickness of cardboard). Use average of two meas- 
urements in calculations. 

3. Measure endspace (distance from end of carton to product). 
Stand carton on end and arrange the rods in ascending order by 
length from one side to the other. Place a piece of cardboard 
nearly the size of the opening so that it lies on the rods. Measure 
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the distance from the middle of piece of cardboard, which may 
form an inclined plane, to the end of the carton. This gives the 
average headspace. 


Calculations 


Carton dimensions (10 X 2 X 2 inches) = 40 cu. in. 
Sidespace % inch. Endspace % inch 
Volume occupied by macaroni (9.5 X 2 & 1.75) = 33.25 cu. in. 


* 33.25 X 100 


% Fill = — = 83.1 % 


The “grated cheese” method 


Perlmutter ** has suggested a modification of the spice method 
in determining the maximum volume of grated cheese. In ascer- 
taining the minimum volume he proceeds in accordance with the 
usual spice methods. However, in order to obtain duplicate results 
and to avoid lumping of the product, he recommends the following 
procedure in determining the maximum volume: 


1. Weigh 2 ounces of cheese. 

2. Sift 3 times through 8-mesh sieve. 

3. Place sieve in large funnel firmly mounted above but not 
touching a 250 ml. graduated cylinder. 

4. Pour cheese on the sieve. 

5. Hold sieve and gently tap so as to result in a slow flow of 
cheese. 

6. Raise funnel without touching graduated cylinder. 

7. Level cheese with suitable leveling device (small cardboard 
attached to thin glass rod) and read. 


The “dump” fill method 

In those instances where the product, such as cookies or crack- 
ers, are packed in the container in jumble fashion, it is evident 
that the unevenness of the product in the package causes difficul- 
ties in determining the headspace. Accordingly, the following 


® Analyst Sam H. Pertmutrer, Minneapolis Station, Food and Drug Ad- 
ministration, op. cit., p. 252. 
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method was tentatively offered by Rowe for measuring foods of 
this character: 


1. Remove product still enclosed in its paper liner from the con- 
tainer, taking care to avoid breakage of the product. 

2. Count whole units and return helter skelter to the empty con- 
tainer with no liner in it, without settling or jarring the package. 

3. Reassemble the broken units by hand into “whole units” to 
obtain the equivalent of the broken material in terms of whole 
units. 

4. Add to the partially filled container being measured the 
equivalent of the broken material, obtaining the necessary number 
of whole units from another sample package of the product. 

5. Arrange gently by hand any units that cause an uneven sur- 
face, so as to make the surface as level as possible. 

6. Determine minimum headspace by placing a thin piece of 
cardboard on the units and measuring the headspace from the top 
of the box to the middle of the cardboard, making allowance for 
thickness of cardboard. 

7. Determine maximum headspace by tapping or jarring the 
carton, without breaking the units and without bulging the sides 
of the carton, until the minimum volume occupied by the product 
is obtained. Use cardboard as indicated under (6). 


The average percentage of fill may thereupon be calculated from 
the measurements obtained and the inside height of the container. 


The direct measurement method 


It has been urged that except in the case of a container that is a 
perfect geometric figure the capacity of the package should always 
be determined by direct measurement, and not by any method of 
calculation. Indeed, it may be postulated that calculated values 
obtained by means of measuring the dimension of the package 
should be employed only in those instances where their accuracy is 
beyond dispute. Direct measurements of containers that will hold 
a liquid are simple and present no difficulties. However, where 
cartons, baskets, and the like are concerned, it is essential to em- 
ploy another method, utilizing small seeds, thus: 
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Pour mustard seeds, turnip seed, or other small seed directly 
into the container, tapping and shaking the container gently until 
level full. Transfer seed to graduated cylinder, tapping and shak- 
ing the container gently until there is no further decrease in vol- 
ume. 

It is interesting to note that the method of testing the capacity 
of fruit and vegetable containers under the U. S. Standard Con- 
tainer Acts utilizes rape-seed for that purpose. The method is 
fully described in U. S. Department of Agriculture Misc. Pub. 
No. 75 (May, 1930). 


Inner containers 


Where it becomes necessary to determine the fill of a container 
that has an inner container, as, for example, a tube of anchovy 
paste or a bottle enclosed in a carton, the displacement volume of 
the inner container may be obtained in the following manner : 


1. By weight: 

Weigh the container full of water at 20° C. in the air and then 
weigh it submerged in water at 20° C. The difference in weight 
in avoirdupois ounces divided by the conversion factor .0352 is 
the displacement volume in ml. 


2. By volume: 

Use a graduated cylinder containing a known quantity of water 
at 20° C. Submerge container by a fine wire or thread and read 
increase in volume. 


The apparent displacement volume method 


A method employed by the State of North Dakota to measure 
deceptive bottles has been called the “apparent displacement vol- 
ume” method; this has been described in the foregoing pages. It 
ascertains the actual water displacement of the bottle together with 
the volume due to panels and indentations. Berman * suggests a 


* Analyst BerMAN, Buffalo Station, Food and Drug Administration, op. 
cit., p. 253. 
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method of filling the indentations before proceeding with the de- 
termination of water displacement; this may be summarized : 

Remove labels and fill indentations with modeling clay (permo- 
plast), pressing in excess of plastic: (Green and yellow colors con- 
tain lead pigments and should be avoided to prevent possible lab- 
oratory contamination. ) Remove excess plastic and level by means 
of a knife blade held perpendicular to the plastic surface. Finally 
wipe off with a cloth all extraneous plastic and weigh in usual 
manner but do not place the container in direct contact with bal- 
ance pan. 

The foregoing knowledge of the methods employed to deter- 
mine whether or not a particular container is deceptively filled may 
wisely be used in advance by the manufacturer or packer in order 
to ascertain if his package is violative of the law. 


Ce 8 al BL Reese 
LABELING EXEMPTIONS 


Relaxing regulations and statutory exemptions 


That strict compliance with each provision of the law is, in 
many instances, not only infeasible but impossible is self-evident. 
In many instances throughout the Federal Food, Drug, and Cos- 
metic Act, therefore, Congress has authorized the Federal Security 
Administrator to dispense with precise conformance under certain 
conditions. In a number of cases, moreover, the law explicitly 
exempts foods, which for a variety of reasons, are not consid- 
ered appropriate for the regulation imposed. Thus, either by the 
issuance of regulations relaxing the statutory requirements or by 
express provision of the statute, many food products are not sub- 
ject to the stringent control of the law. 

To enumerate these various exemptible provisions at this point 
is hardly necessary and would indeed be repetitious since they have 
not been neglected in our discussion of the particular clauses of the 
Act. This has been done in order that the reader may, in one 
place, find all the material relating to the subject. 

Certain blanket exemptions, authorized by Section 405 of the 
Act, have not however been previously considered, and the ensuing 
exposition will deal with these. 


Exemption during manufacturing and packaging processes 


The problem of labeling and packaging food, should it become 
necessary to move them in interstate commerce before they are 
processed, labeled, or repacked in final form, is answered by the 
exemption extended by the provisions of Section 405 of the Act. 
That this problem is a serious one becomes clear when it is realized 
that all food, as defined by the statute—and this includes articles 
of raw materials intended for use as a component of such products 
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—are subject to the requirements of the law when within Federal 
jurisdiction, despite the fact that they may not be intended for 
final distribution or trade. Thus a shipment across State lines 
from one plant to another of the same concern is ordinarily within 
the purview of the statute? And a food product transported in 
interstate commerce to another company, to be processed or 
packed, is likewise ordinarily subject to the penalties of the Acts 

The framers of the present statute, however, realizing the im- 
possibility of having each food product at every stage in its manu- 
facture labeled in accordance with the law, authorized the Federal 
Security Administrator to promulgate regulations, exempting 
from any labeling or packaging requirement of the Act, foods 
which are to be processed, labeled, or repacked in substantial quan- 
tities at establishments other than those where the articles have 
originally been processed or packed. 

Despite the phraseology of the statute, it has been ruled that the 
provision does not constitute a flat exemption of all bulk shipments 
from labeling requirements of any nature. The authority is vested 
in the Federal Security Administrator to set up reasonable limi- 
tations and safeguards. ‘Had Congress intended an outright ex- 
emption of bulk shipments from the labeling requirements without 
restrictive terms of any sort, * * * the law would have simply 
stated the exemption.” ® 

General regulations supplementing this provision have, as a mat- 
ter of fact, been promulgated and tend to restrict the exemption 
to a select category of cases. 

These provide, in brief, that foods in the course of being proc- 
essed and packaged are relieved of the necessity of complying with 
a number of the requirements of the statute. As we will see, the 
exemption permitted is allowed only under specified conditions, 
however, and a study of the regulations will make it clear that the 
exemption is applicable exclusively to those situations where strict 
compliance with the Act would be difficult, if not impossible. 


*Hipolite Egg Co. v. U. S., 220 U. S. 45 (1911); Philadelphia Pickling 
Co. v. U. S., 202 Fed. 150 (1913). 


* Arner Co,, Inc., v. U. S., 142 F.2d 730 (1944). 
* Ibid. 
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It is to be emphasized that the exemption extended by this pro- 
vision of the law contemplates either a maintenance of ownership 
of the food product during its interstate transportation to the 
establishment where it is to be labeled or packed, or a specific and 
formal agreement between the shipper and the consignee as to the 
manufacturing or packaging processes.* It is not intended to apply 
generally to the mere transportation and traffic of raw materials 
and various ingredients used in the manufacture of food products. 
These substances fall within the statutory definition of the term 
“food” and are consequently subject to all the pertinent provisions 
of the Act, without exception. The point was stressed by the Ad- 
ministration where a correspondent asked if the various ingredi- 
ents used in his plant could be purchased and shipped under code 
designation. He was advised by the Administration that its fa- 
miliarity with the legislative history of this particular section justi- 
fied it in concluding that it was not the purpose of Congress to 
have the exemptions authorized under Section 405 include the 
various raw materials used in the manufacture of food products. 
This section represents, according to the Administration, a legisla- 
tive sanction of an administrative practice, that prevailed under 
the old statute, of permitting the segregation in a central establish- 
ment of the output of various branches for labeling and such inci- 
dental processing as might be involved in the final preparation of 
an article for sale to the public. It was never intended, however, 
to authorize an exemption generally to various types of products 
used as ingredients in the production of articles subject to the 
Act.® 

Of course, if the food product otherwise falls within the scope 
of Section 405 of the Act, the use of code labeling is permissible.° 


Scope of exemption 


It is to be noted that the exemption, as contained in the law and 
general regulations issued in supplementation to this provision, is 
not absolute. That is to say that it does not exclude such food 

“TRADE CORRESPONDENCE 116 (1940). 


© TrapE CORRESPONDENCE 81 (1940). 
* TRADE CORRESPONDENCE 116 (1940). 
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products from every statutory requirement. Indeed, the exemption 
is wholly inoperative in many cases where the goods may prove 
violative of the Act. . 

With what labeling and packaging requirements are food prod- 
ucts coming under this provision relieved from compliance? Gen- 
erally speaking, these deal with those labeling essentials deemed 
necessary for the protection of the final purchaser of the article. 
Obviously, it is not important that statements, informative to the 
consumer, appear on goods in the process of its manufacture or 
packaging. Thus, in those cases that the manufacturer or packer 
has complied with the statutory and regulatory prerequisites, the 
food is granted an exemption from the necessity of : 


1. Stating that it is an imitation of another food; 

2. Bearing a label containing the name and address of the 
manufacturer, packer, or distributor, or an accurate statement of 
the quantity of the contents; 

3. Conforming to the definition and standard of identity, if it 
purports to be a food for which such a standard has been promul- 
gated ; °* 

4. Stating that it is substandard, if it purports to be a food for 
which a standard of quality has been issued and its quality falls 
below such standard; 

5. Stating that it is substandard, if it purports to be a food for 
which a standard of fill of container has been prescribed and the 
fill falls below such standard; 

6. Declaring its common or usual name, if an unstandardized 
food; 

7. Setting forth a list of the ingredients, if fabricated from two 
or more, and the food is unstandardized ; 

8. In the case of a food for which special dietary uses are 

“It is the Food and Drug Administration’s interpretation of this provision 
that actually the main purpose of the exemption with respect to Section 403(¢) 
was to make it unnecessary to label the product with the name specified in the 
standard. Although the Administration recognizes that the regulation as written 
does not specify Section 403(g)(2), as is done elsewhere, it believes this is 
clearly indicated by the statement “* * * from compliance with the labeling 


requirements of ** *.” This construction would compel such products to comply 
with the specifications of the food standards, despite the exemption, 
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claimed, stating requisite informative statements bearing upon its 
value for such purposes ; 

9. Disclosing the presence of any artificial flavoring, artificial 
coloring, or chemical preservative. 


The exemption granted by this provision of the law, on the 
other hand, does not extend to any adulterated and many fraudu- 
lently labeled food products. It does not prevent action, for ex- 
ample, against foods which consist in whole or in part of any 
filthy, putrid, or decomposed substances. Nor does it exclude the 
product from condemnation by reason of the fact that it is pack- 
aged in a container composed of any poisonous or deleterious sub- 
stance, which may render the contents injurious to health. At this 
point it is not essential to enumerate all those provisions of the Act 
to which a food may be subject, despite the fact that it otherwise 
comes within this statutory exemption, except to point out the 
danger of having such articles bear any labeling. For if they do, 
several important regulatory provisions immediately come into 
operation. The product is amenable, first of all, to the inhibition 
against false and misleading labeling. Secondly, it may not be 
offered under the name of another food; nor may its container be 
so made, formed, or filled as to be misleading. Finally, whatever 
mandatory information is placed upon the label is required to ap- 
pear conspicuously and legibly. 

It must be emphasized that the exemption under consideration 
is not available for the isolated or retail transaction. The statute 
refers to “substantial quantities,” and this indicates a wholesale 
operation. A further requirement imposed by the section is that 
the transportation be “in accordance with the practice of the 
trade.” In other words, the exemption cannot be utilized to evade 
the ordinary and customary application of the law. 

Moreover, the exemptions under consideration are, as we have 
noted, only available under two sets of circumstances. In the first 
case, the person or company who introduces the shipment into 
interstate commerce, must be the operator of the establishment in 
which the product is to be processed, labeled, or repacked. In ef- 
fect, this means an inter-company shipment across State lines, for 


616 FOOD REGULATION AND COMPLIANCE 


example, from one plant to another of the same company. It is to 
be noted that the regulations employ the term operator—not 
owner. Thus, if the second establishment is under the control and 
operation of the shipper, regardless of the fact that ownership may 
be in a subsidiary corporation, the exemption would be applicable. 

However, an “agent” is not deemed such an operator. Thus in 
a recent case The Arner Co., Inc. manufactured an article for Paul 
Case under a special formula owned by Case. The goods were 
shipped in bulk, unlabeled, to Case, upon whose premises they were 
seized. It was conceded that The Arner Co., Inc. did not operate 
the establishment where the goods were to be repacked; hence the 
exemption was not applicable. The claim made by Case, that he 
introduced the consignment into commerce through his agent, The 
Arner Co., Inc., was held untenable. “The exemption,” the lower 
court pointed out, “is to a qualified shipper, and the only shipper 
who can qualify is one who is the operator of the repacking 
plant.” 7 

The second case in which the exemption is available is when the 
processing or packaging is performed under contract. In this in- 
stance, the person first introducing the goods into interstate com- 
merce need not be the operator of the finishing establishment. 
However, there must be in existence a written agreement, executed 
by both parties and bearing their post-office addresses, relating to 
the work to be performed in connection with the food. This agree- 
ment, moreover, must contain definite specifications for the proc- 
essing, labeling, or repacking of the product—as the case may be— 
as will insure that the article will not be adulterated or misbranded 
within the meaning of the statute, upon the completion of the work 
contemplated. Should it fail to contain specifications as to the label 
of the retail package, it cannot be said to conform to the regula- 
tions.® 


* Arner Co., Inc. v. U. S., supra. 

* The agreement affords no protection where the proposed label would mis- 
brand the article. Trapr CoRRESPONDENCE 409 (1943). And in Barnes vy. U. Sa 
142 F.2d 648 (1944) it was held that liability under the Act could not be avoided 
by one who manufactures or Processes foods by the fact that the product 


conforms to an order and the labels describing the Product are supplied by the 
vendee, 
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It must be emphasized that the agreement should be specific in 
nature. The precise labeling to be placed upon the finished food 
product must, for example, be set forth. Thus it is insufficient to 
ship food to customers in an unlabeled condition with merely “sug- 
gestions” as to their labeling, since the statute obviously does not 
encompass such a situation.® 


Termination of exemption 


The exemption extended by Section 405 is operative during the 
time of introduction into, and movement in, interstate commerce, 
and the period during which the product is held in such packing or 
processing establishment. 

It is subject to being voided, or otherwise being terminated, 
under certain conditions, however. The regulations, it is to be 
observed, distinguish between an exemption which becomes void 
ab initio (from the beginning) and one which is considered to 
have expired. The distinction is important, since the liability in 
each instance differs considerably. An exemption which becomes 
void ab initio is construed never to have been in effect at any time. 
Consequently, each transportation of the food product is subject to 
scrutiny to determine whether the article was then in violation of 
the statute. On the other hand, an exemption which has expired 
is valid up to that point of time, and the acts previously performed 
have the immunity of this provision of the law. Violations com- 
mitted after the expiration are, of course, subject to the penalties 
of the Act. 

In what cases will an exemption be considered to have become 
void ab initio? First of all, where the final manufacturing or pack- 
aging establishment is under the operation of the person first in- 
troducing the articles into interstate commerce, the exemption is 
abrogated, if the food is adulterated or misbranded when it leaves 
the last plant. Likewise, when the processing is being performed 
under the provisions of a written agreement, and the shipper of 
the product refuses to make available a copy of the agreement for 
inspection by any officer or employee of the Federal Security 
Agency who requests it, the exemption is also rendered void from 


®TrapE CORRESPONDENCE 369 (1941). 
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the beginning. This refusal, obviously, casts doubt on the exist- 
ence of the contract. 

In this last connection it is to be noted that the exemption is 
voided only so far as the shipper who introduces the product into 
interstate commerce is concerned. The operator of the establish- 
ment, where the food is to be finally processed, labeled, or re- 
packed, is still protected by the existence of the agreement. Should, 
however, that person refuse to make available a copy of the con- 
tract, the exemption expires as to him. 

Again, the exemption is terminated by expiration in the event 
the food is adulterated or misbranded within the meaning of the 
Act when it is removed from the final processing plant. It is to be 
observed, however, that the original shipper of the article is not 
liable for such violation if he has otherwise fully complied with 
the provisions of the regulations. Under such circumstances it is 
clear that the final processor has, in effect, breached his contract 
with the party who had ordered the processing or labeling. 


Exemption for small open containers 


Continuing an administrative exception permitted under the 
prior Act, Section 405 of the Federal Food, Drug, and Cosmetic 
Act authorizes the Federal Security Administrator to promul- 
gate regulations exempting small open containers of fresh fruits 
and fresh vegetables from any labeling requirement of the stat- 
ute. The earlier ruling made in connection with similar prod- 
ucts is discussed at length in Chapter 10, above, and need not be 
repeated at this time. 

Regulations have been issued defining, first of all, a ‘‘small open 
container,” and secondly, specifying the extent and scope of the 
exemption. An open container is described as one of rigid or semi- 
rigid construction, not closed by lid, wrapper, or any other means. 
Such a receptacle is deemed to be ‘‘small,” in the terminology of 
the regulations, where the quantity of its contents is not more 
than one dry quart. 

The reason why this size was considered to be the dividing line 
between a “small” open container and a “large” one is interesting. 
It was selected primarily because of a court decision issued under 
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the Standard Container Act which held that its provisions do not 
apply to small containers of tree fruits or grapes.1° As a conse- 
quence of that decision, various odd-sized containers appeared on 
the market. These, for example, contained 1-1/3 quarts, 1-5/6 
quarts, or 2% quarts. The Administrator felt that the failure to 
declare the quantity of contents on these odd-sized containers 
would not give the average purchaser adequate information, since 
the public has learned to expect sizes of so-called “till” baskets to 
be in even multiples of quarts. Were such containers included in 
the exemption extended to “small open containers” it would be 
tantamount to leaving the consumer in complete ignorance as to 
the quantity of the contents. To counteract the results of the de- 
cision mentioned, therefore, the exemption is limited to one quart 
sizes. 

However, despite this limitation, the Food and Drug Adminis- 
tration has declared that it will not institute action against fruits 
and vegetables in open containers between one quart and four 
quarts in capacity for failure to be labeled with the quantity of 
contents and other mandatory label information, provided they are 
in even multiples of one quart, that is, two, three, or four quarts. 
In effect, this extends the definition of “small” to include all con- 
tainers of four quarts or less, in the proper circumstances.” 

The exemption extended is itself limited to only a few labeling 
provisions of the Act. Thus such a container is not required to 
comply with the necessity of setting forth: 

1. The quantity of the contents ; 

2. The name and place of business of the sponsor ; 

3. The name of the food specified in the definition and standard 
of identity, in case it is standardized. 

4. Its common or usual name, should it be unstandardized. 

It must be further noted that the exemption is granted only 
upon condition that if two or more of such containers are enclosed 
in a crate or other shipping package, such crate or package bear 
labeling showing the number of the containers enclosed therein, 
and the contents of each container, such as “6—1-QT. TILLS.”’ 


1. S. vy. Resnick, 299 U. S. 207 (1936). 
4 TRApE CORRESPONDENCE 274 (1940). 
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Abbreviations, 
ment, 276 

Acetic acid as vinegar, 431 

Accompanies, defined, 121 

Address of sponsor, 242, 248 

Adequate descriptive label, 103 

Adermin, 492; see Pyridoxine 

Adulterated butter, defined, 
taxes, 57 

Adults, 511 

Advance approval of labels, 109 

Advertisements, 121; false and mis- 
leading, 59; and labeling, 123; as 
offering, 299 

Agar-agar, 230, 497 

Age groups, 511, 515 

Agricultural Appropriation Act, 303 

Agricultural Marketing Administra- 
tion, 206, 348 

Agricultural Marketing Service, 206, 
348 

Albacore, 184 

Alcoholic beverages, 64; approval of 
labels, 113; Federal Alcohol Ad- 
ministration Act, 40 

Alfalfa, grade standards, 384 

All fruit flavors, 132 

Allspice, 470 

Allergy, 411, 496 

Almond flavoring extract, 471 

Almonds, package form, 232 

Alpha-carotene, 488, 520 

Alpha tocopherol, 493; see also Vi- 
tamin E 

Alternative designations, 447; net 
weight statement, 276 

Alum in sour salt, 180 

Amber fish, 185 

Ambiguity, in common or usual 
name, 425; in content statement, 
272, 276; in declaration of artificial 
flavoring, 542; in labeling, 130 

American cheese, 327; see also 
Cheddar 


net content state- 


56; 
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American Medical Association, 9, 
501 

American Pomological Society, 313 

Ammonia in candy, 444 

Amount of artificial coloring, 546; 
of artificial flavoring, 539; of 
chemical preservative, 550; of in- 
gredients, variations in, 172 

Anchovies, California, 183; salt, 444 

Animal foods, 73, 219; drugs in, 86; 
labeling of, 74; medicinal mix- 
tures, 85 

Anise, 470, 471, 472; sweet, grade 
designations, 209; grades, 354 

Aniseed, 470; Star, 470 

Antipasto, as common or usual 
name, 429; as English term, 571; 
ingredient statement of, 442; label 
on, 558 

A.O.A.C., 305; chick units, 522; see 
also Association of Official Agri- 
cultural Chemists 

A-1, 135, 436 

Apparent displacement 
method, 609 

Apple barrel, 267 

Apple vinegar, 178; cider vinegar, 
178 

Apple butter, 324; caramel coloring 
in, 402; can sizes and weights, 
592 

Apple juice, canned, 193; can sizes 
and weights, 592; grade designa- 
tions, 209; grades, 362; purchase 
specifications, 368 

Apple Standards Act, 40, 407 

Apples, canned, 195; can sizes and 
weights, 592; grade designations, 
209; grades, 362; purchase specifi- 
cations, 368; dried, 193; grade 
designations, 209: grades, 364; 
purchase specifications, 368; for 
canning, grade designations, 209; 
grades, 357; evaporated, 189; ex- 
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port of, 38; fresh, in barrels or 
boxes, 227; content statement, 
260; grade designations, 209; 


grades, 354; State grade stand- 


ards, 350 

Applesauce, canned, can sizes and 
weights, 592; grade designations, 
209; grades, 362; purchase specifi- 
cations, 368 

Approval of labels, Bureau of In- 
ternal Revenue, 113; Federal 
Trade Commission, 111; Food and 
Drug Administration, 109, 112; 
Meat Inspection Division, 112 

Apricot, canned, 193; can sizes and 
weights, 592; diained weight com- 
putation, 256; grade designations, 
209; grades, 362; McNary-Mapes 
standard, 22; purchase specifica- 
tions, 368; solid pack, 190; stand- 
ard of fill, 340; standard of identi- 
ty, 323; standard of quality, 334; 
dried, grade designations, 209; 
grades, 364; purchase specifica- 
tions, 368; size, 192; fresh, content 
statement, 260; grade designa- 
tions, 209; grades, 354; in small 
open containers, 269 

Artichokes, canned, citric acid in, 
548; grade designations, 209; 
grades, 354; net contents, 272; 
standard of identity, 325 

“Artificial,” 287 

Artificial coloring, amount of, 546; 
defined, 544; exemption, 552; la- 
beling necessary, 551; in meats, 
537, 545; in standardized foods, 
402, 546; statement of, 545; in to- 
mato products, 402 

Artificial flavoring, 169; amount of, 
539; artificially made, 538; in but- 
ter, 172; defined, 538; exemptions, 
552; labeling necessary, 551: in 
meat products, 537; statement of, 
540 

Ascorbic acid, 490; see also Vitamin 


Association of Official Agricultural 
Chemists, 6, 11 

Assorted fruit flavors, 132 

Assortments, variations in ingredi- 
ents of, 463 

Asparagus, canned, 193; can sizes 


and weights, 597; grade designa- 
tions, 209; grades, 362; identity of 
tips, 403; net contents, 269; pur- 
chase specifications, 367, 368; 
standard of identity, 325; fresh, 
grade designations, 209; grades, 
354; frozen, grade designations, 
209; grades, 365; purchase speci- 
fications, 368; green, for canning 
or freezing, grade designations, 
209; grades, 357;  Plumosis, 
grades, 354 

Attu-fish, 187; -greenling, 187; 
mackerel, 187 

Atka-fish, 187; -greenling, 187 

Atlantic salmon, 185 

Atmospheric variations, 281 

Attar of roses, essential oil, 472 

Average quantity, 279, 280 

Avitaminosis, 487 

Avitamic acid, 490; see also Vitamin 
C 

Avocados, maturity and freezing of, 
312 

Avoirdupois weight, 265, 266 

Ayds candy, as food title, 161 


Background, label, 103 

Bacteria count, imported milk and 
cream, 42 

BAI Order 211, 36 

“Baked,” 189 

Bakery goods, assorted, 464; en- 
riched, 482 

Baking, effect on vitamin content, 
505; eggs in, 454; powder, change 
in formula of, 163 

Barataria shrimp, 196 

Barley, grade standards, 382; grain 
standards, 43; weight per bushel, 
268; sugar, 429 

Barrel, 266; see also Standard Bar- 
rel Act 

Barrelled fruits and vegetables, 
grade standards, 358 

Basil, flavoring extract, 471 

Bay leaves, 470 

Beans, 180; labeling of, 424: varie- 
ties, 180, 181; canned, size, 104; 
dried, in package form, 230; dry, 
grade designations, 209: grades, 
387; in package form, 231; ware- 
house regulations, 52; dry, canned, 
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grade designations, 209; grades, 
362; purchase specifications, 368; 
dry edible, grade standards, 386; 
faba, grade designations, 209; 
grades, 354; fresh, isi pod, content 
statement, 260; green, canned, can 
sizes and weights, 597; standard 
of identity, 325; lima, canned, 
can sizes and weights, 597; 
grade designations, 210; grades, 
362; purchase specifications, 368; 
size, 367; standard of identity, 
325; lima, dry, grade designations, 
210; lima, fresh, grade designa- 
tions, 209; grades, 354; lima, 
frozen, grade designations, 210; 
grades, 365; purchase specifica- 
tions, 368; kidney, can sizes and 
weights, 597; oven-baked, can 
sizes and weights, 597; pinto, la- 
beling of, 425; with pork or sauce, 
424, 459; can sizes and weights, 
597; shelled, standard of identity, 
325; snap, canned, grade designa- 
tions, 210; grades, 362; purchase 
specifications, 368; snap, for can- 
ning or freezing, grade designa- 
tions, 210; grades, 357; snap, 
fresh, grade designations, 210; 
grades, 354; snap, frozen, grade 
designations, 210; grades, 365; 
purchase specifications, 368; soy- 
beans, grade designations, 210; 
see also Soybeans; sprouted, 
canned, standard of identity, 325; 
wax, can sizes and weights, 597; 
standard of identity, 325 

Beef, carcass, grade designations, 
210; grades, 387, 389; OPA 
grades, 388; mixtures, 53; tongue 
in agar-agar jelly, 255 

Beer, 64 

Beet greens, canned, standard of 
identity, 325 

Beets, net contents, 269; bunched, 
grade designations, 210; grades, 
354; canned, can sizes and 
weights, 597; grade desigrations, 
210; grades, 362; purchase speci- 
fications, 369; standard of identity, 
325; short-trimmed tops, grade 
designations, 210; grades, 354; 
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topped, grade designations, 210; 
grades, 354 

Benne oil, 427 

Benzoate of soda, 15, 550; in tomato 
catsup, 550 

Berries, content statement, 260; in 
small open containers, 269 

Best, as representation, 135 

Beta-carotene, 488, 520 

Beverage, eggs in, 456; base, 436; 
carbonated, nonalcoholic, exemp- 
tion of, 417, 419; identity of, 420; 
phosphate, 180 

Biotin, 493 

Birch beer, 421 

Birthday cake letters, net content, 
271 

Blackberries, canned, 195; can sizes 
and weights, 592; grade designa- 
tions, 210; grades, 362; purchase 
specifications, 369; fresh, grade 
designations, 212; grades, 355 

Black-eye peas, standard of identity, 
325 

Black-fin, 187 

Black pepper, 470 

Blackstrap molasses, 73 

Black tea, 49 

Bleached ginger, 470 

Bleaching substance, 472 

Bloaters, 187; smoked, net contents, 
272 

Blown-in-the-bottle statements, 565 

Blueberries, canned, can sizes and 
weights, 592; as _ huckleberries, 
427 

Blueback salmon, 185 

Blue-fin, 187; tuna, 184 

Body weight, label statement, 527 

Bologna, 202 

Bombay mace, 218 

Bonita or bonito, 185 

Booklets, as labeling, 120 

Boric acid, 5, 71; compound, 146, 
150 

Boston butts, 202 

Bottles, deceptive, 578, 579; label- 
ing, 565 

Bottom of container, 565 

Boxes, labeling, 563 

Boysenberries, can sizes and weights, 
592 

Bran, 179 
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Brand name, 103; as common or 
usual name, 423, 426, 436; geo- 
graphical name as, 204 

Brano flakes, 159 

Braunscheiger sausage, 202 

Breads, 332; exemption, 416; label- 
ing of, 434, 437; laxative in, 85 

Breakfast cocoa, 332 

Bred-Spred, 295, 394 

Brick cheese, in package form, 232, 
235 

Brie cheese, in package form, 235 

Brine, as ingredient, 444; in net 
weight, 252 

Bristol formula, 585 

Broccoli, bunched, grade designa- 
tions, 210; grades, 354; canned, 
standard of identity, 325; frozen, 
grade designations, 210; grades, 
365; purchase specifications, 369 

Broken grapefruit sections, 431 

Bromated flour, standard of iden- 


tity, 330; whole wheat flour, 
standard of identity, 330 

Brown beauty beans, 425 

Brussels sprouts, can sizes and 


weights, 597; standard of identity, 
325 

Brunswick stew, 202 

Buckwheat, weight per bushel, 268; 
flour, 330 

Bulk shipments, 229, 414, 612 

Buns, see Breads 

Bureau of, Agricultural Economics, 
206, 346; Animal Industry, 41, 
348; Chemistry, 11; Internal Rev- 
enue, 41; Markets, 346; Plant In- 
dustry, 313 

Bushel, 266 

Butt, 430 

Butter, 66, 169; artificial color in, 
537, 553; artificial flavor in, 1723 
imitation, 292; as oleomargarine, 
53; net contents, 282; standards 
for, 18, 312; as shortening, 434; 
Victory spread, 295; adulterated, 
56; cracker, 434; cream loaf, 435; 
creamery, grade designations, 210; 
grades, 378, 381; enforcement of 
definition, 407; -flavored cookies, 
434, 461; fruit, see Fruit butter; 
nut bread, 437; process or reno- 
vated, 5, 36; sticks of, package 
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form, 239; in tubs, package form, 
228 

Butter beans, 181; labeling of, 426; 
see also Lima beans 

Butter fat, 46 

Butterine, 53 

Buttermilk, 46; identity, 178; grade 
designations, 210; chocolate, 332; 
coating, 332; condensed, imported, 
41 

Buying specifications, 365, 372 

By-products, labeling of, 219 


Cabbage, canned, can sizes and 
weights, 597; standard of identity, 
325; fresh, grade designations, 
210; grades, 355; net contents, 
269; for processing, grade desig- 
nations, 210; grades, 357 

Caffeine, tea for, 48 

Cake letters, net contents, 271 

Cala, 430 

Calciferol, 490 

Calcium, 331, 494, 495, 509; daily 
minimum requirements, 512; food 
sources of, 506; pantothenate dex- 
trorotatory, 492; see also Panto- 
thenic acid; propionates, 327 

Calico salmon, 185 

California, anchovies, 
beans, 181 

Calf carcass, grade designations, 
217; grades, 387, 389; see also 
Vealers 

Camembert cheese, in package form, 
235, 236 

Can, as index of quantity, 338; sizes, 
592; average servings, 105; con- 
tents in cups, 105 

Canada, imports of milk from, 43 

Candy, 89; ammonia in, 444; eggs 
in, 455; net contents, 271; penny 
goods, 239; boxes, 577, 584; slack- 
filled, 591; glaze, 71, 445; mixed, 
labeling of, 132 

Cane and maple sirups, 461; labeling 
of, 158 

Canned, foods, warehouse regula- 
tions, 52; fruits and vegetables, 
can sizes and weights, 592; grade 
standards, 358 

Canner, as manufacturer, 247 

Canning, effect on vitamin content, 


183; pink 
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504; products intended for, grade 
standards, 357 
Cantaloupes, grade designations, 
210; grades, 355; maturity and 
freezing of, 312; net contents, 269 
Cape lobster, 187 


Ceylon cinnamon, 470, 471, 472 

Champagne, 196; article sold as, 
298; imitation, 574 

Champyne Americaine, 160 

Charcoal, 72 

Cheddar, 175, 553; grade designa- 


Capers, 470 

Capsules, as food, 88 

Caramel, as artificial color, 544, 545; 
coloring, in apple butter, 402 

Caraway, 470; seed, 470 

Carbohydrate preparations, 86 

Carbon dioxide, as preservative, 547 

Cardamon, 470 

Carrots, bunched, grade designa- 
tions, 210; grades, 355; canned, 
can sizes and weights, 597; grade 
designations, 210; grades, 362; 
purchase specifications, 369; stand- 
ard of identity, 325; fresh, net 
contents, 269; and peas, 404; for 
processing, grade designations, 
210; grades, 357; short-trimmed 
tops, grade designations, 210; 
grades, 355; topped, grade desig- 
nations, 210; grades, 355 

Carton, as package form, 238; out- 
side, 580 

Casabas, net contents, 269 

Casein, 86 

Cassava, 179 

Cassia, 470, 471 

Catchup, see Catsup 

Cattle, feeder and stocker, grade 
designations, 211; food, 86; slaugh- 
ter, grade designations, 211 

Cauliflower, canned, can sizes and 
weights, 598; standard of identity, 
325; fresh, grade designations, 
211; grades, 355; net contents, 
269; frozen, grade designations, 
211; grades, 365; purchase speci- 
fications, 369 

Caviar, 187, 418 

Cayenne, 470; pepper, 470 

Celery, canned, standard of identity, 
325; rough, fresh, grade designa- 
tions, 211; grades, 355; net con- 
tents, 269; essential oil, 472; flav- 
oring extract, 471; seed, 470 

Certified color, 545 

Cevitamic acid, 490; see also Vita- 
min C 


tions, 211; grades, 378; grading 
of, 378; package form, 235; pep- 
per in, 154, 175; standard of iden- 
tity, 327 


Cheese, artificial coloring in, 537, 


553; in boxes, package form, 228, 
235; defined, 58; exemptions to, 
417, 419; standard of identity, 
326, 327; filled, see Filled cheese; 
flavored, crackers and peanut but- 
ter, 445; flavoring, 58; American 
cheddar, grade designations, 211; 
grades, 381; grade standards, 378; 
Swiss, 199 


Chemical preservatives, 536; amount 


of, 550; defined, 546; exemptions, 
552; labeling necessary, 551; in 
meat products, 537; standardized 
foods, 550; statement of, 549; see 
also Preservatives 


Cherri-berri, 437 
Cherries, canned, extra large, 191; 


misleading vignette on, 155; 
standard of fill, 340; standard of 
identity, 323; standard of quality, 
334, 335; substandard, 406; choco- 
late covered, packing of, 583; 
fresh, content statement, 260; ma- 
chine pitted barreled, grade desig- 
nations, 211; grades, 362; Maras- 
chino, 201, 428; pitted, canned, 
190; can sizes and weights, 593; 
net weight statement, 253; pitted 
suphured, barreled, grade desig- 
nations, 211; grades, 358; red sour 
pitted, canned, grade designations, 
211; grades, 362; McNary-Mapes 
standard, 22; purchase specifica- 
tions, 366, 369; red sour pitted, 
frozen, grade designations, 211; 
grades, 365; purchase specifica- 
tions, 369; red sour for manufac- 
ture, grade designations, 211; 
grades, 357; sweet, canned, grade 
designations, 211; grades, 362; 
McNary-Mapes standard, 22; pur- 
chase specifications, 366, 369; 
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sweet, fresh, grade designations, 
211; grades, 355; sweet for export 
or sulphur brining, grade designa- 
tions, 211; grades, 357; in sulphur 


dioxide brine, warehouse regula- © 


tions, 52; unpitted canned, can 
sizes and weights, 593; unpitted 
sulphured barreled, grade desig- 
nations, 211; grades, 358 

Chewing gum, 175, 412, 466; char- 
coal in, 72; as food, 70, 71; 
ingredient list, 452; labeling of, 
132; laxative in, 81 

Chick unit, 522 

Chicken, grade designations, 215; 
grades, 380, 381; labeling of, 424; 
noodle dinner, 432, 460, 586 

Chicory, grade designations, 212; 
grades, 355; package form, 232 

Children, 511 

Chili con carne, can 
weights, 599 

Chinook salmon, 185, 186 

Chlorine, 331, 494 

Chocco-Yeast, 160 

Chocolate, dressing, 458; liquor, 332; 
sweet, exemption of, 417 

Cho-co-malt, 160 

Choice, as grade designation, 359; 
grade beef, 388 

Choline, 493 

Chowchow, net weight, 253 

Chum salmon, 185, 186 

Churning cream, grades, 377 

Cider vinegar, 178, 218, 433 

Cinnamon, 470 

Circular, as labeling, 120; No. 19, 6 

Cisco, 186, 187 

Citric acid, as chemical preservative, 
548 

Citrin, 494 

Citrus fruits, grade designations, 
211; grades, 355; Indian River, 
195; maturity and freezing of, 312 

Clam, chowder, can sizes and 
weights, 600; juice, can sizes and 
weights, 600 

Clams, canned, 417; can sizes and 
weights, 600; drained weight, 256; 
net contents, 253 

Clover hay, grades, 383 

Cloves, 470 

Club soda, 419 


sizes and 
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Coal-tar dyes, 544 

Coarse ground wheat, 330 

Cobalt, 495 

Cocktail, fruits, see Fruit cocktail; 
mixer, 288 

Cocoa, 332; Old English, 176 

Cocoanut, candy, 177; oil, 439; pre- 
pared or shredded, 176; stearine, 
439 

Cod, liver oil, 520; A.O.A.C. units, 
522; red, 183 

Code designation, 613 

Coffee, 175; Java and Mocha blend, 
533; cream, see Light cream; es- 
sence, 218; green, package form, 
228 

Coho salmon, 185, 186 

Colby cheese, standard of identity, 
oer 

Cold-pack fruit, warehouse regula- 
tions, 52 

Collards, canned, standard of iden- 
tity, 325 

Colon food, 88 

Color, 103 

Coloring, bleaching substances as, 
467, 472; deceptive, 153; artificial, 
see Artificial coloring; materials, 
as foods, 71 

Comb honey, net weight, 251 

Combination, food and drug, 80; 
name and ingredient list, 422, 458; 
of standardized foods, fill of, 405; 
identity of, 404; quality of, 405 

Commercial quarts, 258 

Commissioner of Food and Drugs, 
30 

Commodity Exchange Act, 349, 350 

Common or usual name, 156, 409, 
423; ambiguous, 425; brand name 
as, 423, 436; consumer usage, 428; 
defined, 423; geographic names 
as, 426; meats, 422; selection of, 
430; must be specific, 424; statu- 
tory requirement, 422; synony- 
mous, 427; trade name as, 423; 
varietal names, 424 

Competition, unfair, 59 

Compound white pepper, 132 

Computation of net weight, 251 

Concentrated, fruit juices, 441; milk, 
standard of identity, 327 
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Condensed, buttermilk, imported, 
41; milk, plain, standard of iden- 
tity, 327; milk, sweetened, stand- 
ard of identity, 328; milk with 
corn sirup, standard of identity, 
328 

Condiments in animal foods, 86 

Condition, 188 

Confectionery, see Candy 

Container, in buying specification, 
366; deceptively formed, 579; de- 
ceptively made, 577; defined, 116; 
outside, 117; misleading, 574, 576; 
fill of, standards of, 337; immedi- 
ate, 227; small open, 269; defined, 
618; exemption, 618 

Contents, net, 250; statement of, 169 

Contract, processing, 616 

Consequences, from use, 150 

Consumer, understanding, spices, 
coloring, and flavoring, 468; us- 
age, 257, 428 

Cookies, assortments of, 463; butter 
flavored, 434, 461 

Cooking, effect on vitamin content, 
504; fats, 153 

Copper, 478, 495, 516 

Cordials, 64 

Coriander seed, 470 

Corn, canned, 297; Fancy flavor 
brand, 207; Fancy quality, 408; 
on-the-cob, canned, can sizes and 
weights, 598; count, 270; cream 
style, canned, grade designations, 
211; purchase specifications, 360, 
362, 366, 369; cream style and 
whole grain, can sizes and 
weights, 598; field, labeling of, 
434; yellow variety, 401; field, 
canned, standard of identity, 325; 
golden, 434; grain standards, 43; 
green, grade designations, 211; 
grades, 355; ground ear, 219; 
Maine style, 200; Maryland style, 
net weight statement, 253; meal, 
330; oil, 433; shelled, grades, 382; 
sirup, condensed milk, standard of 
identity, 328; soundness in, 351; 
sweet for canning, grade designa- 
tions, 211; grades, 357; vacuum 
pack, can sizes and weights, 598; 
white sweet, canned, standard of 
identity, 325; whole grained style, 
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canned, grade designations, 211; 
grades, 362; purchase specifica- 
tions, 366, 369; whole-grain, 
frozen, grade designations, 211; 
grades, 365; purchase specifica- 
tions, 369; yellow sweet, canned, 
standard of identity, 325; weight 
of bushel, 268 

Cornstarch, 150, 222, 458 

Cottage cheese, package form, 325; 
standard of identity, 327; in tubs, 
package form, 228, 234 

Cottonseed, warehouse regulations, 
52; cake, 173; feed, 179; hull bran, 
179; hulls, ground, 179; meal, 173; 
oil, 170; as packing media, 448; in 
tanks cars, 229 

Count, 361; in buying specifications, 
366; numerical, 270; goods, net 
contents, 271 

Country, as representation, 138 

Cowpea hay, grades, 384 

Cows’ milk, enriched, 524 

Crabmeat, 195; brine in, 444 

Cracked wheat, standard of identity, 
330 

Cranberry, barrel, 268; sauce, can 
sizes and weights, 593 

Crawfish, 187 


Cream, cheese, in package form, 
235; standard of identity, 327; 
churning, grades, 377; class of 


food, standard of identity, 327; 
homogenized, 189; Milk Ordi- 
nance and Code, 46; sour, import- 
ed, 41; sweet, grades, 212; soda, 
421; of tartar, 69, 78, 163; see also 
Import Milk Act 

Creamed cottage cheese, standard of 
identity, 327 

Crown, as label, 565 

Crude fiber, 529 

Crushed wheat, standard of identity, 
330 

Cucumbers, fresh, content state- 
ment, 260; greenhouse, grade des- 
ignations, 212; grades, 355; 
slicing, grade designations, 212; 
grades, 355; for pickling, grade 
designations, 212; grades, 357 

Cumin seed, 470 

Cupful, as unit of volume, 104 

Curcuma, 470 
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Custard, 175, 222 

Currant jelly, 182 

Currants, canned, can sizes and 
weights, 593; fresh, content state- 
ment, 260; in small, open con- 
tainers, 269; Zante, dried, grade 
designations, 212; grades, 364; 
purchase specifications, 369 

Cutout weights, 252, 338; see also 
Drained weight 

Cryptoxanthin, 488, 520 


Daily allowances, recommended, 477 

Dairy, Export Act, 36; products, 
grades, 377; standard of identity, 
326 

Daisy, 430 

Dandelion greens, canned, standard 
of identity, 325 

Dangerous potentialities, 151 

Deceptive, containers, 577, 579; imi- 
tations, 289; labeling, see False 
and misleading representations; 
packaging, 574 

Declaratory judgment, 110 

Defatted milk solids, 31, 328 

Deficiency disease, 487 

Definitions, food, see Food Stand- 
ards; and standards of identity, 
defined, 311 

Dehydration, effect on vitamin con- 
tent, 504 

Delight, 430 

Denaturants, 91, 92, 93 

Denaturing, 73, 91; against human 
use, 74; dry egg albumen, 93; 
eggs, 93; ethyl alcohol, 93; meats, 
93; vegetable oils, 93 

Depth gage method, 603 

Desserts, frozen, 46 

Dewberries, grade designations, 212; 
grades, 355 

eb ns added, 440; and pectin, 

Diabetic foods, 528 

Diet in disease, 476 

Differences of opinion, 145 

Dill seed, 470 

Dilution, 217, 440 

Direct measurement method, 608 

Direction, for use, 533; sheets, as 
labeling, 120 
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Disease, deficiency, 487; diet in, 476; 
in labeling, 223 

Display package, as container, 118 

Distilled vinegar, 428, 433 

Distributor, 243, 245 

Dividers, box, 583 

Division of Chemistry, 11 

Dog, food, 450; water in, 442; sal- 
mon, 185 

Dosage, forms, 89; 
520, 532 

Dough, water in, 442; conditioner, 
450 

Doughnuts, enriched, 482 

Drained weight, 252, 253, 338, 361; 
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vitamin, 


in buying specifications, 366; 
methods of computing, 255 

Dried, eggs, as ingredient, 454; 
standard of identity, 329; egg 


yolks, standard of identity, 329; 
fruits, 66; grades, 363; standards 
for, 312; warehouse regulations, 
52; skim milk, 428; grades, 378; 
vegetables, standards for, 312; 
whey, 332; whole eggs, standard 
of identity, 329; whole milk, 
grades, 378; yolks, standard of 
identity, 329 

Drugs, in animal foods, 86; combi- 
nation food and, 80; defined, 75; 
official preparations as, 75, 79; 
physiological preparations, 76; 
special dietary foods as, 531; 
water as, 76 

Dry, beans, warehouse regulations, 
52; commodities, weight of, 263; 
egg albumen, denaturing of, 93; 
measure, 263, 266; Table of, 268; 
pints, 266; quarts, 266 

Drying, effect on vitamin content, 
504 

Ducks, grade designations, 
grades, 380, 381 

Dulcin, 497 

Durum flour, standard of identity, 
330 

Dump fill method, 607 

Dyes, as denaturants, 93 
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Edam cheese, package form, 236 
Effervescent pectin, 436 

Efficacy of product, 151 

Eggno, 221 
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Egg, albumen, dry, denaturing of, 
93; substitutes, 220; white, 455; 
yolk, as ingredient, 455; standard 
of identity, 329 

Eggplant, grade designations, 212; 
grades, 355; net contents, 269 

Eggs, as drug, 78; grades, 379; as 
ingredient, 454; in noodles, 460; 
Specials, 207; standard of identity, 
329; cold storage, labeling of, 138; 
misleading name, 156; individual 
shell, grade designations, 212; 
grades, 381; inedible, as feed, 73; 
unfit, denaturing of, 93; labeling 
of, 92; for tanning, 90 

Emergency Price Control Act, 358 

Endive, grade designations, 212; 
grades, 355 

Energy, as claim, 84 

Enforcement of, standards of fill, 
406; standards of identity, 392; 
standards of quality, 405; other 
standards, 407 

English language, 570 

Enrichment, 441, 481 

Enriched, bread and rolls, 333; bro- 
mated flour, standard of identity, 
330: cows’ milk, 524, 527; evap- 
orated milk, 524; farina, standard 
of identity, 330; flour, standard of 
identity, 330; foods, 480; self-ris- 
ing flour, standard of identity, 330 

Entire wheat, bread, 332; flour, 
standard of identity, 330 

Envelope, flap of, 557; as package, 
227 

Ergosterol, 490 

Escarole, grade designations, 212; 
grades, 355 

Essential oils, commonly known, 
472; of spice, 469 

Ethyl alcohol, denaturing, 93 

Evaporated, apples, 189; milk, 416; 
standard of identity, 327; milk, en- 
riched, 483, 524, 527 

Evaporation, 282 

Evidence, grade certificates as, 345 

Excipients, 450 

Exempt, foods, 415; identity of, 418; 
ingredients, 421 

Exemptions, ingredient statement, 
457: meat and meat products, 66; 
scope of, 613; small open contain- 
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ers, 618; termination of, 617; label, 
569, 611 

Expansion of product, 601 

Export, of apples and pears, 38; of 
dairy products, 36; net contents, 
oft Apple and Pear Act, 38, 353, 

Expressions of opinion, 141 

Extent of net content variations, 
282 

Extra, large cherries, 191; Standard, 
as grade, 359 

Extracted honey, 432 

Extracts, 417, 420 


Fabricated, defined, 439 

Facing, 586 

Failure to, conform to standardized 
specifications, 396; to label, 99; to 
reveal facts, 148 

False, defined, 125; advertisements, 
59, 60; labeling, 103, 168; collat- 
eral, 170; types of, 170; as viola- 
tion of food standards, 390; name 
and address, of sponsor, 243; opin- 
ions, 141 

Family whitefish, 186 

Fancy, as grade designation, 136, 
359; mixed nuts, 205 

Farina, standard of identity, 330; en- 
riched, 309 

Farm, as representations, 138; prod- 

' ucts, standardization of, 303 

farmer cheese, in wooden cases, 228, 
234 

Fat, cooking, 153; as oleomargarine, 
53 

Federal, Alcohol Administration 
Act, 40; Filled Cheese Act, 57; 
Filled Milk Act, 47; Food and 
Drugs Act, 9, 15; Food, Drug, 
and Cosmetic Act, 26; inspection 
service, 51; Security Agency, 30; 
Administrator, exemptions pro- 
mulgated by, 466; Trade Commis- 
sion, 59, 65; specifications, 350 

Feed oats, grades, 382 

Feeding oat meal, 219 

Fennel seed, 470 

Fermented milks, 86 

Feterita, 178 

Fictitious name of sponsor, 243 

Field, corn, canned, standard of 
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identity, 325; peas, canned, stand- 
ard of identity, 325 

Fill of container, 339, 361; of com- 
bination standardized foods, 405; 
proper amount of, 587; under Mc- 
Nary-Mapes amendment, 2a 
methods of determining, 407, 602; 
standards of, 337; substandard, 
342; see also Standards of fill of 
container 

Filled cheese, 57; defined, 58; label- 
ing of, 58; packaging of, 58; taxes 
on, 58 

Filled milk, 47, 295 

Fillers, 450 

Figs, Smyrna, 198; canned, can sizes 
and weights, 593; Kadota, canned, 
grade designations, 212; grades, 
362; purchase specifications, 369 

Finest, as representation, 135 

Fish, in brine, 253; fat, 53; fillets, 
426; fresh, in barrels, package 
form, 229; frozen, in package 
form, 230; liver oils, 448, 485; oil, 
53; roe, exemption, 417, 418; saus- 
age, 153 

Fixative, 539 

Flavoring, 467, 471; imitation, 286, 
464, 468; labeling of, 446; straw- 
berry, 293; synthetic, 294; worth- 
less, 296; artificial, 287, 471; see 
also Artificial flavoring; extracts, 
133, 471 

Flaxseed, 43, 382 

Flour, 179; enriched, 482; graham, 
178; standard of identity, 330 

Fluid ounce, 264 

“luorine, 496 

“Flavored with,” 462 

Food, animal, 73, 85; combination 
food and drug, 80; defined, 69; 
definitions, 302; denatured, 73; 
drugged, 85; and drugs, 75; health, 
82; infant, 496; medicated, 84; 
pills as, 88; staples, 87; technical 
products, 90; therapeutic, 86; value, 
71; Distribution Administration, 
206, 348; and Drug Administra- 
tion, 11, 30; Drug and Insecticide 
Administration, 11; and Nutri- 
tion Board, 477; Products Act 
of 1917, 303; standards, 176, 302; 
authority to promulgate, 308; Cir- 


cular No. 19, 6; factors in formu- 
lating, 313; formulation of, 314, 
321; for fruit and fruit products, 
323; procedure in establishing, 

- 314, 321; restrictions concerning, 
312; types of, 311; violation of, 
390; see also Standards of identity, 
fill, and quality; Standards Com- 
mittee, 316, 317; investigations of, 
318 

Foreign, language, 570, 571; prod- 
ucts, 153 

Form, net content statement, 275 

Formula, disclosure of, 411; changes 
in, 162; manufacturing, 442 

Fortified, foods, 481; waters, 191 

Fractional terms, in content state- 
ments, 273 

Frankfurters, 202; in brine, 255 

Freezer as manufacturer, 247 

Freezing, effect on avocados, 312; 
cantaloupes, 312; citrus fruits, 312; 
melons, 312; vitamin content, 504; 
products intended for, grades, 357 

Fresh, fruits, 66; standards for, 312; 
grades of, 353; as representation, 
137; vegetables, standards for, 
312; grades of, 353 

Freight cars, 229 

Frozen, confection, 421; custard 
333, 466; exemption of, 417; des- 
serts, 46; egg yolks, standard of 
identity, 329; eggs, as ingredient, 
454; standard of identity, 329; 
foods, labeling of, 138; net weight 
of, 265; fruits, grades, 364 

Fruit, butters, standard of identity, 
324; cocktail, canned, can sizes 
and weights, 593; grade designa- 
tions, 212; grades, 362; purchase 
specifications, 369; standard of 
fill, 340; standard of identity, 323; 
drops, labeling of, 203; filler, 450; 
flavors, 132; and fruit products, 
standards issued for, 323; jellies, 
see Jellies; juices, health claims, 
83; preserves and jams, grade 
designations, 215; grades, 362; 
purchase specifications, 370; see 
also Preserves 

Fruits, barreled, 358; canned, 358; 
canned, unmixed, exemption to, 
417; cold-pack, warehouse regula- 
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tions, 52; dried, 66; grades, 363; 
standards, 312; warehouse regula- 
tions, 52; fresh, 66; grades issued, 
353; frozen, grades issued, 364; 
for salad, can sizes and weights, 
594; grade designations, 212; 
grades, 362; purchase specifica- 
tions, 370; and vegetables, canned, 
adequate descriptive label, 103; 
and vegetables, fresh, content 
statement, 260 

Full, measure, 267; strength, 133 

Fumigants, as chemical preserva- 
tives, 548 


Gallon, 264 

Gamma-carotene, 488, 520 

Garlic, grade designations, 212; 
grades, 355 

Geese, grade designations, 215; 


grades, 380, 381 

Gelatine, as food, 70 

Gems, peas, 430 

General, method of determining fill, 
340, 341, 603; method for water 
capacity, 340; statement of sub- 
standard quality, 335 

Generic name, 201, 424 

Genoa sausage, 202 

Geographic, origin, false statement 
of, 195; title, 196, 197 

Gill, 264 

Gin, Holland, 201; London dry, 202 

Ginger, bleached, 470; flavoring ex- 
tract, 471; Jamaica, 470; Limed, 
470; ale, 420 

Glacial acetic acid, as vinegar, 431 

Glandular organs, 450 

Glass containers, 407 

Glaze, candy, 71, 445 

Gluten flour, 330, 528 

Golden corn, 401, 434 

Good, packing practices, 282; 
sources of vitamins and minerals, 
497; 505 

Gooseberries, can sizes and weights, 
594 

Goose-liver paste, 66, 431 

Gorbuscha salmon, 185 

Gorgonzola, package form, 236 

Gouda cheese, package form, 236 

Gould amendment, 16, 250 

Grade, 333; A, B, C, as grade desig- 
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nations, 359; designations, 206, 
209; of food, 205, 206; as name of 
other food, 297; storage according 
to, 52; standards, 192, 345-389 

Graham, bread, 332; flour, 178, stand- 
ard of identity, 330 

Grain, warehouse regulations, 52; 
alcohol varnish, 71; hay, grades, 
384; mixed, standards, 43; prod- 
ucts, standards of identity, 330; 
sorghum, 43, 178; grades, 382; 
Standards Act, 43, 303; standards, 
381; vinegar, 428 

Grains, 265; of paradise, 470 

Grams, 278 

Granulated honey, 432 

Grass hay, grades, 383 

Grated cheese method, 607 

Grapefruit, Arizona and California, 
grade designations, 212; grades, 
355; common name of, 431; con- 
tent statement, 260; health claims, 
84; maturity of, 188; canned, can 
sizes and weights, 594; grade des- 
ignations, 212; grades, 362; pur- 
chase specifications, 370; juice, 
190; juice, canned, can sizes and 
weights, 594; grade designations, 
212; grades, 362; purchase specifi- 
cations, 370; sugar added to, 440; 
and orange segments, mixed, can 
sizes and weights, 594; and or- 
ange juice, blended, grade desig- 
nations, 212; grades, 362 

Grapejuice, grade designations, 212; 
grades, 355 

Grapes, in small open containers, 
269; bunched, American, grade 
designations, 212; grades, 355; 
bunch, for processing and freez- 
ing, grade designations, 212; 
grades, 357; canned, can sizes and 
weights, 594; sawdust pack, grade 


designations, 212; grades, 355; 
table, grade designations, 212; 
grades, 355 


Greek currant, 182; jelly, 182 

Green, lima beans, 181; stringless 
beans, 181; see also Beans, green; 
sweet peppers, standard of iden- 
tity, 325; tea, 49 

Greenling, 187 

Greens, canned, grade designations, 
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216; grades, 363; purchase specifi- 
cations, 372 

Grenadine, 428 

Grits, 72 

Gross headspace, canning, 590 

Ground, black pepper, 470; cinna- 
mon, 470; cottonseed hulls, 179; 
ear corn, 219; mustard, 470; mus- 
tard seed, 470 

Guineas, grade designations, 215; 
grades, 380, 381 

Gum base, 452 


Half, gallons, 258; truths in label- 
ing, 130 

Hand Kase cheese, package form, 
235 

Hardhead, 185 

Hay, grades, 383 

Health, claims, 82; foods, 82 

Heaped bushel, 267, 268 

Heart, grapefruit, 431 

Heavy, cream, standard of identity, 
327; pack, 190; whipping cream, 
327 

Herring, 183; lake, 186, 187; vinegar 
cured, 189 

Hogs, slaughter, gradcs, 212 

Holland gin, 201 

Hominy, can sizes and weights, 598 

Homogenized cream, 189, 327 

Home-made, as claim, 138, 191 

Honestly-held opinions, 142 

Honesty and fair dealing, 308 

Honey, net contents, 265; Peach 
blossom, 433; bread, 435; comb, 
net weight, 251; extracted or 
strained, 432; grade designations, 
212; grades, 362; honeydew, 178 

Honeycrisp, 159 

Honeydew honey, 178 

Horsemeat, 37 

Horseradish, 468, 470; prepared, 
446; roots, grade designations, 
212; grades, 355 

Huckleberries, 427; can sizes and 
weights, 594 

Humpback salmon, 185 

Hundredweight, 266 

Hydrogenated cocoanut oil, 439 

Hydrogenation, 453; effect on vita- 
‘min content, 505 
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Hypoallergenic foods, 496, 530. 
Hypovitaminosis, 487 


Ice, cream, 333, 418, 421, 466; arti- 
ficial coloring in, 537, 553; cartons, 
562, 564; compound, 221; exemp- 
tion to, 417; labeling of, 132; net 
weight, 265; powder, 159, 221, 
431; milk, 466; exemption to, 417; 
sherbet, 467; exemption to, 417 

Ices, 553 

Identity, 423; of exempt foods, 418, 
420; false claims of, 172; inade- 
quate, 180; incorrect, 177 

Illustration, see Vignette 

Imitation, coloring, 472; coffee es- 
sence, 218; tomato puree, 398; va- 
nilla, 462 

Imitations, 169, 390; defined, 288; 
and genuine articles, 292; labeling 
of, 286; of standardized foods, 
291, 397; substitution of ingre- 
dients as, 177; worthless, 296 

Immature fruits, 39 

Immediate container, 116, 227 

Import Milk Act, 41 

Imported by, 244 

Imports, oleomargarine, 53; meats, 
37; semi-fabricated, 203; suspen- 
sion of, 38 

Inadequate, identification, 180; label 
display, 556 

Incorrect identification, 177 

Indian River citrus fruit, 195 

ee articles as food, 72; eggs, 

3 


Infant, 511; food, 496; label state- 
ment, 525 

Information panel, 566 

Informative labeling, 98, 103; re- 
strictions on, 107; of unstandard- 
ized foods, 409 

Ingredient statement, 438; alterna- 
tive designation, 447; chewing 
gum, 452; chocolate pudding, 458; 
egg products, 454; exemptions, 
463, 466; group designations, 450; 
listing raw materials, 444: meat 
products, 67; misleading list, 459; 
order of, 459; salad dressing, 456; 
shortening, 453; simple and com- 
pound products, 442 

Ingredients, assorted, 464; defined, 
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442; exempt, 414, 421; optional, 
403; order of, 459; permissible 
variations, 403; prohibited varia- 
tions, 401; proportion of, 460; 
relative prominence of, 459; spices, 
flavoring, and coloring, 467; sub- 
stitution of, 175; variations in as- 
sortments, 463 

Inner container method, 609 

Inositol, 493 

Inspection slips, as labeling, 120 

Instructions for use, 107 

Insufficient label space, 465, 569 

Intermediate panel, 566 

International units, 520 

Interstate shipments, 611 

Intravin fat, 528 

Invoice, as labeling, 120 

Iodine, 478, 495, 509; daily minimum 
requirements, 513 

Iodized salt, 85, 486; label state- 
ment, 524 

Irish stew, 202 

Iron, 331, 494, 495, 509; daily 
minimum requirements, 512; food 
sources of, 507 

Irradiated foods, 490 

Isigny cheese, package form, 235 


Jamaica ginger, 470 

Jams, see Preserves 

Japanese lima beans, 181 

Java and mocha blend, 433 

Jellies, can sizes and weights, 594; 
optional ingredients in, 404; stand- 
ard of identity, 324 

Jelly, currant, 182 

Johnson hay, grades, 384 

Joint Committee on Definitions and 
Standards, 7, 305 


Kafir, 178 

Kale, grade designations, 213; grades, 
355: net contents, 270; standard 
of identity, 325 

Kentucky mint, 433 

Kenyon amendment, 17 

Keta salmon, 185 

Ketchup, see Catsup 

Kind of container, buying specifica- 
tions, 366 

King salmon, 185 

Kintoki beans, 181 
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Kohlrabi, canned, 417 
Kololiva, 160 


‘Korean lima beans, 181 


Kraut, see Sauerkraut 


Label, defined, 115; failure to, 99; 
pictorial matter as, 119; display 
and prominence, 554; inadequate, 
556; position on container, 557; 
requirements, Alcohol Adminis- 
tration Act, 102; Food and Drugs 
Act, 99; Food, Drug, and Cos- 
metic Act, 100; mandatory, 103; 
Meat Inspection Act, 102; size of, 
557; space, insufficient, 465; state- 
ments, body weight products, 527; 
dietary management, 527; hypo- 
allergenic foods, 530; infant foods, 
525; iodized salt, 524; nonnutritive 
articles, 528; vitamins and miner- 
als, 508, 513, 515; weights, of 
canned foods, 592 

Labeling, and advertising, 123; bot- 
tles, 565; boxes, 563; defined, 119; 
exemptions, 611; foreign terms in, 
572; misleading, 130-166; packages, 
563; round containers, 566; see 
also name of product 

Labels, advance approval of, 109- 
113; in foreign language, 570; and 
labeling, distinction between, 115; 
informative, descriptive, 103; type 
of, 103 

Laboratory, false claim of, 170 

Lactating women, 511 

Lake herring, 186, 187 

Lamb, grade designations, 213; 
grades, 389; OPA grades, 388; 
tongue, in vinegar, 255 

Lambs, grade designations, 
grades, 389 

Lard, 53, 153; extracts, 53; oil, 53 

Lardine, 53 

Laxative health bread, 85 

Leaf marjoram, 470 

Leaping tuna, 184 

Leavening, 449 

Lecithin, 449, 451 

Lekvar, 179 

Lem-all, 288 

Lemon, extract, 471; exemption of, 
417, 419; identity of, 420; net con- 
tents, 265; flavored crystals, 132; 
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juice, canned, grade designations, 
213; grades, 362; purchase speci- 
fications, 370; and lime juice, im1- 
tation, 288 

Lemons, content statement, Zoe 
grade designations, 213; grades, 
355 

Lentils, grade designations, 213; 
grades, 386; in package form, 230 

Lespedeza hay, grades, 384 

Letter, as offer, 299 

Lettering, 103 

Lettuce, grade designations, 213; 
grades, 355; net contents, 270, 272 

Light, cream, standard of identity, 
327; whipping cream, standard of 
identity, 327 

Lima beans, 181; as butter beans, 
426; canned, standard of identity, 
325; green, 181; see also Beans 

Limburger, in package form, 232, 
235 

Limed ginger, 470 

Limes, grade designations, 
grades, 355 

Linseed cake, 183; meal, 183 

Liqueurs, 64 

Liquid, eggs, standard of identity, 
329; egg yolks, standard of iden- 
tity, 329; measure, 263; whole 
eggs, standard of identity, 329; 
yolks, standard of identity, 329 

naa: grades, 387; quarantines, 
4 

Loaf, 430 

Lobster, canned, can _ sizes and 
weights, 600; cape, 187; Pacific, 
187; Spiny rock, 187 

Loganberries, can sizes and weights, 
594 

Lollipops, with aspirin, 81, 85 

London dry gin, 202 

Long, -finned tuna, 184; -jaw, 187; 
pepper, 470; nutmeg, 470 

Loss of vitamins, 502 

Low-fat cocoa, 332 

Luncheon, 430; cheese, 
form, 235 

Lye, as ingredient, 443 


213" 


package 


Macaroni, labeling of, 200; noodles 
and related products industry, 


INDEX 


trade practice rules, 60; products, 
333; products method, 605 
Macaroon paste, 177 
Macassar mace, 470; nutmeg, 470 


-Mace, 470; Bombay, 218 


Mackerel, 187 

Magnesium, 494 

Maid O’Meat, 159 

Main display panel, 557, 561 

Maine style corn, 200 

Maize, labeling of, 178 

Male nutmeg, 470 

Malt products, 86; sirup, 436 

Malted, cereal sirup, 436; milk, 416, 
432: identity of, 420; milk prep- 
aration, 221 

Manchurian, lima beans, 181; red 
beans, 181 

Mandatory, grade standards, 349; 
information, display of, 560; label 
statements, 103 

Manganese, 495 

Manner of packing, 584 

Manufacture, contract for, 616; prod- 
ucts intended for, grade standards, 
357 

Manufacturer, defined, 245 

Manufacturing process, exemption 
during, 611 

Maple sirup, 91, 461; grade designa- 
tions, 213; grades, 362; for reproc- 
essing, grade designations, 213; 
grades, 362; see also Cane and 
maple sirup 

Maraschino cherries, 201, 428; imi- 
tation, 437 

Margarine, 330 

Marine oils, 453 

Marjoram, 470 

Marmalades, 324; 
weights, 594 

Marshmallow, 455 

Masticatory substances, 452 

Material representation, 139 

Maturity of, avocados, 312; canta- 
loupes, 312; citrus fruits, 312; 
grapefruit, 188; melons, 312; olives, 
188; oranges, 188; succulent vege- 
tables, 106 

Maximum quantity, in standard of 
fill, 406 

Mayonnaise dressing, exemption to, 


can sizes and 
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417, identity of, 420; not oleomar- 
garine, 53 

McNary-Mapes amendment, 307, 
313, 343; enactment of, 20; fill of 
container under, 338; standards 
under, 21 

Meat, as common name, 43; grade 
standards, 387; byproducts, 450; 
as common name, 43; extract, 66, 
86; juice, 66; food product, as 
common name, 43; defined, 66; 
spices in, 470; Inspection Act, 33, 
66; Inspection Division, 35; and 
meat products, approval of label- 
ing, 112; denaturing of, 93; imi- 
tations, 286; importation of, 37; 
inspection of, 35; see also Beef, 
Lamb, Mutton, Pork, and Veal 

Medicated foods, 84 

Medium red salmon, 185 

Melons, grade designations, 213; 
grades, 355; maturity and freez- 
ing of, 312 

Melegueta pepper, 470 

Melting, peas, 430 

Menadione, 493; see also Vitamin K 

Menominee, 186 

Methods of, computing drained 
weights, 255; determining fill of 
container, 340, 602 

Metric system, 263, 277 

Mexico, imports of milk from, 43 

Midget, peas, 430 

Milk, grade designations, 213; grades, 
378; package form, 232; bread, 
332, 416, 437; labeling of, 150; 
chocolate, 332; chocolate coating, 
332; chocolate, sweet, exemption, 
417; dried skim, 31; grades, 378; 
dried whole, grades, 378; enriched, 
524; evaporated, net contents, 
259; fat, 46; -fed poultry, 432; 
fermented, 86; goat’s, 46; homo- 
genized, 46; and Honey Graham, 
435; import, see Import Milk Act; 
macaroni products, 333; Maid 
bread, 437; and milk products, 
grading, 46; Ordinance and Code, 
46; peptonized, 86; recombined, 
46; reconstituted, 46; sherbet, 467; 
exemption, 417; standardized, 327 

Milo, 178 


Mincemeat, as common or usual 
name, 429; water in, 442 

Mineral oil, 496; in foods, 528; label 
statement, 528 

Minerals, description, 494; food 
sources of, 506; label statements, 
508; minimum daily requirements, 
478; natural sources of, 505; 
need not established, 516; recom- 
mended daily allowances, 477, 478; 
units of, 520, 523 

Minimum, daily requirements, 478; 
established, 510, 512; quantity net 
weight, 279 

Mint, Kentucky, 433; tea, 430 

Misbranding, changing concept, 95; 
failure to label as, 99; label re- 
quirements, 100; meaning of, 96; 
as unfair competition, 59 

aapocem as unfair competition, 
9 

Misleading, 125; advertising, as un- 
fair trade, 59; containers, 339; in- 
gredient list, 459; representations, 
see False; vitamin statement, 518 

Modifying ingredients, 452 

Monosodium glutamate, 471, 538 

Mixed, eggs, standard of identity, 
329; feed oats, grades, 382; grain, 
grades, 382; hay, grades, 384; 
milk, skim milk, buttermilk and 
malted milk chocolate (coating), 
332; rice bran, 130; vegetables, 
canned, see Vegetables, mixed; 
whole eggs, standard of identity, 
329 

Munster cheese, package form, 234, 
pak 

Muskmelons, 201 

Mushrooms, in chicken noodle din- 
ner, 460; canned, 193; can sizes 
and weights, 598; grade designa- 
tions, 213; grades, 362; misleading 
vignette on, 155; packing media, 
weight of, 252, 255; purchase 
specifications, 370; size, 367; 
standard of identity, 325; fresh, 
grade designations, 213; grades, 
355 

Mustard, 468, 470; bran, in mustard, 
219; cake, 470; flour, 470; greens, 
grade designations, 213; grades, 
355; greens, canned, standard of 
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identity, 325; ground, 470; ground 
seed, 470; imitation, 294; meal, 
470; prepared, 219; net content 
statement, 262; seed, 470 

Mutton, grade designations, 213; 
grades, 389; OPA grades, 388 


Name, brand, see Brand name; ge- 
neric, 201; of other food, 297; sim- 
ilarity of food and drug, 78; of 
sponsor, 242, 245; standardized, 
variations in, 400; see also Com- 
mon or usual name 

Naticnal, Formulary, 75; Research 
Council, 477 

Natural, flavors, 539; preservatives, 
548 

Neck of bottle, label on, 566 

Nectarines, grade designations, 213; 
grades, 355 

Need for nutrient not established, 
516 

Nerka salmon, 185 

Nesbitt’s California juice, 173 

Nesting, 578 

Net contents, 250; exceptions, cus- 
tomary, 275; statement of, 275; 
variations in, 278, 282 

Net weight, amendment, 16; state- 
ment, omission of, 465; when not 
necessary, 275 

Neufchatel cheese, package form, 
235; standard of identity, 327 

Neutral, 53 

Neutralizer, as chemical preserva- 
tive, 547 

Niacin, 331, 489, 491, 509, 516; units 
of, 523; amide, 331, 491, 492 

Nicotinic acid, see Niacin 

Night blindness, 488 

eee as chemical preservative, 

4 
Sperone carbonated beverages, 
6 

Nonfat dry milk solids, 31, 328 

Nonnutritive substances, 496; label 
statement, 528 

Noodle, misleading illustration, 119; 
products, 333 

North Dakota, method of determin- 
ing capacity, 580, 609 

Notice, open meeting, 320 

Nulade eggs, 156 
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Numerical count, 270, 276 

Nutmeg, 470, 472; packing of, 584 

Nutritive value, 151, 222; of food, 71 

Nuts, assorted, 465; fancy mixed, 
‘205; labeling of, 137 


Oat meal, feeding, 219 

Oats, grain standards, 43; weight of 
bushel, 268; feed, grain standards, 
43 

Obesity, 76 

Odd-weights, 582 

Offered under name of other food, 
297, 390 

Offering for sale, 298 

Office of, Distribution, 206, 303, 313, 
346; Price Administration, 350, 
358 

Official, grade standards, 349; prep- 
arations, 75, 78 

Ohio claret wine, 175 

Oil, in net weight statement, 252; 
cake, 183; cake meal, 183; cod 
liver, 299; of lemon, 539; of lime, 
539; olive, 203, 204, 462; of orange, 
539 

Oils, net weight, 265; and fats, ap- 
plication regarding, 466; pack- 
ing media, sardines, 183; essential, 
commonly known, 472 

Okra, canned, can sizes and weights, 
598; grade designations, 213; 
grades, 362; purchase specifica- 
tions, 370; standard of identity, 
325; fresh, content statement, 261; 
grade designations, 213; grades, 
355; and tomatoes, can sizes and 
weights, 598 

Old English cheese, 204 

Oleo, 53 

Oleomargarine, 289; defined, 53; en- 
riched, 483; exemption of, 417; 
labeling of, 54; packaging of, 54; 
standard of identity, 330; State 
regulation, 54; State taxation, 55; 
statutes, 52; for technical use, 91; 
yellow, 54; industry, trade prac- 
tice rules, 60 

Olivaromal, 160 

Olivata brand olio, 160 

Olive oil, imitation, 170, 296; see 
also Oil, olive 

Olives, in brine, 253; exemption of, 
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417; maturity of, 188; stuffed or 
pitted, 190; canned, can sizes and 
weights, 595; misleading vignette, 
119; sizes of, 192; ripe, canned, 
grade designations, 213; grades, 
363; purchase specifications, 370; 
salt cured oil coated, grade desig- 
nations, 213; grades, 363; Sicilian 


style, grade designation, 213; 
grades, 363 
Omission of, ingredient, 402; of 


name and address of sponsor, 242 

Onions, net contents, 261, 270; Ber- 
muda, grade designations, 213; 
grades, 355; canned, can sizes and 
weights, 598; standard of identity, 
325; and celery, as flavoring, 444; 
Creole, grade designations, 213; 
grades, 355; Northern grown, 
grade designations, 213; for proc- 
essing, grade designations, 213; 
grades, 357; sets, grade designa- 
tions, 213; grades, 355 

100,000,000 Guinea Pigs, 26 

Oolong tea, 49 

OPA, meat grades, 388 

Opal bottles, 575, 578 

Open, containers, small, 269, 618; 
kettle lard, 138; meeting, 319; no- 
tice of, 320 

Opinions, differences of, 145; ex- 
pressions of, 141; false, 141; 
honestly held, 142 

Orange, concentrate, 435; extract, 
exemption of, 417, 419; identity 
of, 420; juice, can sizes and 
weights, 595; grade designations, 
213; grades, 363; purchase specifi- 
cations, 370; juice, concentrated, 
435; grade designations, 213; 
grades, 363; purchase specifica- 
tions, 370; juice drinks, 153 

Orangeades, 153 


Oranges, content statement, 261; 
maturity of, 188; Arizona and 
California, grade designations, 


214; grades, 355 
Organotherapeutic products, 66 
Order of ingredients in list, 459 
Origin, false, statement of, 195 
Ounce, 265 
Outside container, 117 
Oysters, 46; in returnable packages, 
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228; tags on container of, 568; 
canned, approval of labels, 112; 
can sizes and weights, 600; 
drained weight, 256; excessive 
brine, in, 338; exemption to, 417; 
net weight statement, 253, 254 


Package, 116; defined, 
2en. 220, 5513\-amall, 
117 

Packaged food, 225, 226 

Packaging, contract for, 616; label- 
ing, 563; of, see name of food; 
process, exemption during, 611 

Packer, defined, 245; designation as, 
243 

Packing media, designation of, 448; 
excessive, 338; liquid, terms used, 
105 

Pacific, coast rockfish, 183; lobster, 
187 

Pamphlet, as labeling, 120 

Pantothenic acid, 489, 492, 509, 518 

Pate de fois gras, 66, 431 

Para-aminobenzoic acid, 489, 493 

Parmesan cheese, package form, 236 

Papaya sirup, 224 

Paprika, 470 

Papua mace, 470; nutmeg, 470 

Paradise seed, 470 


226; form, 
284; liner, 


Parsley, grade designations, 214; 
grades, 355; leaves, 470 
Parsnips, canned, can sizes and 


weights, 598; standard of identity, 
325 

Paster, label, 238; as labeling, 120 

Peach blossom honey, 433 

Peaches, content statement, 261; 
peeled, 190; in small open con- 
tainers, 269; canned, can sizes and 
weights, 595; grade, 334; Mc- 
Nary-Mapes standard, 22; solid 
pack, 399; standard of fill, 340; 
standard of identity, 323; stand- 
ard of quality, 334; substandard, 
406; variety, 180; dried, grade 
designations, 214; grades, 364; 
purchase specifications, 370; free- 
stone, canned, grade designations, 
214; grades, 363; purchase specifi- 
cations, 370; freestone for canning 
or freezing, grades, 357; fresh, 
grade designations, 214; grades, 
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255; yellow clingstone, canned, 
grade designations, 214; grades, 
363; purchase specifications, 367, 
370 

Peanut, butter, grade designations, 
214; grades, 363; purchase specifi- 
cations, 370; sandwich, 445; hay, 
grades, 384 

Peanuts, grade designations, 214; 
grades, 356 

Pear Fruzert, 160 

Pears, content statement, 261; ex- 
port of, 38; canned, can sizes and 
weights, 595; grade designations, 
214; grades, 363; McNary-Mapes 
standards, 22; purchase specifica- 
tions, 370; standard of fill, 340; 
standard of identity, 323; stand- 
ard of quality, 334; unlabeled, 
393; for canning, grade designa- 
tions, 214; grades, 357; dried, 
grade designations, 214; grades, 
363; purchase specifications, 371; 
summer and fall, grade designa- 
tions, 214; grades, 356; winter, 
grade designations, 214; grades, 
356 

Peas, petit pois, 201; sizes of, 430; 
telephone, 429, 430; weight per 
bushel, 268; black-eye, canned, 
grade designations, 214; grades, 
363; purchase specifications, 371; 
standard of identity, 325; canned, 
194, 313; can sizes and weights, 
598; grade designations, 214; 
grades, 363; McNary-Mapes 
standard, 22; purchase specifica- 
tions, 371; size, 367; standard of 
fill, 340; and carrots, 404; can 
sizes and weights, 598; dried, in 
package form, 230; dry, grade 
designations, 214; grades, 386, 
387; McNary-Mapes standards, 
22; purchase specifications, 371; 
field, canned, standard of identity, 
325; fresh, grade designations, 
214; grades, 356; frozen, grade 


designations, 214; grades, 365; 
purchase specifications, 371; in 
pod, content statement, 261; 
soaked, canned dry, 313; split, 


grade designations, 214; grades, 
387 
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Pecans, grade designations, 214, 
215; grades, 356 

Pecks, 266 

Pectin, commercial, 78; as drug, 78; 
“effervescent, 436; in jellies, 404; 
and dextrose, 218 

Pellagra, 492 

Peeled, 190 

Pencil, labeling in, 277 

Penny goods, package form, 239 

Pepper, 470; in cheddar, 154, 175; in 
mustard, 294 

Peppermint, 471, 472 

Peppers, content statement, 261; in 
small open container, 269; green 
sweet, canned, standard of iden- 
tity, 325; red sweet, canned, 
standard of identity, 325; sweet, 
grade designations, 215; grades, 
356 

Peptonized milks, 86 

Peptonoids, 86 

Percentage of ingredient, 412 

Perforations in label, 565 

Perishable Agricultural Commodi- 
ties Act, 50 

Permissive grade standards, 349 

Petit pois peas, 201, 430 

Philadelphia cream cheese, package 
form, 235 

Phosphate, as food, 69; beverage, 
180 

Phosphated, flour, standard of iden- 
tity, 330; wheat flour, standard of 
identity, 330; white flour, stand- 
ard of identity, 330 

Phosphorus, 494, 495, 509; daily 
minimum requirements, 512; food 
sources of, 506 

Physiological functions, 76 

Pickles, in brine, net weight, 253, 
258; package form, 236; wine 
cured, 189; cucumber, canned, 
grade designations, 215; grades, 
363; purchase specifications, 371 

Pickling, effect on vitamin content, 
ae ; products intended for, grades, 

Picnic, 430 

Pictorial matter, 119 

Pies and cakes, unwrapped, 237 

Pilchard, 183 

Pills as food, 88 
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Pimenton, 470 

Pimiento, 401, 470; canned, grade 
designations, 215; grades, 363; 
purchase specifications, 371; seeds 
in, 402; standard of identity, 325; 
cheese, package form, 235 

Pineapple, canned, can sizes and 
weights, 595; grade designations, 
215; grades, 363; purchase speci- 
fications, 371; cheese, package 
form, 235; fresh, grade designa- 
tions, 215; grades, 356; net con- 
tents, 270; juice, canned, can sizes 
and weights, 595; grade designa- 
tions, 215; grades, 363; label of, 
559; purchase specifications, 371 

Pine Patties, 159 

Pink, beans, 181; salmon, 185, 186 

Pint, 264 

Pinto beans, labeling of, 425 

Pitted, cherries, 190; olives, 190 

Placards, as labeling, 120 

Plain, condensed milk, see Concen- 
trated milk; flour, standard of 
identity, 330 

Plant Quarantine Act, 44 

Plasticizers, 452 

Plate, 430 

Plums, canned, can _ sizes and 
weights, 595; grade designations, 
215; grades, 363; purchase specifi- 
cations, 371; fresh, content state- 
ment, 260; grade designations, 
215; grades, 356; in small open 
containers, 269 

Poison squad investigations, 5 

Pomace wine, 175 

Poppy seed, 110 

Pork, and beans, 424; labeling of, 
158; see also Beans; fresh cuts, 
grade designations, 215; grades, 
388, 389; shoulder butts, 202 

Portions, number of, 586 

Potassium, 494 

Potato, chips, 449; starch, 150, 180 

Potatoes, content statement, 261; in 
sacks, 227, 231; State grade stand- 
ards, 350; canned, standard of 
identity, 325; sweet, grade desig- 
nations, 215; grades, 356; sweet, 
canned, grade designations, 215; 
grades, 363; purchase specifica- 
tions, 371; see also Sweet pota- 
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toes; white, grade designations, 
215; grades, 356 

Potency of product, 219 

Potted cheese, package form, 235 

Poultry, labeling of, 424; packing of, 
229; vitamin D preparation, 522; 
dressed, grade designations, 215; 
grades, 380, 381; net contents, 272; 
food, 72, 86; live, grade designa- 
tions, 215; grades, 380, 381; milk- 
fed, 432; products, grade stand- 
ards, 377 

Pound, 265 

Powdered, 
milk, 428 

Prairie hay, grades, 384 

Precursors, vitamin A, 488, 520 

Predominate ingredient, in title, 158 

Pregnant women, 511 

Prepared, horseradish, 468; mus- 
tard, 219, 468; see also Mustard, 
prepared 

Preservatives, 146,150; chemical, 5; 
in tomato catsup, 310, 391; see also 
Chemical preservatives 

Preserves, can sizes and weights, 
594; exemption to, 417; grade 
designations, 215; grades, 362; 
imitation, 292; purchase specifica- 
tions, 370; standard of identity, 
324 

Pretzels, 443; package form, 237 

Price control, 350, 358 

Prime, as representation, 135; grade 
beef, 388 

Process, butter, see Butter, process; 
cheese, 36, 419, 553; water in, 442; 
fabrication, 443 

Processing agreement, 613 

Prominence, relative, given ingredi- 
ents, 459 

Proper amount of fill, 587 

Propionates, in cheese, 327 

Proportion of ingredient, 411, 460 

Proprietary foods, 412, 413, 414 

Protein, 173, 331; computation of, 
527; in grain, 383; preparations, 
86 

Provitamins A, 488 

Prunes, labeling of, 425; canned, 
can sizes and weights, 596; dried, 
grade designations, 215; grades, 
363; purchase specifications, 371; 


colocynth, 131; skim 
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fresh, content statement, 260; 
grade designations, 215; grades, 
356; in small, open containers, 
269 


Public, Health Service, 46, 378; 
warehousemen, licensing of, 52 

Pudding powder, 222 

Puffing, 133 


Puff-pastry shortening, 53 

Pumpkins, canned, can sizes and 
weights, 598; grade designations, 
215; grades, 363; purchase specifi- 
cations, 371 

Pure, as representation, 135; food 
color, 136 

Purified middlings, 330 

Purchase specifications, 372 

“Purports to be,” special dietary 
food, 485; standardized food, 393 

Purposes of food, 220 

Pyramids in packing, 584 

Pyridoxine, 489, 492, 509, 518 

Pyroligneous acid, 431 


Quality, of apples and pears for ex- 
port, 39; of combination stand- 
ardized foods, 405; of food, 205, 
206; in meat grading, 389; stand- 
ards, 333; see also Standards of 
quality; “supreme,” 135 

Quantity, average, 279, 280; in 
housewife’s terms, 104; of ingre- 
dient, 402, 459; minimum, 279 

Quarantines, livestock, 45; plant, 44 

Quart, 264 

Qtinces, content statement, 261 

Quinnat salmon, 185 


Rabbits, seizure of, 68; dressed, 
grade designations, 215; grades, 
381; live domestic, grades, 380 

Radishes, net contents, 270; 
bunched, grade designations, 215; 
grades, 356 

Raisin, bread, 416; bread and rolls, 
332 

Raisins, 182; grape, 182; processed, 
grade designations, 215; grades, 
364; purchase specifications, 371 

Range of count, 366 

Raspberries, black, canned, can 
sizes and weights, 596; red, 
canned, can sizes and weights, 
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596; grade designations, 215; 
grades, 363; purchase specifica- 
tiors, 372; fresh, grade designa- 
tions, 215; grades, 356; frozen, 
grade designations, 215; grades, 
365; purchase specifications, 372 

Raspberry jam, 297 

Ravioli, can sizes and weights, 599 

Raw, materials, 442, 613; as food, 
69; as ingredient, 444; sugar, 92 

Reasonable, standard of fill, 339; 
standard of quality, 334; varia- 
tions, net contents, 278; extent of, 
282 

Recommended daily allowances, 
477, 478; American Medical Asso- 
ciation, 502 

Red, beans, 181; cod, 183; marrow 
beans, 181; pepper, 470; peppers, 
canned, seeds in, 402; salmon, 185, 
186; snapper, 183; sweet peppers, 
canned, standard of identity, 325 

Redfish, 185 

Refugee beans, 181 

Reggiano cheese, package form, 236 

Regulation making under Sec. 701 
(e), 315; prehearing aspects, 315 

Regulatory standards, 324 

Reindeer, canned, seizure of, 68 

Relishes, net weight of, 253 

Renovated butter, 36 

Repacked articles, 240 

Representation by salesman, 298 

Represented, for special dietary use, 
497; as standardized food, 393 

Reprocessing, products intended for, 
grades, 357 

Resinous glaze, 445 

Seyi ais on informative labels, 
10 

Rhubarb, can sizes and weights, 
598; grade designations, 215; 
grades, 356 

Riboflavin, 331, 489, 491, 509; food 
sources of, 501; minimum daily 
requirements, 512; therapeutic 
dose, 532; units of, 522 

Rice, bran, 132; brown, grade desig- 
nations, 216; milled, grade des- 
ignations, 216: rough, grade 
designations, 216 

Rock, candy sirup, 436: lobster, 181 

Rockfish, Pacific coast, 183 
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Rocky Ford melons, 201 

Roe, fish, see Fish roe 

Roll, 430 

Rolls, see Breads 

Romaine, grade designations, 216; 
grades, 356; net contents, 270 

Roman cheese, package form, 236 

Root beer, 421 

Roquefort cheese, 197, 199; package 
form, 232, 236 

Rose flavor extract, 471 

Round, containers, 566; whitefish, 
186 

Rutabagas, canned, 
identity, 325 

Rye, grade standards, 382; grain 
standards, 43; weight per bushel, 
268; bread, enriched, 483; Swed- 
ish, 443; flour, standard of iden- 
tity, 330 


standard of 


Saccharin, 497; label statements, 
529; tablets, as food, 88 

Sacks, labels on, 563, 568 

Saffron, 470 

Sage, 470; packing of, 584 

Salad, dressing, 467; ingredients of, 
356; not oleomargarine, 53; oil, 
133, 438, 448; imitation olive oil, 
296 

Salesman’s representations, 298 

Salmon, canned, can sizes and 
weights, 600; varieties, 185; vig- 
nette, 154; sausage, 227; trout, 185 

Sales by weight, 230, 231 

Salsify, canned, standard of identity, 
325 

Salt, added, 444; as flavoring, 469; 
in freight cars, 229; for technical 
purposes, 91; table, with iodine, 
see Iodized salt 

Sample packages, 237 

Sardines, can sizes and weights, 
600; grade designations, 216; la- 
beling of, 183; industry, trade 
practice rules, 60 

Sarsaparilla, 420 

Satsuma, content statement, 261 

Sauce, 450, 451; in net content state- 
ment, 252; water in, 442, 451 

Sauerkraut, exemption to, 417; 
grades, 358; identity of, 420; vine- 
gar in, 418; barreled or bulk, 
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grade designations, 216; grades, 
358; purchase specifications, 372; 
canned, can sizes and weights, 
598; grade designations, 216; 
grades, 363; purchase specifica- 
tions, 372; juice, can sizes and 
weights, 598 

Sausage, 202; fish, 153; salmon, 227; 
seasoning, 175 

Sauterne, California, 200 

Savory, 470, 471 

Scientific tests, false statement of, 
170 

Scope of exemption, 613 

Scotch whiskey, 196 

Seafood, inspection amendment, 23; 
labeling, 112 

Seasoning, 440, 471, 473; label de- 
scription of, 106; matter, 539; sau- 
sage, 175 

Second hand containers, 241 

Self-rising, flour, standard of iden- 
tity, 330; wheat flour, standard of 
identity, 330; white flour, stand- 
ard of identity, 330 

Semi-solid food, 265 

Semolina, standard of identity, 330 

Servings, 105 

Sesame oil, 427 

Shallots, bunched, grade designa~ 
tions, 216; grades, 356 

Shape of food, 191 

Shellac, 71; glaze, 445 

Shelled, beans, standard of identity, 
325; corn, grades, 382 

Sherbet, 333, 553 

Sherley amendment, 16 

Sherman units, 521 

Sherman-Bourguin units, 523 

Shipping package, as container, 118 

Shortening, 447, 449, 451, 453; in 
baked goods, 434; puff-pastry, 53 

Showcards, as labeling, 120 

Shrimp, Barataria, 196; breakage, 
191; canned, 417; approval of la- 
bels, 112; can sizes and weights, 
601; standard of fill, 340 

Shrinkage of product, 601 

Sifted peas, 430 

Signs, as labeling, i120 

Silver salmon, 185 

Simple and compound products, 446 


642 


Simplified Practice Recommenda- 
tions, can sizes, 588 

Sirup, can sizes and weights, 600; 
defined, 173; density in buying 
specifications, 367; label of, 554; 
net contents, 281; in net weight 
statement, 252; Tamarind, 177; 
warehouse regulations, 52; malt, 
436; maple, 461; rock candy, 436; 
sugar, 461; table, 412 

Size of, commodity, in buying speci- 
fications, 366; container, in buy- 
ing specifications, 366; food, 191; 
label, 557; type, 558; units, 104 

Skim milk, 329; chocolate, 332; 
coating, 332; dried, grades, 378; 
standard of identity, 328; powder, 
428 

Slack-fill, 337, 582; extent of, 339 

Slaughter calves, grade designa- 
tions, 217; grades, 387, 389 

Small, open containers, 269, 618; 
packages, net contents, 284; units 
in large containers, 238 

Smoked, 189 

Smyrna figs, 198 

Snapper, red, 183 

Snappy cheese, package form, 235 

Sockey or Sockeye salmon, 185 

Sodium, 494; benzoate, in jellies, 
404; in tomato catsup, 326; bisul- 
phite, 549, 550; carbonate, 443; 
citrate, 328; glutamate, 471, 538; 
synonyms, 542; propionates, in 
cheese, 327 

Soft drinks, 173; exemption to, 417, 
419; identity of, 420 

Softeners, 452 

Solid pack, 190; tomatoes, 401 

Sorghum, grain, 43, 178 

Soups, condensed, 259; concen- 

trated, can’sizes and weights, 600; 

ready-to-serve, can sizes and 
weights, 601 

Sour, cream, 46; imported, 41; salt 
180 

Soybean, flour, 332; hay, grades, 384 

Soybeans, 181; grades, 382, 386; 
grain standards, 43 

Spaghetti, can sizes and weights, 
600; translation of terms, 571, 
572; and meat balls, 432 

Spearmint, 472 
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Special, purpose foods, 483; dietary 
foods, 76, 474; as drugs, 531; as 
food or drugs, 76; general label 
information, 530; medicated 

- foods, 85; need for regulation, 
474; regulations, 507; Tea Inspec- 
tion Act, 48; uses, 483, 484 

Species, 180, 424 

Specific gravity method, 602 

Specifications, for processed foods, 
365; in processing contract, 616; 
purchase, 372 

Spice, extractives, 470; flavoring, 
469; method, 604; oil flavoring, 
469 

Spices, 467, 469; commonly known, 
470; essential oils of, 469 

Spinach, 177; canned, can sizes and 
weights, 598; standard of identity, 
325; for canning, grade designa- 
tions, 216; grades, 257; fresh, 
grade designations, 216; grades, 
356; net contents, 270; frozen, 
grade designations, 216; grades, 
265; purchase specifications, 372; 
and other greens, canned, grade 


designations, 216; grades, 363; 
purchase specifications, 372 

Spiny lobster, 187 

Spirit vinegar, 427 

Sponsor of food, 242, 245 

Spread, 430 

Spring salmon, 185 

Squabs, grade designations, 215 
grades, 380, 381 

Squash, content statement, 261; 


canned, can sizes and weights, 
599; grade designations, 215; 
grades, 363; purchase specifica- 
tions, 371 

Square, 430 

Square-tailed trout, 185 

Stabilizer, in cocoa, 176; for ice 
cream, 221 

Standard, as grade designation, 359; 
Barrel Act, 61, 267; Container 
Acts, 61, 267, 619 

Standardized, foods, 176: artificial 
coloring in, 543; artificial flavor- 
ing in, 546; chemical preservative 
in, 550; combinations of, 404: ex- 
emption of, 414: failure to con- 
form to specifications, 396; 
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imitation of, 290; omission of in- 
gredient, 402; purports to be, 393; 
quantity of ingredient in, 402; 


represented as, 393; ingredients, | 


exemption of, 414; name, neces- 
sity to bear, 391; variations in, 
400 

Standards, food, 302; violation of, 
390; fill of container, 337, 391; de- 
fined, 312; enforcement of, 406; 
under Food and Drugs Act, 304; 
issued, 339; maximum quantity 
under, 406; procedure in formulat- 
ing, 321; grain, 43; identity, 108, 
391; issued, 322; proposed, 331; 
quality, 333, 391; defined, 312; en- 
forcement of, 405; procedure in 
formulating, 321; for teas, 49 

Staple foods, 413, 414 

Starch, in chocolate pudding, 458; 
labeling of, 150; potato, 180; rice, 
179; in salad dressing, 458 

Star anise, 471, 472; aniseed, 470 

State, of food, 188; pure food laws, 
62 

Statement of, ingredients, see In- 
gredient statement; net contents, 
275 

Steel drum, as package, 227 

Steelhead, 185; salmon, 185 

Stews, 202 

Sticker, 238 

Stilton cheese, package form, 236 

Storage, effect on vitamin content, 
503 

Stringless, beans, 181; green beans, 
see Beans, green; wax beans, 181; 
see also Beans, wax 

Strained honey, 432 

Straw, grades, 384 

Strawberries, canned, can sizes and 
weight, 596; for freezing, grade 
designations, 216; grades, 357; 
fresh, grade designations, 216; 
grades, 356; frozen, grade desig- 
nations, 216; grades, 365; pur- 
chase specifications, 372; growers’ 
stock for manufacture, grade des- 
ignations, 216; grades, 357 

Strawberry jam, imitation, 295, 296 

Strength of product, 217 

Struck bushel, 267 
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Style of food, 191, 193, 198, 199; in 
buying specifications, 366 

Subsidiary manufacturing corpora- 
tion, 247 

Substandard, fill of container, 339, 
342, 344; foods, cherries, 406; 
peaches, 406; quality, 334, 335, 
344 

Substitute for smoke, 431 

Substitution of ingredients, 175 

Succotash, can sizes and weights, 
599; grade designations, 216; 
grades, 363; purchase specifica- 
tions, 372 

Suet, 53 

Sugar, added, 440; added to orange 
drink, 173; barley, 429; burnt, as 
artificial color, 544; in caviar, 418; 
sirup, 461; raw, 92; Agency, 348 

Suine, 53 

Sulfur, 494; dioxide, 547 

Summer savory, 470 

Supreme quality, 135 

Sweet, basil, 471, 472; chocolate, 332; 
chocolate and fat (other than ca- 
cao fat) coating, 332; cocoa, 427; 
cocoa and fat (other than cacao 
fat) coating, 332; majoram, 471; 
pickled fruit, 190; potatoes, canned, 
400; can size and weights, 599; 
standard of identity, 325; as yams, 
427; see also Potatoes, sweet 

Sweetened, defined, 173; cocoa, 427; 
condensed milk, 416; standard of 
identity, 328 

Sweetening, 440 

Swiss, chard, 177, 180; chard, 
canned, standard of identity, 325; 
cheese, 199; package form, 231, 
234, 235, 236; sold as imported, 
299 

Switzerland, cheese, 299; imports of 
milk from, 43 

Swordfish, frozen, package form, 
230 

Synonymous, common or _ usual 
names, 427; names for standard- 
ized foods, 401 

Synthetic, 287 


Table cream, see Light cream 
Tablets, as food, 88 
Tags, as labeling, 120; as labels, 567 
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Tallow, 53; extracts, 53 

Tamarind sirup, 177 

Tangerines, content statement, 261; 
grade designations, 216; grades, 
356 

Tank cars, not in package form, 229; 
labeling required, 551 

Tarragon, 470 

Taste, deceptive, 154 

Taxes, adulterated butter, 57; filled 
cheese, 58; oleomargarine, Fed- 
eral, 53; State, 55; process butter, 
57 

Tea, in chests, package form, 228; 
imports, 48; labeling of, 196; net 
contents, 278; standards, 49; bags, 
239; net contents, 272; net weight, 
Zot 

Technical, name, 423; products, 90; 
labeling of, 94 

Teel oil, 427 

Telephone peas, 429 

Tenderness, measurement of, 314 

Tentative grade standards, 349 

Termination of exemption, 617 

Thayer-Doisy unit, 523 

Theine, tea for, 48 

Therapeutic, claims, 76; doses, vita- 
min, 532; foods, 86; value, claims 
of, 222; vitamins as, agents, 519 

Thiamine, 489, 509; food sources of, 
500; minimum daily requirements, 
512; units of, 521; hydrochloride, 
490 

Thuringer sausage, 202 

Thyme, 470, 471, 472 

Tidbits, 192 

Tilsit cheese, package form, 234 

Timothy hay, grades, 383 

Title of food, see Name 

oe effect on vitamin content, 
0 

Tobacco preparations, 72 

Tolerances, in amount of ingredi- 
ents, 172 

Tomato, catsup, can sizes and 
weights, 599; grade designations, 
216; grades, 363; net contents, 
265; with preservative, 310, 391, 
400; purchase specifications, fe. 
sodium benzoate in, 550; standard 
of identity, 326: hot sauce, 415; 
juice, 397, 399; can sizes and 
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weights, 599; cocktail, 399; grade 
designations, 216; grades, 363; la- 
beling of, 137; purchase specifica- 
tions, 372; standard of identity, 
326; yellow, standard of identity, 
326; paste, 397; can sizes and 
weights, 599; salsa di pomidoro, 
571; standard of identity, 326; 
products, artificial color in, 402; 
pulp, grade designations, 217; 
grades, 363; purchase specifica- 
tions, 372; see also Tomato puree; 
puree, 397, 399; artificial coloring 
in, 546; can sizes and weights, 
599; standard of identity, 326; see 
also Tomato pulp; sauce, 451, 459 

Tomatoes, canned, in brine, 253; can 
sizes and weights, 599; grade desig- 
nations, 217; grades, 363; Mc- 
Nary-Mapes standards, 22; pur- 
chase specifications, 367, 372; with 
puree, 399, 404; standard of fill, 
340; standard of identity, 326; 
standard of quality, 335; substand- 
ard, 336; for canning, grade desig- 
nations, 217; grades, 357; fresh, 
content statement, 261; grade des- 
ignations, 217; grades, 356; in 
small, open containers, 269; State 
grade standards, 351; for manu- 
facture of strained tomato prod- 
ucts, grade designations, 217; 
grades, 357 

Ton, unit of weight, 266 

Tonha, 471 

“Tonic,” 83 

Tonno, 184 

Top, as display panel, 564 

Toxisterol, 491 

Trace, 461; elements, 495 

Trade, name, 248; as common or 
usual name, 423; vitamin B com- 
plex as, 489; Practice Rules, 61; 
practices, net weight statement, 
257; puffing, 133; secrets, 411; 
usage, 429 

Treatment of food, 188 

Truffles, canned, standard of iden- 
tity, 325 

Tru-Lem, 288 

Tubes, packaging, 585 
una, can sizes and weights, 601; 
grades, 217; industry, trade prac- 
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tice rules, 60; varieties, 184; vig- 
nette,- 154; flakes, can sizes and 
weights, 601 

Turkeys, grade designations, 215; 
grades, 380, 381; labeling of, 424; 
dressed, grades, 380 

Turmeric, 470 

Turnips greens, canned, can sizes 
and weights, 599; grade designa- 
tions, 217; standard of identity, 
325 

Turnips, bunched, grade designa- 
tions, 217; grades, 356; canned, 
standard of identity, 325; fresh, 
net contents, 270; topped or ruta- 
bagas, grade designations, 217; 
grades, 356 

Twenty-eight Hour Law, 45 

Tyee salmon, 185 

Type, 198, 199; in buying specifica- 
tions, 366; size, 277, on label, 559 


Unfair competition, 59, 165 

Unlabeled foods, 99, 118, 414 

Units, in buying specifications, 366; 
per can, 361; of minerals and vita- 
mins, 520 

United States, grade standards, 192; 
333; enforcement of, 407; Grain 
Standards Act, 43, 346, 382, 386, 
407; see also Grain; official stand- 
ards, 348; see also Grade stand- 
ards; Pharmacopoeia, 75; vitamins 
listed, 532; Public Health Service, 


46, 378; standards, see Grade 
standards; Warehouse Act, 52, 
303, 346, 358 


Unstandardized foods, 409 

U.S., as prefix to grade designations, 
208 

U.S.P. units, 520 

Use, 423; directions for, 533 

Used containers, 241 

Uses, of food, 220; formula changes, 
163; of imitations, 296; special 
dietary, 484 

Usual name, 423 


Valuable constituent, 459 

Vanilla, 471; extract, exemption of, 
417, 419; identity of, 420; flavor, 
imitation, 543; wafers, labeling of, 
433; white, 287 
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Vanillin, in flavors, 462; purpose of 
addition, 539, 541; in wafers, 461; 
and coumarin flavor, 287 

Variations, in content statement, 
278; atmospheric, 281; extent of, 
282; in ingredients, of assortments, 
463; permissible, 403; prohibited, 
401; in standardized titles, 400 

Varietal names, 424 

Variety, 104, 180, 424 

Veal, grade designations, 217; grades, 
387, 389; OPA grades, 388 

Vealers, grade designations, 
grades, 387, 389 

Vegetable oil, 133, 438, 448; dena- 
turing of, 93; as oleomargarine, 
53; cooking fats, 153; macaroni 
products, 333; noodle products, 
333; and vegetable products, stand- 
ards for, 325 

Vegetables, barreled, grades, 358; 
canned, grades, 358; canned, un- 
mixed, immature, exemption of, 
416; dried, 66; standards for, 312; 
fresh, 66; content statement, 260; 
in crates or baskets, 227; grades, 
353; standards, 312; frozen, grades, 
364; juices, canned, can sizes and 
weights, 599; mixed, can sizes and 
weights, 599; misleading vignette, 
155; for salad, canned, can sizes 
and weights, 599 

Venailos, as brand name, 161 

Victory spread, 295 

Vienna sausage, 202 

Vignettes, 103; false, 192; foreign, 
203; obscuring, 559 

Vinegar, 427, 428, 431, 441; apple, 
178; apple cider, 178; cider, 177, 
178, 218; as flavoring, 469; label, 
554; 100 grain distilled cider, 433; 
in sauerkraut, 418; water in, 217; 
cured herring, 189 

Violation of food standards, 390 

Viosterol, 490 

Viscous foods, 265 

Vitamin, as ingredient, 441; oil, 447; 
preparations, 219 

Vitamin A, 488, 509; action and uses, 
488; food sources of, 499; mini- 
mum daily requirements, 512; 
in olemargarine, 289; therapeutic 


doses, 532; units of, 520 
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Vitamin B complex, 488 

Vitamin B,, 331, 489; with nux 
vomica in wine, 84; therapeutic 
dose, 532; see also Thiamine 

Vitamin B,, 491; see also Riboflavin 

Vitamin Bg, 492; see also Pyridoxine 

Vitamin C, 490, 509; food sources 
of, 500; loss of, 502, minimum 
daily requirements, 512; therapeu- 
tic dose, 532; units of, 521 

Vitamin D, 331, 441, 490, 509; in 
cows’ milk, 524, 527; in evapo- 
rated milk, 328, 524, 527; food 
sources of, 500; minimum daily re- 
quirements, 512; therapeutic dose, 
532; units of, 522 

Vitamin E, 493 

Vitamin G, 489, 491; see also Ribo- 
flavin 

Vitamin H, 493 

Vitamin K, 478, 493, 510; units of, 
523 

Vitamin P, 494 

Vitamins, described, 487; dosage, 
therapeutic, 532; food sources of, 
499; as foods, 88; loss of, 502; 
minimum daily requirements, 478; 
natural sources of, 498; need not 
established, 516; recommended 
daily allowances, 477, 478; thera- 
peutic uses of, 519; units of, 520 

Voluntary label statements, 103 


Wafers, vanilla, 433, 461 

Walnuts, grade designations, 217; 
grades, 356 

War Food Administration, 303, 346 

Warehouses, 52 

edie Springs Crystal Compound, 

Washed curd cheese, standard of 
identity, 327 

Water, 440; drinking, 46; as drug, 
76; as ingredient, 442, 443: in in- 
gredient list, 459; salts added to, 
191; in vinegar, 217; capacity of 
container, 340; ices, 333, 467; ex- 
emption of, 417; pack, in buying 
specifications, 367 

Water-ground, 191 

Watermelon, grade 
217; grades, 356 

Weight, 263, 265; statement by, 265; 


designations, 


- Wax beans, 
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Table, 266; body, control of, 496; 

drained, 361; in buying specifica- 

tions, 366; sales by, see Sales by 

weight 

canned, standard of 
identity, 325 

Wheat, grain standards, 43; weight 
of bushel, 268; flour, standard of 
identity, 330; germ, 222; germ oil, 
87, 523; protein derivative, 537; 
see also Sodium glutamate; and 
soy macaroni products, 333; and 
soy noodle products, 333; spring, 
grades, 382; winter, grades, 382 

Wheeler-Lea amendment, 60, 65 

Whipping cream, standard of iden- 
tity, 327 

Whiskey, 64; as drug, 79; Scotch, 
196 

White, bread, 416; corn, see Corn, 
white sweet; flour, standard of 
identity, 330; meat fish, 184; meat 
tuna, 184; pepper, 470; sugar corn, 
see Corn, white sweet; vanilla, 
287; variety corn, 401 

Whitefish, 186; caviar, 188 

Whole, durum wheat flour, stand- 
ard of identity, 330; milk, dried, 
grades, 378; wheat bread and 
rolls, 332, 416; wheat flour, stand- 
ard of identity, 330; wheat maca- 
roni products, 333 

Winchester bushel, 267 

Wine, 64; domestic, 200; imported, 
204; pomace, 175; cured pickles, 
189 

Winter salmon, 185 

Wintergreen, 471, 472 

Worthless imitations, 296 

Wrappers, tissue paper, 234 

Wrappings removed before sale, 233 


Yams, 400, 427 

Yeast nutrient, 450 

Yellow, corn, canned, see Corn, yel- 
low sweet; -fin tuna, 184; sugar 
corn, see Corn, yellow sweet; tail, 
185; variety corn, 401 

Yolks, standard of identity, 329 

ber rhian hos can sizes and weights, 


Zante currants, 182 


Zinc, 495 


(Bold references are to pages in Vol. 1 ) 


1947 SUPPLEMENT 
FOOD REGULATION AND COMPLIANCE 


33. The Meat Inspection Regulations were revised in 1945, and completely 
renumbered. They appear in Code of Federal Regulations, Supp. 1945, Titles 
1-9, p. 839, et seg. All references to B. A. I. Order 211, Revised, contained in 
this volume, should accordingly be changed to conform to the new section 
enumeration. The War Food Administration having been terminated in 1945, 
enforcement of this statute now rests with the Production and Marketing Ad- 
ministration. 

46. A new revised edition of the “Milk Ordinance and Code” is scheduled 
for 1948. The frozen desserts ordinance was issued in 1940; it will be revised 
in 1948 or 1949. A Recommended Practices Manual for Sanitary Control of 
the Shellfish Industry was issued in 1946 (Bull. No 295). Drinking water 
standards were issued in 1946. 

62. New Hampshire (Food and Drug Law, Chap. 164, Rev. Laws, 1942, 
amended Chap. 61, Laws of 1947, effective July 1, 1947) and Washington (Uni- 
form Food, Drug, and Cosmetic Act. Chap. 257, effective June 6, 1945, and 
Chap. 25, Laws of 1937, Feb. 1947) have new-type food legislation. 

63. The Renovated Butter Act is not inconsistent with the Food, Drug, 
and Cosmetic Act (U. S. v. 24 Cans of Butter, 148 F.2d 365; cert. den.). A 
finding of the Federal Trade Commission cannot be res adjudicata to a pro- 
ceeding under the Act where different claims are asserted; nor can a judgment 
under the Food and Drugs Act that there was no fraud affect a seizure under 
the current statute (U. S. v. 5 Cases, etc. “Capon Springs Water,” 156 F.2d 
736). Both the Federal Trade Commission and the courts enforcing the Act 
may have concurrent jurisdiction over the same circular (U. S. v. Paddock, 
67 Fed. Supp. 819; 68 Fed. Supp. 407). 

66. The definition of “meat food product” was amended in minor detail 
in Meat Inspection Regulations, § 251.1(w). § 26.1, B.A.I. Order 211, Revised, 
was amended (M.I.R. § 276.1) to provide that a food containing product de- 
rived from cattle, sheep, swine, goats, or horses not amenable to the Meat 
Inspection Act is subject to the Food, Drug, and Cosmetic Act if in interstate 
or foreign commerce; and reaffirms the exemption contained in § 902 (b). 
However, a dealer removing the identification from a shipment of horse meat 
has been prosecuted under the Food, Drug, and Cosmetic Act (F.N.J. 5242) 
and pork sausages and frankfurters have been held adulterated (F.N.J. 
065). 

; a: See U. S. v. Joseph, 145 F.2d 74, cert. den. 

71. Mineral oil, labeled cocoLINE MINERAL BASE OIL, is a food since the 
name Cocoline implies a food ingredient (F.N.J. 6386). : ; 

84. Labeling of a cathartic drug, which gave the impression that the article 
was appropriate for food purposes by reference to sea vegetables, food min- 
erals, and the fact that “sea plants” have been consumed in many countries as 
part of the diet, condemned it as misbranded (F.N.J. 5780). 

88. Vitamin capsules are drugs, not foods (U. S. v. Hain, D.C., Calif.). 

go. The label declaration FoR. TECHNICAL USE was considered misleading as 
applied to a color offered for food use (F.N.J. 7333). Similarly, label state- 
ments reading HAS NO FOOD VALUE and WE CLAIM NO FOOD VALUE FOR SUGARINE 
were held inapplicable to a product containing 50% of sugar (F.N.J. 7772). 

100. The Meat Inspection Regulations (§ 267.2) have changed in minor 
respects the label content of meat products. te 

10g. A counterclaim seeking a declaratory judgment was denied in U. S. 
y. 149 Gift Packages, 52 Fed. Supp. 993. See also Cook Chocolate Co. v. 
Miller, D. C., D. C., 1947. 
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646-B FOOD REGULATION AND COMPLIANCE 


112. In filing for registration of a trade-mark for meat products, a copy 
of the label and its approval by the Meat Inspection Division must be a part 
of the record. § 14.1, Rules of Practice in Trade-Mark Cases. 

113. The same rule is applicable to wines and distilled alcoholic liquors. | 

119. Circulars shipped 71 days before the drug did not “accompany | it 
(Alberty v. U. S., 159 F.2d 461. To same effect, see Urbeteit v. U. S., CCA 
sth, Nov. 7, 1947). In U. S. v. Kordel, 66 Fed. Supp. 538, aff d CCA 7th, 
Nov. 6, 1947, however, circulars were held to accompany the drug. Contextual 
relationship” rather than “physical contiguity” was set up as the test of “ac- 
companiment.” If the information in the offending literature is essential for 
the use of the product, it constitutes “labeling.” Under this decision, it may be 
argued that even a periodical advertisement or a radio broadcast may constitute 
“labeling” should it provide the only means for the consumer to know the uses 
of the product. Reference to the invoice of a shipment of unlabeled jars of 
fig preserves may be made to establish that the article “purports to be and was 
represented as” fig preserves (F.N.J. 7141). q 

123. Circulars may be both advertising and labeling (U. S. v.. Kordel, 
supra; U. S. v. Paddock, supra. But see Urbeteit v. U. S., supra, in which 
a “newspaper” was considered an advertisement, not labeling). 

125. The label must be considered as a whole (U. S. v. 6 Doz. Bottles, 
etc. “Dr. Peter's Kuriko,” 158 F.2d. 667). ; 

130. Sardines labeled * * * IN PURE PEANUT OIL are misbranded when 
mineral oil is also present (F.N.J. 5880). The label statement ANTI-PELLAGRA 
FACTOR following the word NIACIN is misleading as creating the impression that 
the product, in the quantity ordinarily consumed, is of value in the prevention 
and treatment of pellegra (F.N.J. 8493). Where government supervision was 
limited to the assurance that frozen eggs would not be included with frozen 
eggs for government use, it is misbranding to label the product USDA PACKED 
UNDER GOVERNMENT SUPERVISION (F.N.J. 5490). 

133. The expression A GRAND PIE, applied to a pie lacking genuine fruit 
ingredient, is false and misleading as representing that the food is of superior 
quality, if in fact it is not (F.N.J. 6414). The statement WHOLESOME PURE on 
contaminated pretzels is misbranding (F.N.J. 6211). The label statement on 
wheat germ FOR HEALTH—FOR ZIP—A TUNE-UP! is “merely sales talk and not 
misleading” (F.N.J. 6589). 

148. The name ASPARAGUS PUREE is misleading in the absence of a state- 
ment revealing the material fact that the article is produced from asparagus 
butts (F.N.J. 6962). The label of a “butter stretcher” is misleading where it 
fails to reveal the material fact that the article is 97% common table salt, sold 
in this form at the rate of about $5 a pound (F.N.J. 6392). 

150. Offering a beverage stabilizer containing monochloracetic acid for 
food purposes is misleading where the labeling fails to reveal the material fact 
that the article contains a poisonous and deleterious substance which would 
render it unwholesome and unsuitable for use as a food component (F.N.]J. 
8801). It was the labeler’s duty to reveal that RED PITTED CHERRIES were tart 
or sour cherries not suitable for table use, where the label pictured the cherries 
as whole, dark, sweet unpitted cherries so suitable (F.N.J. 8739). 

152. A deceptive firm trade name may be misleading (F.N.J. 8894). 

154. A label design of a glass containing a beverage with a picture of a 
peach and the name PEACH FLOw is misleading as applied to an article containing 
only 33% fruit (F.N.J. 8808). A picture of whole dark sweet unpitted cherries 
is not cured by the inconspicuous title RED PITTED CHERRIES (F.N.J. 8739). 

_ 155. The name yur-Jet is misleading applied to a product which is neither 
a jelly nor a gelatin preparation (F.N.J. 6582). 
_ 159. The trade-mark spARK O’LIFE, applied to a wheat germ product, is not 
in and by itself misleading (F.N.J. 6580, but see F.N.J. 5794). Roasted cotton- 
seed flour should not be labelled MALACOCOA as it implies that the product 
contains cocoa (F.N.J. 5838). The name FUL-0-FRUIT on candy is misleading 
where the article contains but a small amount of raisins (F.N.J. 5132). The 
name€ SUGARINE is misleading when used to designate a product containing two 
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or more ingredients, since it is suggestive of only one but not all the ingredients 
e8 7772). The name FINESSCOVEE to designate a coffee substitute consti- 
tutes misbranding since it is an obvious play on the phrase “finest coffee,” imply- 
ing the presence of coffee (F.N.J. 5411). 

172. Whether or not a tomato product was legally labeled tomato SAUCE 
when it contains no spices and only about 6.5% salt-free tomato solids, is 
determinable as a question of fact on the testimony of trade witnesses and 
experts (U. S. v. 254 Cases, etc. Tomato Sauce, 63 Fed. Supp. 916). 

175. The title BLACK PEPPER is false and misleading as applied to a product 
consisting of a mixture of buckwheat hulls, bran, and flour with pepper shells, 
despite the inconspicuous statement DECORTICATION WITH BUCKWHEAT MIDDLINGS 
ADDED (F.N.J. 9163). 

177. The title VEGETABLE TABLETS is false and misleading applied to an 
article containing non-vegetable kelp (F.N.J. 6400). 

180. Peas of a sweet variety cannot be labeled as EARLY JUNE PEAS (F.N.J. 
5223). Ocean pout should not be called FLOUNDER (F.N.J. 5188). 

188, The name STUFFED FRUIT should not be applied to a product containing 
a substantial proportion of fruits that are not stuffed (F.N.J. 9325). The 
name HYDRATED FORDHOOK LIMA BEANS on frozen soaked dried lima beans 
creates the impression that they are frozen succulent lima beans and 
hence is violative of the Act (F.N.J. 9339). Fruit merely dipped in sirup and 
not subjected to a process necessary for the production of “glacé” fruit cannot 
be labeled Glace FruIT (F.N.J. 5920). Nor should diced fruit peel be described 
as DICED GLAZED FRUIT (F.N.J. 9538). 

191. Peas ungraded for size cannot be labeled size 3 (F.N.J. 8049). The 
name JUMBO SHRIMP is false and misleading as applied to small size shrimp 
(F.N.J. 6113). Canned beets labeled as SMALL WHOLE BEETS * * * NO. OF BEETS 
APPROX. I2 TO I5 are misbranded where the beets are not small and less than 12 
beets are packed™in the container (F.N.J. 5220). It is violative of the Act to 
describe an article containing chopped peaches and pears as DICED accompanied 
by a vignette depicting diced fruit (F.N.J. 8408). Nor may canned pear halves 
be labeled MIXED PIECES OF IRREGULAR SIZES AND SHAPES (F.N.J. 9108). The 
name FANCY SLICED MUSHROOMS cannot be applied to a product consisting of a 
mixture of sliced mushrooms and pieces and stems of mushrooms (F.N.J. 8764). 

206. The name MUSHROOMS FANCY BUTTONS, with a vignette depicting 
fancy button mushrooms, cannot be applied to a product containing excessive 
brine and stem material (F.N.J. 9117). See also F.N.J. 8655, F.N.J. 8936. 

208. The title u.s. GRADE A FANCY implies that the product was packed 
under continuous U. S. inspection (F.N.J. 6134). 

209. Grade designations (New). 

Apple butter: A or FANCY; C or STANDARD; D Of SUBSTANDARD. 

Apples, frozen: A or FANCY; B Or CHOICE; SUBSTANDARD. 

Apricots, frozen: A or FANCY; B Of CHOICE; C OF STANDARD. 

Apricots, frozen for manufacturing: A; B; D. 

Beans, lima, shelled for processing: No. 1; NO. 2; CULLS. 

Beets, for processing: NO. I; NO. 2; CULLS. 

Berries, frozen: A or FANCY; B Or CHOICE; A and B grades for manufacturing ; 
D OF SUBSTANDARD. 

Berries, for processing: NO. I; NO. 2. 

Brussel Sprouts, frozen: A or FANCY; B Of EXTRA STANDARD; C Of STANDARD; 

D OF SUBSTANDARD. 

Blueberries or Huckleberries, canned: A or FANCY; B Or CHOICE; C Or STAND- 

ARD; D Of SUBSTANDARD. 

Blueberries or Huckleberries, frozen: A or FANCY; B Of CHOICE; C Of STAND- 

ARD; A and B grades for manufacturing; D or SUBSTANDARD. 

Cherries, sweet, for canning or freezing: No. I; NO. 2. 

Cherries, sweet, frozen: A Or FANCY; B Or CHOICE; D Or SUBSTANDARD. 
Dates: A or FANCY; B Or CHOICE; C Of STANDARD; D OF SUBSTANDARD. 

Figs, dried: a or FANCY; B Of CHOICE; C OF STANDARD; D Of SUBSTANDARD. 
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Grapefruit juice, concentrated, canned: A or FANCY; C Or STANDARD; D or SUB- 
STANDARD. 

Grape Juice: A or FANCY; B Of CHOICE; C Or STANDARD; D Or SUBSTANDARD. 

Olives, green: A Of FANCY; B OF CHOICE; C OF STANDARD; D OF SUBSTANDARD. 

Onions, common green: NO. 1; NO. 2. 

Parsnips: NO. I; NO. 2. i 

Peaches, freestone, for freezing or pulping: No. 1; NO. 2; NO. 3; CULLS. 

Peaches, frozen: A or FANCY; B OF CHOICE; C Or STANDARD; D OF SUBSTANDARD, 
and A, B, and p grades for manufacturing. 

Peas, for canning or freezing: NO. 1; NO. 2; NO. 3; CULLS. 

Prunes, dried, canned: A or FANCY; B Of CHOICE; C Of STANDARD; D OF SUB- 
STANDARD. 

Rhubarb, frozen: A or FANCY; B Or CHOICE; D Or SUBSTANDARD. 

Squash, summer: NO. I; NO. 2. 

Squash, fall and winter: NO. I; NO. 2. 

Spinach leaves, fresh: EXTRA NO. I; NO. I; COMMERCIAL. 

Tangerine Juice, canned: A or FANCY; C Or STANDARD; D Or SUBSTANDARD. 

Tomato paste, canned: A or FANCY; C Or STANDARD; D Or SUBSTANDARD. 
(Revised) 

Apples, canned: delete SUBSTANDARD. 

Apples, dried: add OFF-GRADE. 

Apples for canning: revised to Apples for processing. 

Apricots, canned: delete SECONDS; WATER PACK; F; PIE; OFF-GRADE; add ¢, D, 
and E (SOLID PACK). 

Apricots, dried: delete SLABS; OFF-GRADE; add D Or SUBSTANDARD; A, B, C, and D 
(SLABS). 

Asparagus, canned: delete OFF-GRADE; add Dp or SUBSTANDARD. 

Asparagus, frozen: delete OFF-GRADE; add D or SUBSTANDARD. 

Beans, dry, canned: revised to Beans, dried, canned; substitute p for OFF-GRADE. 

Beans, lima, frozen: revised to A or FANCY}; B OF EXTRA STANDARD; C or 
STANDARD; D Or SUBSTANDARD. 

Beans, snap (or stringless), canned: revised to Beans, green and wax, canned; 
substitute Dp for OFF-GRADE. 

Beets, canned: delete SUBSTANDARD. 

Beef, Carcass: PRIME, suspension abrogated. 

Cattle, Slaughter: priME, suspension abrogated. 

Cauliflower, frozen: revised to A or FANCY; B OF EXTRA STANDARD; D Or SUB- 
STANDARD. 

Celery, rough, fresh: revised to Celery; substitute EXTRA NO. I for FANCY. 

Cherries, pitted sulphured, barreled: add SAMPLE GRADE. 

Cherries, unpitted sulphured, barreled: add SAMPLE GRADE. 

Figs, Kadota, canned: delete A SPLIT Or FANCY SPLIT}; OFF-GRADE; substitute Cc 
Or STANDARD for B SPLIT Of CHOICE SPLIT; SUBSTANDARD for SECOND. 

Grapefruit juice, canned: substitute D or SUBSTANDARD for OFF-GRADE. 

Grapefruit juice and orange juice, blended, canned: substitute p or suB- 
STANDARD for OFF-GRADE. 

Olives, salt-cured oil coated: add UNCLASSIFIED. 

Olives, Sicilian style, processed: add UNCLASSIFIED. 

Orange juice, canned: substitute p or SUBSTANDARD for OFF-GRADE. 

Peaches, dried: substitute Dp or SUBSTANDARD for OFF-GRADE. 

Peaches, fresh: delete fresh, 

Peaches, freestone, canned: substitute Dp or SECONDS Of WATER GRADE; add c 
and p (SOLID PACK). 

Peaches, yellow clingstone, canned: delete so.ip PACK; substitute D or SECONDS 
Or WATER GRADE; add c and p (SOLID PACK). 

Peanut butter: add oFF-GRADE. 

Pears, dried: substitute p or SUBSTANDARD for OFF-GRADE, 


Peas, black-eye, canned: substitute OFF-GRADE or SUBSTANDARD for OFF-GRADE 
(SUBSTANDARD). 


Peas, canned: add B or EXTRA STANDARD. 
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Peas, frozen: substitute A or FANCY; B Or EXTRA STANDARD; C or STANDARD} 

D Or SUBSTANDARD. 

Plums, canned: delete WATER Of PIE PACK; OFF-GRADE Of SUBSTANDARD. 
Potatoes, sweet, canned: substitute p for OFF-GRADE. 

Prunes, dried, substitute D or SUBSTANDARD for OFF-GRADE. 

Pumpkin and squash, canned: substitute A or FANCY for A FANCY. 

Raisins, processed: substitute A of FANCY}; B Or CHOICE; C or STANDARD; D or 

SUBSTANDARD. 

Raspberries, red: delete red; substitute D or SUBSTANDARD for OFF-GRADE. 

Sauerkraut, barreled or bulk: substitute OFF-GRADE OF SUBSTANDARD for OFF- 
GRADE. 

Strawberries, fresh: delete fresh. 

Strawberries, frozen: substitute p for OFF-GRADE. 

Tomato pulp, canned: substitute p for OFF-GRADE. 

Tomatoes, canned: add A WHOLE of FANCY WHOLE; substitute Dp or SUB- 

STANDARD for OFF-GRADE. 

Tuna fish: see Trade Practice Rules for the Tuna Industry, revised June 23, 

1045. 

219. A product consisting principally of cacao bean shell cannot be labeled 
COCOA RESIDUE POWDER (F.N.J. 8169). 

220. An ice cream stabilizer cannot be labeled as an IcE CREAM MIX when 
expensive ingredients must be furnished by the purchaser to make ice cream 
(F.N.J. 9177). Nor is it legalized by using the name * * * pEsserTs and the 
information JUST ADD SUGAR & MILK (F.N.J. 8794). No cereal can be desig- 
nated as a COFFEE SUBSTITUTE. “A substitute should possess some of the quali- 
ties of the article for which it is sustituted. The article [malted and roasted 
ground barley] may have been branded as a coffee cereal but not a coffee 
substitute.” (F.N.J. 9403) 

222. F.N.J. 7901-F.N.J. 7925 (issued Jan., 1946) illustrate many claims of 
nutritional and therapeutic value considered violative of the Act. 

229. Shelled peanuts in sacks, whether or not shipped in carload lots 
(Interpretation, June 2, 1947), dressed poultry (F.N.J. 6183), sacks of onions 
(F.N.J. 5726), skim dry milk powder in 70 pound drums (F.N.J. 8376), and 
frozen eel pout fillets packed in 15 and 17 pound boxes and 20 pound cans 
(F.N.J. 6492) are “in package form.” 

231. Limburger cheese in bricks are food in package form despite the label 
statement THIS IS NOT A PACKAGED CHEESE OF GUARANTEED WEIGHT, ONE OUNCE 
MUST BE DEDUCTED AT TIME OF SALE FOR THE WRAPPER, (F.N.J. 6262). See also 
F.N.J. 5674, F.N.J. 6480. 

233. Daisies of Cheddar cheese are in package form (F.N.J. 6903). 

243. The statement pIsTRIBUTED By * * * is false and misleading where the 
product is not actually so distributed (F.N.J. 7104). ; : 

248. A firm name may contribute to the misleading aspects of labeling 


(F.N.J. 8894). ; 
269. Mushrooms shipped in 3 pound baskets must bear the net contents 


statement (F.N.J. 9345). 

270. The statement CONTENTS: 8 TABLETS on an envelope of a_ so-called 
butter stretcher does not give accurate information of the weight or size of the 
individual tablets (F.N.J. 6392). ; 

275. The statement on gravy mix INGREDIENTS 1%4 OUNCES MAKES I PINT 
is not a proper declaration of net contents (F.N.J. 5765). eee 

292. The Government has proceeded against a “butter substitute” on the 
ground, among others, that it was an imitation of butter and as such improperly 
labeled. Since action was also predicated on adulteration, it is not clear whether 
the article would have been legalized if properly labeled as an imitation. The 
product, upon condemnation, was not relabeled but was sold to a rendering plant 
(F.N.J. 4980). oe ; ¥ ese 

296. An IMITATION LEMON FLAVOR containing so little flavoring principle 
that it was practically worthless for flavoring purposes 1s misbranded (F.N.J. 


7327; see also F.N.J. 7618). 
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308. The Sandford Tomato Catsup case is reported in 55 Fed. Supp. 725; 
it was affirmed under Libby, McNeill & Libby v. U. S., 148 F.2d 71. 

312. Production and Marketing Administration now exercises jurisdiction 
over the quality and grades of fruits and vegetables. } 

322. Food and Drug Administration has published a Service and Regulatory 
Announcement (FDA No. 2, July, 1944), setting forth the food standards 
promulgated to July, 1944. Copies are available on request. ; 

323. The standard for fruit butter was corrected in minor detail (Dec. 12, 
1945, 10 F.R. 15163). Standards for canned apricots, peaches, pears and cherries 
with rum were promulgated on October 17, 1947 (12 F.R. 6907). 

325. The standard for canned tomatoes was amended June II, 1947 (12 
F.R. 3887) to permit the use of calcium chloride, calcium sulfate, calcium 
citrate, and monocalcium phosphate not to exceed 0.026% of weight, and to 
provide label statements when so added. The standard for canned peas was 
amended February 6, 1947 (12 F.R. 950, as corrected 12 F.R. 1218) to permit 
the use of small quantities of sodium hydroxide, sodium bicarbonate, mag- 
nesium oxide, and magnesium carbonate as alkalinizing agents, with appropriate 
label statements. U. S. v. Lord-Mott Co., Inc., 57 Fed. Supp. 128, invalidized 
the canned peas regulations so far as AIS tolerance is concerned as an undue 
hardship on local packers. The canned vegetables standard was amended on 
May 23, 1945 (10 F.R. 6055) to permit the use of water, asparagus juice, or a 
mixture of both, as packing media for asparagus, with appropriate label state- 
ments. It was further amended on February 13, 1947 (12 F.R. 1138) to delete 
canned beans from the regulation. New standards for canned green beans and 
canned wax beans were promulgated on February 13, 1947 (12 F.R. 1137, as 
corrected 12 F.R. 1390). 

326. The proposed amendment to increase the maximum amount of mois- 
ture in cream cheese was denied (Oct. 25, 1944, 9 F.R. 1111 5). The standards 
for Neufchatel, cottage cheese and creamed cottage cheese were upheld in 
Columbia Cheese Co. v. McNutt, 137 F.2d 576, cert. den. The oleomargarine 
standards were upheld in Land O’ Lakes Creameries, Inc. v. McNutt, 132 F.2d 
653. A definition and standard of identity for oleomargarine was promulgated 
under the Meat Inspection Regulations (March 24, 1045, 10 F.R. 3357, § 278.1). 
A conflict between the Revenue Act and Food, Drug, and Cosmetic Act defini- 
tions of oleomargarine arose in Barnard v. Carey, 60 Fed. Supp. 539. The 
sweetened condensed milk standard was reviewed in A. E. Staley Mfg. Co. v. 
Sec’y of Agriculture, 120 F.2d 258. 


330. Standards of identity for macaroni products, milk macaroni products, 


meals, oie panies corn grits. 

331. ew) Other definitions and standards of i ity. 
1944, comprehensive definitions and standards of reas aan Semaniiat 
cacao products (9 F.R. 14329), identifying cacao nibs (cocoa nibs, cracked 
cocoa), chocolate liquor (chocolate, baking chocolate, bitter chocolate. cooking 
chocolate, chocolate coating, bitter chocolate coating), breakfast cocoa (high fat 
cocoa, cocoa (medium fat cocoa), low-fat cocoa, sweet chocolate (sweet 
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chocolate coating, sweet milk chocolate coating), skim milk chocolate (sweet 
skim milk chocolate, skim milk chocolate coating, sweet skim milk chocolate 
coating), buttermilk chocolate (buttermilk chocolate coating), mixed dairy 
product chocolates (mixed dairy product chocolate coatings), sweet chocolate 
and vegetable fat (other than cacao fat) coatings, and sweet cocoa and vegetable 
fat (other than cacao fat) coatings. Identity standards have also been promul- 
gated (August 23, 1946, 11 F.R. 9331) for raw oysters (shucked oysters) and 
the various species and sizes of raw oysters. 

331. As noted above, cacao products and alimentary paste standards have 
been promulgated. The status of the other regulations mentioned remains un- 
changed. Definitions and standards of identity have been proposed for canned 
oysters (12 F.R. 6699), and mayonnaise, French dressing, and related dressings 
(12 F.R. 6767). Under consideration for 1948 are definitions and standards of 
identity for frozen fruits, breads, canned green beans, canned wax beans, and 
canned corn. The provision of Food Distribution Order No. 1, issued by the 
War Food Administration, which required the enrichment of white bread and 
rolls, was withdrawn as of October 25, 1946. In those States where no legisla- 
tion exists, enrichment of bread thereafter became optional. 

334. Quality standards for canned green beans and canned wax beans have 
been issued (Feb. 13, 1947, 12 F.R. 1137, as corrected 12 F.R. 1390). 

339. Fill of container standards have been promulgated for canned oysters 
(Nov. 18, 1944, 9 F.R. 14008). 

346. The War Food Administration was terminated and its functions 
transferred to the Secretary of Agriculture by Executive Order 9577, June 29, 
1945. Standards, inspections and marketing practices are now under the juris- 
diction of the Production and Marketing Administration (10 F.R. 11981) of 
the U. S. Department of Agriculture. This development should be borne in 
mind in reading these pages. 

347. In 1946, the procedure stated was revised. The Administrative Pro- 
cedures Act of 1946 provides, briefly, that rules (which include standards) 
must be published in advance in the Federal Register and the public given an 
opportunity to comment thereon, and that sufficient time elapse before they 
become effective. The Office of Distribution no longer acts as a fact-finding 
and coordinating agency; this has now been assigned to the agency within the 
Department of Agriculture authorized to perform this work. The enumerated 
steps (page 348) accordingly should be revised. 

349. “Tentative” standards have, in effect, been terminated by the Ad- 
ministrative Procedures Act; all standards must be formally approved by the 
U. S. Department of Agriculture. 

354. Revised standards have been written for Cabbage, Bunched Carrots, 
Topped Carrots, Carrots with Short-Trimmed Tops, Celery, Florida and Texas 
Citrus Fruits, Green Corn, Garlic, California and Arizona Grapefruit, Shelled 
Runner Peanuts, Peppers, Sweet Plums and Prunes, Sweet Potatoes, Bunched 
Shallots, Fresh Tomatoes, and Watermelons. New standards have been written 
for Summer Squash, Fall and Winter Types Squash, and Fresh Spinach leaves. 

357. Revised standards have been issued for Apples, for processing, Sweet 
Corn for canning, and Freestone Peaches for canning. New standards have been 
issued for Berries, for processing, Beets, for processing, Lima Beans, shelled 
for processing, Sweet Cherries, for canning or freezing, Freestone Peaches, for 
freezing or pulping, and Peas, for canning or freezing. | 

358. Revised or amended standards have been issued for Apricots, 
Asparagus, Dried Beans, Green and Wax Beans, Beets, Kadota Figs, Grapefruit 
Juice, Blended Grapefruit and Orange Juice, Orange Juice, Concentrated 
Orange Juice, Peas, Plums, Sweet Potatoes, Tomatoes, and Tomato Pulp. 
New standards have been issued for Apple Butter, Blueberries or Huckleberries, 
Grape Juice, Concentrated Grapefruit Juice, Olives, Green, Dried Prunes, 
Tangerine Juice, and Tomato Paste. ; 

363. Revised or amended standards have been issued for processed Apri- 
cots, Peaches, Pears, Prunes, and Raisins. New standards have been issued for 
Dates and Figs. 
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364. Nineteen of the most common frozen foods have now been standard- 
ized. Revised or amended standards have been issued for Lima Beans, Cauli- 
flower, Peas, Raspberries, Spinach, and Strawberries. New standards have 
been issued for Apples, Apricots, Berries, Blueberries or Huckleberries, Brussel 
Sprouts, Sweet Cherries, and Peaches. ; ; : 

365. WiLLIAM’s Outline of Suggested Specifications for Purchasing Fruits 
and Vegetables was revised May, 1945, as Misc. Pub. 565. Considerable changes 
have been made in the various specifications, as demonstrated by the amend- 
ments, revisions, and new issuances of grade standards discussed above. The 
present enumeration of specifications is illustrative only; reference should be 
made to the currently effective standard in stating grade, style, color, size and 
kind of packaging, etc. 

ag The Aisclaean of OPA-USDA grades is, of course, out-of-date. — 

393. A shipment of a canned tomato product, the labels on some of its 
cases reading 24 No. 2% TINS TOMATO PULP, is represented as TOMATO JUICE 
when invoiced as such (F.N.J. 8654). 

396. Wheat flour containing ingredients not permitted or recognized by 
the standard, such as yellow nitric acid-treated flour, and lecithin, soya bean 
flour, monocalcium phosphate and salt, is misbranded (F.N.J. 6811). Misbrand- 
ing was charged where jam failed to meet the regulatory specifications and was 
not labeled as an imitation (F.N.J. 5921). 

400. The standardized product, field corn, cannot be designated as SWEET 
corN (F.N.J. 8614). , 

403. Where canned cherries failed to declare the name of the optional 
Ne ns ap present as required by the regulation, it was misbranded 

.N.J. 6507). 

405. In a criminal case, one court refused to enforce quality standards for 
canned peas on the ground that the standards worked an undue hardship on 
pea growers in Maryland, Delaware, and New Jersey (U.S. v. Lord-Mott Co., 
Inc., 57 Fed. Supp. 128). 

407. A “Victory Spread,” correctly labeled a * * * DAIRY PRODUCT CONTAIN- 
ING BUTTERFAT 70%, MOISTURE 29%, MILK SOLIDS 1%, was nevertheless pro- 
ceeded against as adulterated butter (F.N.J. 5179). 

424. The name CHOcoLATEs does not describe a box of candy that also 
contains nougats (F.N.J. 7764). 

425. Fenugreek designated as CONDITION POWDER violates the provision re- 
quiring the label to bear a common or usual name (F.N.J. 8645). 

426. Canned sweet potatoes in light sirup cannot be labeled cANDIED 
LOUISIANA YAMS (F.N.J. 8622). 

430. The common or usual name of malted and roasted ground barley, 
offered as a coffee substitute, is not MALTED BEVERAGE CEREAL (F.N.J. 6403). 
The title ALMOND CREAM FILLED BAR with the statement FILLED WITH THE 
CHOICEST OF SELECTED ALMONDS cannot be applied to a candy containing no 
almonds as such but only a paste made from ground-up almonds and other nut 
kernels (F.N.J. 4947). 

431. The name PECAN CREAM LOAF and a vignette of a sliced loaf of candy 
containing numerous large pieces of pecan cannot be applied to a product con- 
poten a small number of widely scattered pecan fragments (F.N.J. 9049). 
ent E-Z SAUCE MAKES DELICIOUS APPLE SAUCE implies that the article 
is a complete apple sauce mix, containing sugar as well as apple, and cannot be 
fo heme ae has to be added (F.N.J. 9098). A wafer containing only 

270 soy cannot be called soya THIN WAFERS (F.N.J. 5814). A 
product containing only 1% of citrus peel and one fragment of cherry in a 
pound and only about 5% of peanuts cannot be designated as a FRUIT - NUT 
BAR (F.N.J. 6451). Nor can honey be labeled BEE HONEY if it contains added 
harps Pcebs\ozk Sos (F.N.J. 6459). The name Honey BUTTER used to desig- 
nate whipped honey containing no butter constitutes misbrandi i i 
bic honeytenartate : misbranding since mixtures 

y utter are on the market under that title (F.N.J. 5143). 
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436. The name cocottne applied to mineral oil is misleading since it implies 
a food ingredient of either cocoa or coconut origin (F.N.J. 6386). 

438. CEREAL is not the common or usual name of puffed wheat (F.N.J. 
5832) or of barley (F.N.J. 6201) ; VEGETABLE o1L of corn oil (F.N.J. 6180) ; 
REFINED VEGETABLE OIL of cottonseed and peanut oils (F.N.J. 7496) ; or CREME 
OF MAIZE of corn flakes (F.N.J. 8569). The terms FARINACEOUS PRODUCTS and 
MALTED KERNELS are not considered the common or usual names of any in- 
gredients (F.N.J. 5438; F.N.J. 9272). On cocktail spreads, suGars is not the 
common or usual name for dextrose, oRGANIC aAcip for phosphoric acid (an 
inorganic acid, incidentally), or HICKORY WOOD DISTILLATE for pyroligneous 
acid (F.N.J. 8585). Skim milk powder cannot be designated as MILK on 
mushroom soup mix, nor can corn starch, oat flour, wheat starch, or soya bean 
flour be declared as DERIVATIVES OF CEREAL (F.N.J. 6578). 

439. Undeclared salt in a product labeled PURE COCONUT (PREPARED) SUGAR 
ADDED violates this provision (F.N.J. 5972). Canned salmon containing salt is 
misbranded for failure to declare the names of each ingredient, salmon and 
salt (F.N.J. 8027). 

459. Listing the ingredients of a sauce as WATER—SALT—SUGAR—BUTTER— 
VINEGAR is misleading in that the label fails to reveal the material fact that the 
_ article contained but a minute quantity of butter (F.N.J. 8247). The prominent 
statement WITH MEAT on tomato sauce is misleading when applied to a product 
containing an insignificant proportion of meat (F.N.J. 6535). Where the man- 
ner of stating ingredients is repetitious and confusing and tends to give the 
impression that the product consists of more ingredients than is actually the 
case, the product is misbranded (F.N.J. 5411). An imitation maple sirup, 
whose label states MADE FROM PURE CANE SUGAR, is misbranded where it has 
been made from a sugar and water solution containing only about 61% of 
sugar (F.N.J. 7067). 

477. The recommended dietary allowances were revised in 1945, and 
further recommendations were made for fat, copper, iodine, phosphorus, 
vitamin K, salt, and water. Recommended Dietary Allowances. Revised 1945. 

480. The statement ENRICHED WITH DEXTROSE on a tomato drink is mis- 
leading as improperly suggesting that the nutritional value of the product has 
been significantly improved by the addition of dextrose (F.N.J. 6595). 

485. Wheat germ “purports to be” for special dietary purposes and the 
failure to label it with the information required by the regulations constitutes 
misbranding (F.N.J. 5784). 

498. To state that wheat germ is A NATURAL FOOD RICH IN VITAMIN B, * * * 
is ee since the term “vitamin B” has no scientific significance (F.N.J. 
6 : 

: vo Ice box cookies labeled vITAMIN Bi AND IMPORTANT MINERALS HAVE 
BEEN ADDED are misbranded since the label fails to bear the information regard- 
ing its vitamin and mineral properties required by the statute (F.N.J. 5118). 

515. The minimum daily requirements statement on calcium pantothenate 
tablets is misleading in that it suggests that the need for the product in human 
nutrition has been established, although the amount needed daily has not. The 
label should have also stated that the need for calcium pantothenate in human 
nutrition has not been established (F.N.J. 7341). 

520. The statement CHEMICAL TITRATION SHOWS AN APPROXIMATE VITAMIN 
C CONTENT OF 0.9 MG. OR I INTERNATIONAL UNITS VITAMIN C PER GRAM, applied 
to lemon flavoring, is false and misleading since the two quantities are not 
equivalent (F.N.J. 5403). Water-soluble vitamins content are now given in 
terms of weight. A new standard for vitamin A is effective Jan. 1, 1948. 

524. Efforts are being made to amend the Act to make iodization of table 
salt mandatory. 

528. Mineral oil in popcorn is injurious to health (F.N.J. 8831). Mineral 
oil is not a suitable ingredient for special dietary foods (TC 8A). 

531. For new vitamin preparations, see U.S.P. XIII. 

533. See U. S. v. 150 Packages, etc. “Bush Mulso Tablets,” etc., D.C.E.D. 
Mo., July 11, 1947. 
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554. The statement DECORTICATION WITH BUCKWHEAT MIDDLINGS ADDED 
ee not inform purchasers that black pepper contains hulls and bran (F.N.J. 
163). 
: is Information regarding vitamin properties are not prominent when it 
appears on the bottom of the box (F.N,J. 8495) nor when it appears on the 
side panel at right angles to the main display panel (F.N.J. 8291). Ingredient 
statements printed on the reverse of a label to be read through the oil in the 
bottle lacks required prominence (F.N.J. 5558), as do those appearing around 
the borders of the label of cocktail spread (F.N.J. 8585). A net weight state- | 
ment placed on a small sticker on the end of a box wrapper of a candy box 
is similarly inconspicuous (F.N.J. 4949). Also violative of this provision are 
indistinct label statements printed in small, green type on a brown background 
(F.N.J. 7357), in small white type on a yellow background (F.N.J. 8585), or 
in fine blue type on clear cellophane (F.N.J. 9098). Small illegible print like- 
wise offends this section (F.N.J. 9008). 

562. An ingredient statement on a side panel of a fruit cake box is mis- 
branding (F.N.J. 8528). 

563. Violative of this provision are ingredient statements appearing in 
small print on two side panels of the package (F.N.J. 6272) and a content 
statement appearing on the bottom of a chest of candy and inside the chest on 
the top and side of the cardboard box (F.N.J. 7764). 

565. A statement of volume blown into the glass on the side of a jug of 
fountain sirup lacks proper prominence (F.N.J. 7573). 

574. This provision is not unconstitutional on the ground of being in- 
sufficiently descriptive and not affording an opportunity to determine what is a 
proper container (U. S. v. 149 Gift Packages, 52 Fed. Supp. 993). 

577. Condemned as misleading fill were candy chests containing a card- 
board box of candy one inch deep which rested on a false bottom about 1.28 
inches deep, the head space above the candy being approximately 0.62 inches, 
the candy occupying about 35% of the chest’s volume (F.N.J. 6239). 

582. Action has been taken against a candy box the top layer of which 
contained 16 pieces of candy while the bottom layer only 8 pieces, divided 
by a W-shaped supporting cardboard strip (F.N.J. 7764). Also condemned 
were gooseberries so packed with sinkers and floaters that there was a space 
hidden from view behind the band label which contained packing medium only 
(F.N.J. 6306). Overruling previous Food and Drug Administration rulings, it 
was held in U. S. v. 738 Cases, etc. “Jiffy Low Vanilla Flavor Pudding,” 71 
Fed. Supp. 279, that a dried dessert compound, making one pint of the finished 
food, is not slack-filled when it occupies only 55% of the container, there being 
no relation between the size of the container and the purpose of its purchase 
Whether or not a container is slack-filled is a question of fact that will not be 
eae 4 appeal unless clearly erroneous (U. S. v. Cataldo, 157 F.2d 802). 
; 587. Macaroni occupying an average of 73% of the volume of 
is misleadingly filled (F.N.J. 6809). An eae fill of container of ech 
dinner of about 62% is slack-fill (F.N.J. 7357). Grated cheese occupying only 
50% of the can’s capacity is slack-fill (F.N.J. 5860). Cans too large for the 
amount of salmon they contained violate this provision. The drained. weight 
of the salmon was 2.72 ounces, whereas the cans could have contained 3.89 
ounces, and the weight of the total contents 3.9 ounces when a reasonable 
weight for a properly packed can would have been 5.5 ounces (F.N.J 5870) 
Where the average fill of canned salmon was only 87.71% of the capacit ie 
containers were so filled as to be misleading (F.N.J. 5408). The Adminishtaliaa 
has announced that it will proceed against canned oysters where the container 
is not as full of oysters as is practicable without injury to the quality or ap- 
pearance of the product. It particularly objects to the practice of nani ae 
oysters, not subject to the fill of container regulations, so that th | i a 
weight is 5 ounces or even less for a No. 1 can (Int oa <a 

. erpretation, Feb. 3, 1947). 
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